STATE OF TAMIL NADU AND ANR.
V.
KETHIYAN PERUMAL

OCTOBER 11, 2004

[ARIJIT PASAYAT AND C.K. THAKKER, J1.]

Tamil Nadu Prevention of Dangerous Activities of Boot leggars, Drug
Offenders, Goondas, Immoral Traffic Offenders and Slum Grabbers Act, 1982:

Sections 3(1) and 5A—Detention Order—Set aside by High Court as the
Forest Officer’s Report did not mention that the activities of detenue dangerous
to public order whereas in an identical matter on basis of the said report
detention upheld—Legality of—Held: High Court failed to take note of the
fact that factual distinctionsought to be brought about by detenu not
supportable and also the effect of the confessional statement and the background
facts—Further, the Forest Officer’s Report clearly mentions that the activities
of detenu prejudicially affected public order- Also in view of section 5A an
extraneous and irrelevant ground does not affect validity of detention order—
Hence, order of High Court set aside.

Section 3(1)—Preventive Detention—To undergo remaining period of
detention in view of passage of time—Held: In all cases passage of time
cannot be a ground for not sending the detenu to serve remaining period of
detention—State has to consider effect of the objectionable acts,its continuity
and existence of a proximate temporal nexus between the period of detention
indicated in the order by which detenu was required to be detained and the
date when deten:i is required to be detained pursuant to the Appellate Order.

K was detained under section 3(1) of the Tamil Nadu Prevention of
Dangerous Activities of Boot leggars, Drug Offenders, Goondas, Immoral
Traffic Offenders and Slum Grabbers Act, 1982. Respondent-detenu’s wife
challenged the detention order on the ground that the Forest Officer’s
Report did not anywhere indicate that the activities of the detenu has been
highly dangerous to public order. State contended that in Mrs. U.
Vijaylakshmi’s case, same Forest Officer’s Report was referred and

detention order was upheld in view of section SA of the Act that an
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extraneous and irrelevant ground does not affect validity of the detention
order. High Court distinguished Mrs U. Vijaylakshmi’s case though it was
with reference to the same report of the Forest Officer since the points
“which were presently urged were not taken before High Court in the
earlier case. It allowed the petition on the ground that the Detaining
Authority took into consideration extraneous matters while recording the

Appellant-State and Detaining Authority contended. that the’High

Court accepted the prayer of the detenu on the ground that the Forést:

Officer’s report did not specifically refer to the alleged unlawful activities
aspect;-or that the impugned acts were hlghly dangerous to publlc order,
that there was a confession of respondent No. 1 showing clear admission
about the unlawful activities; and that the ngh Court did not keep in view
the effect of Section 5A of the Act. e

[N

Allowing the appeals, the Court

HELD 1. In both Mrs. U. Vyayalakshmz s* case and the instant case
the Forest Officer’s report was common. ngh Court did not take note of
the fact that the factual distinction sought, to be Jbrought about by the
detenu is not supportable Effect of the confessnonal statement -and the
background facts have not been taken note of. The factual mlstake,
committed by High Court by.observing that.there.was:no mention in the
Forest Officer’s Report regarding activities being highly dangerous to
public order, is not sustainable.In-fact, it clearly mentions that activities
of the detenu:préjudicially affected: public'order. The- destruction of

ecological system would be highly dangerous to public order. Furthermoré;-

in any event the effect of Section'SAiof the Act catinot be lost sight of. In
U Vyayalakshmz s case this court categorlcally held that in view of Section
5A° of the Act an‘exfraniéous-and irrelevant ground does not affect validity

of the’detentlon order ngh Courtierred in hol(‘mg that decnsnon in ' Mrs.”

U’ szayalakshmt s Acase was dlstmgmshable Declswn in Mrs. U.

Vyayalakshml s'¢asé ¢ clearly apphes to the facts of the case: Hence, order'

of High Court is set aside. [325-G; 326-D-E) -
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S Mk, U Vljaya[akshml v. State of Tamil Nadu and Anr AlIR (1 994) SC

]65 relled on AUREURY
{7

*

. . , . g
BT SN PPN I oo . a L : T (S

2: Passage-of ‘time in all cases cannot be a ground not to send ‘the
detenu to serve remainder of the period of detention. It all depends on
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finding about unlawful activities of the detenu. LA R ey
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the facts of the act and the continuance or otherwise of the effect of the
objectionable acts. State shall consider whether there still exists a
proximate temporal nexus between the period of detention indicated in
the order by which the detenu was required to be detained and the date
when the detenu is required to be detained pursuant to the appellate order.
Appellant-State would pass necessary order in this regard within two
months. [328-B-C} -

Sunil Fulchand Shah v. Union of India and Ors., [2000] 3 SCC 409
referred to.

CRIMINAL APPELLATE JURISDICTION : Criminal Appeal No.
701 of 1999.

From the Judgment and Order dated 9.10.98 of the Madras High Court
in H.C.P. No. 641 of 1998.

.

WITH
Crl. A. No. 702 of 1999.

Abhay Kumar, Gopal Krishan and Subramonium Prasad for the
Appellants.

The Judgment of the Court was delivered

ARLJIT PASAYAT, J. These two appeals involve identical issues.
The impugned judgment in Criminal Appeal No. 702 of 1999 has its foundation
on the judgment impugned in Criminal Appeal No. 701 of 1999. Therefore,
the factual position involved in Criminal Appeal No. 701 of 1999 is described.

The State of Tamil Nadu and District Magistrate & Collector, Vellore
District (hereinafter referred to as the ‘detaining authority’) call in question
legality of the judgment rendered by a Division Bench of the Madras High
Court quashing the order of detention dated 29.3.1988 passed by the Detaining
Authority.

A Habeas Corpus Petition was filed by the wife of Kethiyan Perumal
(hereinafter described as “the detenu”) who was detained under Section 3(1)
of the Tamil Nadu Prevention of Dangerous Activities of Boot leggers, Drug
Offenders, Goondas, Immoral Traffic Offenders and Slum Grabbers Act,
1982 (in short the *Act’). The High Court allowed the Habeas Corpus Petition
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primarily on the ground that the Detaining Authority took into consideration
extraneous matters while recording the finding about unlawful activities of
the detenu or that it was highly dangerous to the public order. The High
Court distinguished the decision of this Court in Mrs. U. Vijayalakshmi v.
State of Tamil Nadu and Anr., AIR (1994) SC 165 which was relied upon by
the detaining authority. Primary stand of the writ petitioner (present respondent)
before the High Court was that though reference was made to Forest Officer’s
report and the same virtually provided the foundation of the detention, yet
there was no mention therein that activities of the detenu has been highly
dangerous to public order. The State resisted the petition on the stand that in
an identical matter reference was made to the said Forest Officer’s report.
This Court in Mrs. U. Vijayalakshmi's case (Supra) dealt with the matter in
detail and upheld the detention. Reliance was placed on Section 5A of the
Act to contend that the grounds are separable and even if one ground indicated
in the order of detention fails, on the residual grounds also a detention can
be maintajned. )

The High Court found that though the decision in Mrs. U.
Vijayalakshmi’s case (supra) was with reference to the same report of the
Forest Officer, yet points which were presently urged were not taken before
the High Court in the earlier case.

~ Stand of the appellants is that the High Court accepted the prayer of the
detenu on the ground that the Forest Officer’s report did not specifically refer
to the alleged unlawful activities aspect or that the impugned acts were highly
dangerous to public order. It is submitted that the conclusion is factually
incorrect. It was pointed out that there was a confession of respondent No.
1 where there was clear admission about the unlawful activities. In any event
the effect of Section SA of the Act has not been kept in view by the High
Court.

There is no appearance on behalf of the respondent in spite of service
of notice. :

The High Court did not take note of the fact that the factual distinction
sought to be brought about by the detenu is not supportable. In both Mrs. U.
Vijayalakshmi’s case (supra) and the present case the Forest Officer’s report
was common. Effect of the confessional statement and the background facts
have not been taken note of.

Before we go to the legal aspects involved it would be necessary to sort
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ProoERY
A out.confusion entertained by, the. Htgh Court, Interference, was done with, the
) order of detentron prrmarrly on, the cground;that,the Eorest officer's report did
not}anywhere mdrcatepabout the effect ;on.public -order.aspect. ,In. fact, rit
clearlyi mentlons that actlvmes of the detenu preJudrCIally affected, pubhc
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orderAIt was specrﬁcally, stated as follows: ;. .}« .37 Vo7

: ”“The human llfe rs dependent c.)’n,vltfat“e‘: cl‘é%'ﬁf 2ir ar?d'healthy
ot aorlculture Tor prov1d1n° food DestructlonL gf’}sLandalwood‘ tre:ae’s:m
Ve]lore Drstrrct wrll senously affect the avallablllty‘ofzthésé[e’ss'e‘ntlai
* thmvs' and cause"thr_e‘at to p.nbhc hfe at lar‘ff due t‘oipde’stru}ct‘ron of
Lot Nidtaral Forest Eco system ‘
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L Hence I feel that we should stop-by-all'means-the indiscriminate
#1 1. felling of trees imVeélore District.ini the-interest of public-bécause the
o sid »ecologlcalrsystem is ‘affected:in-a -manner: prejudrclalsto the public
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The factual mistake, committed by the High Court by observing that
there :was no mention. regarding activities béing highlycdangerous to public
order; is not-sustainable,in view of the details indicated:and: clear- mention.
It-was categorically. stated:that:the destruction.of ecological:system 'would be
highly dangerous to public order. In any event.the effect of Section'5A-of the:
Act cannot be lost sight of. The High Court was clearly in error in holding
E that decisior in‘Mrs U"Vyayalakshmt s’case ‘(supra) was“dlst‘mgunshable
Thedecision intMrs. U Vi jayalakshm: 5 'Gase (supra) clearly apphes to' the’
facts of thecase. Tt is to'be ‘nidted that'i m “D: Vyayalakshmz case (supra) thrs
co‘urt‘categoncally figld that in'View' of‘SE&tion’ SA-Of the'Act an’ exirandous
andirrelévant grolind‘does riot affect vahdrty of the' detehtron order as'Section
SASWas! mtroduced ﬁrecrsely to take care ‘of such a’ srtuatlon “This Cour} inter'
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“The second contention is based on the facts stated in paragraph
sovio4tofithie: grotinds of déteéntion. It is manifest: frofti' the factsistated in
paragraph 4 of the grounds of detention that the emphasis is twofold:"
(1) that to profit from the high prlce fetched by sandal wood in the
AGian '6’p’en lharket”'llhcrt feihno of sandal wood trees is' on the mcrease
thereby causmo W|despread dancer to ‘the’ ecoloorcal system and loss
noqs ot‘“re’tleh}ur to ’Govern"”nt and (2) that the' huae money falhno mto
9l AR OF Tibals makes thent susceptlble to drmkmo and cambhno y
thereby converting the poor and innocent tribals into anti‘$ocials. So

Hi noeo fa1r as the ﬁrst aspect is concerned we find from the grounds of
A' 2§ ﬂ ¥ Hi:re ('l‘
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" detetition-that the detent was ifivolved in two similat cases i the past
and the xmpuaned order of detenhon was passed aftér he was found
to' have mduloed in 51mllar actmty oni” I'st' May; 1992. As‘is’ ‘clear
from the explanatlon to"Section’ 2(a) extracted “éarlier, ‘widespread
‘dangét to’ the €cological’ system ‘must’ be deemed to "affect public
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~‘of the Act Counsel submitted that althotigh'it is asserted inl paragraph

> "4 of the grounds of ‘detention that the illicit cutting and Témoval of

“'§ahdal‘=\&\/'55d ‘tregs’ frofn 'the reserved forest area causes widespread

‘- danger to the ecolocncal system and disturbs-the delicate equxhbnum

“theréof, theré i 1s nothmo On ‘record'té show that thlS assu‘non is well

* founded. We'are afraid'we cannot accept thls subm1551on thade’by the

* 163rned counsel for the defefiu. It is manifest from paragraph 4 of the

grounds of detention that this view was founded on‘the opinioh-of the

District Forest Officer, Vellore. Once it is_ found that the ground of

detention is one recognized by sub-section (l) of Sectlon 3 of the

i . n,nACH it is not for this Court to probe into the correctness of the alleged

facts since this Court has a limited role in the matter of examining the
validity of the detention order.

'
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Counsel for the detenu next contended that the second aspect of
paragraph 4 shows that extraneous considerations weighed with the
detaining authority in passing the impugned detention order. He
submitted that it is too remote to think that tribals resort to drinking,
gambling and turn anti-socials merely because some extra money
falls into their hands. Assuming without deciding that this con: :ntion
is well founded, we are of the opinion that Section SA of the Act
takes care of it. Even if we were to hold that this ground is extraneous
or irrelevant, that would not. affect the validity of the detention order
as Section 5A was introduced precisely to take care of such a situation.
We, therefore, do not see any merit in the second contention also.”

The order of the High Court is accordingly set aside.

The impugned judgment in Criminal Appeal No. 702 of 1999 involves
identical issues.

On both aspects factual as well as legal, in both the appeals, the High
Court’s judgments are not sustainable and are, therefore, set aside.

The residual question is whether it would be appropriate to direct the

o order advérsely withiin the’ meamng _of that expression in Section 2(a) -
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respondent in each case to surrender for serving remaining period of detention
in view of passage of time. As was noticed.in Sunil Fulchand Shah v. Union
of India and Ors., [2000] 3 SCC 409, it is for the appropriate State to consider
whether the impact of the acts, which led to the order of detention still
survives and whether it would be desirable to send back the detenu for
serving remainder period of detention. Necessary order in this regard shall be
passed within two months by the appellant - State. Passage of time in all
cases cannot be a ground not to send the detenu to serve remainder of the
period of detention. It all depends on the facts of the act and the continuance
or otherwise of the effect of the objectionable acts. The State shall consider
whether there still exists a proximate temporal nexus between the period of
detention indicated in the order by which the detenu was required to be
detained and the date when the detenu is required to be detained pursuant to
the appellate order.

Appeals are allowed.

N.J. Appeals aliowed.



