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Orissa Lokpal and Lokayukta Act, 1970/Orissa’Lokpal ‘and Lokapikta

L Repeal) Act, 1985: ‘
Donelly l&;qr', oAl

Appointment of Lokpal for 5 years—Act repealed—Incumbent ceased to
hold office before expiry of term—Ineligible for f_ur{hér employment- as per
terms of appointment—On Writ Petition claiming for compensation and other
reliefs, High Court allowed certcin reliefs but denied compensation—On appeal,
Held, since the incumbent was put to disadvantage by repeal of the enactment,
he is entitled to compensation for carrying a burden of not holding any office/
position after he ceased to hold office of Lokpal, but not for loss of office—

" State Government to assess relief for payment to incumbent—Direction issued.

E Constitution of India, 1950; Article 226: »

Writ Petition—Power of High Court to grant relief—Held, High Courts
have power to mould relief and grant the same.

Appellant, Ex-Chief Justice of the Orissa High Court, was appointed
: 'F. as Lokpal under the provisions of the Orissa Lokpal and Lokayukta Act,
- 1970 for a period of § years. Pursuant to repeal of the Act, appeilant
" ceased to hold office of Lokpal before completion of tenure. Appellant vy

filed a writ petition claiming for compensation and relief. High Court
o ordéréd cértain relief; however, it denied compensation for loss of salary
“for the remainder period of tenure of service and for payment of pension

‘G for the same period. Hence this appeal.

It was contended for the State that since right to abolish the post
was available with the Government, the appellant was not entitled to claim
salary for the remainder tenure of service; and that appellant claimed
compensation for loss for the present term but not for loss of future
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-‘employment, as such not entitled for any relief. : . o A
-l and 4 g w4 , . A
Allowing the appeal the Court

- . HELD: 1.1. The crux of the matter in the instant case is the effect
. of the disqualification of not holding any office after ceasing to hold, the
- office of the Lokpal. Appellant is deprived of all other offices or husmess . B
« interest when he hold the office of the Lokpal and the office, which he
+ hold, is also denied to him by reasen of the Repealing Act. [440-G] ,,

TLE g

1.2. Under the scheme of the enactment appellant ‘cannot’ hold any
office of trust of profit or he shall not bé a member of the legislature,
. Central or State, or any other position, which may come in conflict with C
the ofﬁce of Lokpa! Havmg deprwed hlmself of holdmg any other office
also hold any ofr ice even after he ceases s to hold the ofﬁce of the Lokpal
Appellant by reason of holdmg the office of Lokpal earher has incurred
disqualification not to hold any office in terms of Section 5(3) of the Act1 D
- That means there is a disability attached to him for all time to come
thereafter, The said disability would not disappear on the repeal of the
enactment, the appellant is put to a disadvantage by reason of holding the
office of Lokpal, which was put to an end abruptly by repealing enactment.
In such event, he certainly becomes entitled to compensation if not for toss
of office but for carrying a burden of not holding any office or position E
thereafter. It thus becomes clear that such person must be adequately or
appropriately compensated, [439-E, F, G, H] '

1.3. There are two ways of understanding the effect of abolition of
the office of Lokpal, which resulted in curtailment of the tenure of the

office of the appellant. One is that the appellant haviag held the office at F
least for some time is subject to all the restrictions arising under the
provisions of the Act, including those wvhich debar him from holding any
office on his ceasing to be Lokpal. The other point of view could be that
on the abolition of the post the restrictions as to holding of office on the

. appellant ceasing to be the Lokpal will not be attached to him. The lattelj‘ G
view, if taken, would lead to incongruous results because the incumbent
. In office of the Lokpal, having functioned as such at least for some time,
1 would have dealt with many matters and, therefore, to maintain the purity
of that office, the restrictions imposed under the Act should be maintained.
The only other reasonable way, therefore, is to interpret the provisions to

* the effect that even when such restrigtions contiriue to be opérative on ‘H
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abolition of the office the incumbent in office should be reasonably
compensated not for deprivation of the office but for attachment of the
restrictions thereafter. [440-C, D, Ej

2.1. Under the facts and circumstances of the instant case, the
adequate compensation will be the loss of his salary for the remainder
tenure for which he would have held the office of the Lokpal. Respondents
are directed to work out and pay the difference in salary that the appellant
will become entitled to by this order on ceasing to hold the office of the
Lokpal. But this direction will not entitle the appellant to claim any other
allowances or perks to be converted into cash. [440-A, B)

3. A writ petition filed under Article 226 of the Constitution, sets
out the facts and the claims arising thereto. The reliefs sct forth may not
clearly set out the reliefs arising out of the facts and circumstances of the
case. However, Courts always have the power to mould the reliefs and
grant the same. {441-A, B]

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 2421 of
2001. :

From the Judgment and Order dated 5.4.2000 of the High Court in
Orissa in OJC 10896/98'.

Raj Kumar Mehta for the Appellant.
- Janaranjan Das and Swetakesh Mishra with him for the Respondent.
The Judgment of the Court was delivered by

RAJENDRA BABU, J. The appellant was Chief Justice of the Orissa
High Court and retired on 5.11.1980. He was appointed as Lokpal on 17.8.1989
under Section 3 of the Orissa Lokpal and Lokayukta Act, 1970 [hereinafter
referred to as ‘the Act’). Prior to his appointment as Lokpal, he had also
functioned as the Chairman of the Commission of Enquiry into certain disputes
involving the States of Tamil Nadu, Kerala and some of their Ministers.
Pursuant to the répeal of the Act by the Orissa Lokpal and Lokayuktas
_ [Repeal] Ordinance, 1992, which came into effect on 16.7.1992, he ceased
to hold the office of Lokpal. The said Ordinance was subsequently replaced
by the Orissa Lokpal and Lokayuktas [Repeal] Act, 1995.

.The appellant field a writ petition before the High Court contending
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that he had incurred certain liabilities in ceasing to hold the office being
ineligible further employment under the State Government or for any other
employment under an office in any such local authority, corporation,
Government Company or society registered under the Societies Registration
Act, 1860, which is subject to the control of the State Government and which
is notified by the Government in that behalf. He claimed for-

(i) Compensation for loss of salary for the remainder period of his
tenure as Lokpal.

(i) pension with effect from 16.7.1992 as per Rule 7 of the Orissa
Lokpal [Conditions of Service] Rules, 1984.

(iii) refund of the amount of pension deducted from his salary during
the period 17.8.1989 to 16.7.1992, and '

{iv) payment of encashment value of unutilised leave which accrued
to him during the period 17.8.1989 to 16.7.1992.

Of the four claims made by the appellant, the High Court held that the
appellant was not entitled to compensation for loss of salary for the remainder
period of his tenure as Lokpal as well as for payment of pension with effect
from 16.7.1992, However, insofar as the encashment of value of unutilised
leave and the deduction of amount of pension during the period from 17.8.1989
to 16.7.1992 were concerned, appropriate reliefs were given. In this appeal,
the said order is in challenge.

Shri Raj Kumar Mehta, learned counsef appearing for the appellant,
submitted that the view taken by the High Court insofar as refund of the
amount of pension deducted from the salary of the appellant for the period
from 17.8.1989 to 16.7.1992 as well as payment of encashment of value of
unutilised leave accrued to him during the said period is in order and that part
of the order is to in challenge. The State also has not filed any appeal in
respect of that part of the order.

Thus the sole question that has to be considered in this case is whether
the appellant is entitled to any compensation for loss of salary for the remainder
period of his tenure as Lokpal which stood curtailed by reason of the later
enactment. The appeliant was appointed as Lokpal in terms of Section 5 of
the Act. The said section provides that every person appointed as the Lokpal
shall hold office for a term of five years from the date on which he enters
upon his office but shall not be eligible for reappointment. The proviso to
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~ A #:Section: 5;:enables the.Lokpal to resign-his office or.he may be removed from;ﬁ;

office..insthe.manner specified in.Section-6:: Subzsection«(3).0f:Section:i5 s L
makessit. clear that on ceasing to hold office, .the Lokpal shall be:ineligible o
for.further-employment..under the- State Government -or for. any.other

employment under or-office in such-local:authority; corporation, Government+
AB ; gCompany or society.as»is referred to in Clause (k) of-Section(2 of the ‘Act. :
‘Secrion 4 of the Act provides that when the Lokpal enters the office, he shall
not'hold aiiy office'of tiust'or profit and if he is confiected with any political
party, he should sever his connection with it and’ he -should' also sever his
connectlon wrth the conduct and manaoement of the busmess if he is carrying

4431 IR N

on any business. Second prov:so to sub- sectlon (5) of Sectlon 5 of the Act

C ;provides that the allowances and other condmons of servrce of the Lokpal

shall not be! varled to his dlsadvantage after-his, appomtmer.t. Ty i

42 I R a1
The High Court exammed the questlon as to the effect of abolition of

a post and whether an incumbent in office s entitled.to compensation therefor. _
The law is well settled that everi ‘in the :case ‘of. tenure appointments, if the -
D post itself is abollshed entltlement to compensatlon would not arise at all

134

Therefore the view’ taken by the Hrgh Court to the extent ‘that’ the appellant
would not be entitled’ to any c0mpensat|on on thé term ‘of hlS offic ce comrné v

y by
to 4 end oh repeal of the enactment under Wthh he was appomted by rﬁaso n
t iy

)
of curtallmg hlS tenure though may Be < correct ‘may have to b examine
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Section 2 of the Repealmg Act provides as follows: « s Lise w4

0 ianSection 2(1) The Orissa, Lokpal and.Lokayukta Act, 1978 is,hereby
T repealed P

"y I T T R P I B TR IP R L ST T

£y ey,
Fi b "“(2) On such repeal no mvestngatnon proceedmg or remedy in relatron

o "”to any rrght pnvnlege ‘obligation,” habrhty, penalty, forferture

il

pumshment pendmg under the Act s0 repealed shall’bé Continiied" o
enforc':'éd R Do R T S S SR TR R R § AT
ISR TTRPFR o1 B (I LA
(3) Save as otherwise provided in sub-section (2) the provisions of
Gy 1,40 1Section5 of'the Orissa General Clauses Act; 1937 shall apply:to'such

b u»repeal wyoruhl Fh L TG G Bt 2000 P el

s el o feecn o Ladingtr e . s

Under the, Orlssa General Clauses Act 1937,, the effect of re'peal Is_

Wi

consrdered and 1s to the follcwmg effect

: +
'~‘4) L I

SR “Sectlon 5} Effect of repeal—-Where any Onssa Act repeals any”
Hi o < enactment hltherto made, or hereafter 10" be ‘made,’ then.' uriless' &
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different intention appears the repeal shall not: =+ . .- v 0 ASF
. @xxx . xxx S IR ¢ S
: (b) xxx B . . Lo x)'(x.'. PP A xxx
: (c) affect any right pnwlege, obllgatlon or hablhty vaun'ed accrued "
.+ or incurred under any enactment sorepealed; or .. car o O
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The High Court, on examining these two provisions, held thiat inasmuch *
as an mvestlgatlon proceedrng or remedy pendmg wrth the Lokpal on
l6 7.1992, the date of commg 1nto force of the Repealmg Act under the Act. C !
s0 repealed shall not be contmued or enforced the contmuance of the oft‘ ice
of Lokpal was wholly redundant and in that view, 'the nght lf any, of the
appellant to hold the office of the Lokpal "for a term of fi ve years is not
preserved e:ther in terms of Sectlon 2 of the Repealmg Act or Sectlon 5 of
the Onssa General Clauses Act The matter has been Iooked at from the angle D.i
whether' the ofﬁee of Lokpal would contmue ‘and; therefore whether the
appellant would be entltled to any emoluments or’ compensatlon “But the
ent1re scheme of thé enactment has not been taken note of by ‘the High ¢ Court
Under the scheme of the enactrnent under whlch the appel]ant wasI appdmted
he’ cannot hold any ofﬁce of trust or proﬁt or he shall not be a member of
the legls'ature ‘central or state, or any other posmon whlch majf come m E
conflict with’ the office of Lokpal 'Having deprwed hlmself of holdmg any

other ofﬁce or posmon whlch may come in conﬂtct w1th the off' ice of Lokpal
he cannot also hold any’ office eveii after he’ ceases to hold the ofﬁce of the
Lokpal to which we have already adverted. Hence, what is to be' fooked at'
in a case of this nature is that even.after ceasing to-hold the office of Lokpal
whether strmgs are attached to h1m by reason. of hls holdmg the ofﬁce earljer. .
and thus he has mcurred any dtsquahf catton ot to hold any, off ice In.terms ,
of Sectlon 5(3) of. the Act ‘That means there isa. drsabtllty attached to htm
for all time to come thereafter We speclﬁcally asked the leamed counsel
appearmg for the respondents as to whether the said drsablhty would dlsappear _
on the repealmg of the enactment and, of course, he. submltted that it would G
not. If that is the reasonable approach then the appellant is put to a.;
d:sadvantage by reason of. holdlng the, office of Lokpal which, was put to an,,

end abruptly by repealing enactment In that event, he certamly becomes-.
entitled to compensation if not for loss of office but for carrying a burden of

not holding any office or position thereafter. It thus becomes clear that such

F1
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A person must be adequately or appropriately compensated. It cannot be said
that the Government will control the activities of a person who will incur
certain liabilities or obligations but he shall not be suitably compensated for '
the same. In a situation of this sort, we think that adequate compensation will
be the loss of his salary for the remainder tenure for which he would have

_ held the office of the Lokpal. We, therefore, direct the respondents to work

B out and pay the difference in salary that the appellant will become entitled
to by this order on cedsing to hold the office of the Lokpal and pay the same
to him. But this direction will not entitle the appellant to claim any other
allowances or perks to be converted into cash.

C There are two ways of understanding the effect of abolition of the
office of Lokpal, which resulted in curtailment of the tenure of the office of
the appellant, One is that the appellant having held the office at least for
some time is subject to all the restrictions arising under the provisions of the
Act, including those which debar him from holding any office on his ceasing
to be Lokpal. The other point of view be that on the abolition of the post the

D restrictions as to holding of office on the appellant ceasing to be the Lokpal
will not be attached to him. The later view, if taken, would lead to incongruous
results because the incumbent in office of the Lokpal, having functioned as
such at least for some time, would have dealt with many matters and, thcrefore,
to maintain the purity of that office, the restrictions imposed under the Act

E should be maintained. The only other reasonable way, therefore, is to interpret
the provisions to the effect that even when such restrictions continue to be
operative on abolition of the office the incumbent in office should be
reasonably compensated not for deprivation of the office but for attachment
of the restrictions thereafter.

F The learned counsel for respondent contended that loss of employment
in such a situation is only a contingency of service and the right to abolish
the post is available with the Government in the same manner as the right to
create a post and a person whose post has been abolished should not be
entitled to salary. In our view, these arguments have absolutely no relevance
to the question which we have examined. The crux of the matter in this case

G s the effect of the disqualification of not holding any office after ceasing to
hold the office of the Lokpal. He is deprived of all other offices or business
interest when he holds the office, of the Lokpal and the office, which he
holds, is also denied to him by reason of the Repealing Act. If the argument
of the learned counsel for the respondents is accepted, it would lead to

H incongruity and would baffle all logic.
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The learned counsel for the respondents further submitted that the A
appellant had not presented his case or claimed compensation for loss of
future employment but has claimed only the loss for the present tenure and,
therefore, we should not grant any relief to him. A writ petition, which is
filed under Article 226 of the Constitution, sets out the facts and the claims
arising thereto. May be in a given case, the reliefs set forth may not clearly
set out the reliefs arising out of the facts and circumstances of the case.
However, the courts always have the power to mould the reliefs and grant the
same,

In the result, the appeal is, therefore, allowed and the judgment of the
High Court stands partly modified in terms of the aforesaid directions. In the C
circumstances, there shall be no order as to costs.

S.K.S. Appeal allowed.



