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GOPALANKUTTY NAIR AND ORS. 
v. 

KUNHIRAMA THARAKAN AND ORS. 

MARCH 3, 2000 

[S. SAGHIR AHMAD AND D.P. MOHAPATRA, JJ.] 

Constitution of India, 1950-Article 136-Inteiference-Remittance of 
matter to the trial court-When necessary-Question arose whether the suit 
land as alleged to have been trespassed upon by the first respondent was a 
part of the common bund-This question covered by one of the issues framed 
by the trial court-The trial court and the High Court did not decide this 
point-But the High Court, to put an end to the controversy between the 
parties over the common bund, adopted a pro-active role and directed 
division of the bund between the parties-Such pro-active role is not 
sustainable as it is not based on the case of the parties or with the sanction 
of law-Held, on facts that the matter should be remitted to the trial court 
for deciding the question. 

The dispute arose with regard to a bund (Varamba) situated in the 
survey described in the Schedule 'B' of the plaint. The land on the eastern 
side of the bund was of the appellants and on the western side •was of the 
first respondent. 

The appellants filed a suit for declaration of title to the bund situated 
in the survey and also for recovery of possession of the portion allegedly 
trespassed upon by the first respondent. They further claimed that the 
appellant themselves and t)leir predecessor-in-interest had been in exclu­
sive enjoyment of the properties allotted in their favour in a decree includ­
ing the properties in schedule B of the plaint. One 'S', predecessor of 
the first respondent, having trespassed on the portion of the bund of the 
appellants, the appellants filed a suit. During the pendency of the suit 
a compromise was entered between the parties and 'S' accepting the 
position that the bund in the survey belonged to the appellants vacated the 
portion encroached by him. But subsequently 'S' executed a sale deed in 
favour of the first respondent and alienated certain properties included in 
the survey. Thereafter, the first respondent trespassed upon a portion of 
the bund. 
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The question whether the suit land alleged to have been trespassed 
upon by the first respondent was a part of the common bond (thedaya 
varamba) situated in the survey was covered by one of the issues framed 
by the trial court. The trial court decreed the suit holding that the bond in 
a survey is the common bond and there is trespass over the plaint 'B' 
Schedule property but the alleged trespass as stated in the plaint is not 
proved in the course of the discussion. The High 'court in first appeal set 
aside the decree passed by the trial court. In the second appeal High Court 
set aside the decision of the first appellate court and disposed of the matter 
directing division of the bond and allotment of portions of the bond to both 
the parties. Aggrieved by the High Court judgment appellants preferred 
the present appeal. 

On behalf of the appellants it was contended that the common bond 
in the survey was to be maintained as a bond for the benefit of both the 
parties. Therefo~e, the High Court should not have directed division of the 
bond and allotment of portions of the same to the parties. 

Allowing the appeal, this Court 

HELD : 1.1. The question whether the suit land as alleged to have 
been trespassed upon by the first defendant was a part of the commop 
bond (thedaya varamba) was covered by one of the issues framed by the 
trial court. But the trial court and High Court did not decide the point. 
The High Court, to put an end to the controversy between the parties over 
the common bond, adopted a pro-active move directing division of the 
bond between the parties so as to avert future disputes. Such a course is 
neither based on the case of the parties, nor with the sanction of law, thus is 
clearly unsustainable. Therefore, on facts the case should be remitted to 
the trial court for considering the question whether the suit land which as 
alleged by the plaintiffs has been encroached upon by the first defendant 
and of which recovery of possession is sought, was a part of the common 
bond. [109-F; 110-C] 

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 1933 of 2000. 

From the Judgment and Order dated 29.5.1998 of the Kerala High 
Court in S.A. No. 601189. 

H T.L. Vishwanatha and Subramonium Prasad for the Appellants. 
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P. Krishnamoorthy, Dilip Pillai and B.V. Deepak for the Respondents. A 

The Judgment of the Court was delivered by 

D.P. MOHAPATRA, J. Leave granted. 

This appeal filed by the plaintiffs is directed against the judgment of 
the High Court of Kerala in second appeal NQ. 601/89 in which the High 

Court set aside the decisions of the first appellate Court and disposed of the 
suit granting portions of the suit property to both the parties with certain other 
directions. The operating portion of the judgment reads as follow : 

"In the result, I allow this Second Appeal and set aside the judgments 
and decrees of the courts below and grant the plaintiffs a decree 
declaring the title of the plaintiffs over the green shaded plot marked 
'XYZ' in the commissioner's plan Ext.C2. I also give a declaration 
to the first defendant of his title over the yellow shaded plot in Ext. C2 
plan marked 'WXZ' by me in the plan. I grant a decree to the 
plaintiffs to get the obstructions, if any, removed for the free flow _of 
water from the eastern paddy fields to the west of the green shaded 
bund their title over which I have hereby declared. I direct that the 
plan Ext.C2 will be appended to the decree. The defendants would 
be restrained from interfering with the possession of the plaintiffs 
over the green shaded portion and the plaintiffs are restrained from 
in any manner interfering with the possession of the defendants over 
the yellow shaded portion in Ext. C2 plan. Considering the fact that 
this court is trying to bring about a quietus to the disputes between 
the parties and with a view to generate future goodwill, I direct the 
parties to suffer their respective costs in all the courts." 

The controversy raised in the case relates to a bund referred to as 
'thadaya varamba' or 'coconut varamba' or 'thengu varamba' situated in 
survey No. 183/4 which is described in Schedule B of the plaint. On the 
eastern side of the bund lies the land of the plaintiffs and on the western side 

lies the land of the contesting defendant. The plaintiffs went to Court with the 
cause, inter alia, that the bund (varamba) on survey no. 183/4 is a part of their 
property and they have exclusive title and possession over the same. They 
alleged that the first defendant illegally trespassed when a p~rtion of the bund 
(varamba). The plaintiffs prayed for declaration of their title to the property 
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" A first defendant. The further claim of the plaintiffs was that the bund (varamba) 
along with other land lying on its eastern side was allotted to.their predecessor 
in interest in the final decree in partition suit no. 44/1943. Since then their 
predecessor in interest and the plaintiffs themselves had been in exclusive 
enjoyment of the properties allotted in their favour in the decree including the 

B · properties in Schedule B of the plaint. The vendor of the first defendant, 
Sankaranarayanan Nair, having trespassed on a portion of the bund the 
plaintiffs had filed O.S. No. 682 of 1962. During the pendency of the said 
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suit a compromise was entered into between the parties and Sankaranarayanan 
Nair accepted the position that the bund (varamba) on survey no. 183/4 
belonged to the plaintiffs and he vacated the portion encroached by him. In 
view of settlement of the dispute between the parties ·the suit was allowed to 
be dismissed. Subsequently, Sankaranarayanan Nair, executed a sale deed on 
25.3.82 in favour of the first defendant alienating certain properties including 
survey no. 183/4, though he had no interest therein. Thereafter the first 
defendant tress-passed upon a portion of the bund. 

The first defendant in his written statement denied the claim of exclu­
sive title and possession of the plaintiffs over the bund (varamba) lying in 
survey no. 183/4. He also denied to have trespassed upon any portion of the 
bund (varamba). He however, accepted the position that the bund (varamba) 
in survey no. 183/4 is the common bund dividing his land and the land of 

E the plaintiffs. From the discussions in the judgment of the courts below it ,,,-
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appears that the first defend'.lllt also accepted the position that the bund 
(varamba) was to be maintained by both the parties since it was-Useful for 
flow of water from and land of the plaintiffs which is at a higher level than 
the land of the first defendant. 

On the pleadings of the parties the trial court framed in all nine issues 
of which issues Nos. 1, 3 and 4 are relevant for the purpose of the present 
case. They are : 

1. Whether the description, boundaries, survey no., shown in the 
plaint schedule are correct ? 

3. Whether the 'B' schedule property is a part of 'A' schedule 
property and whether it is the part of varamba mentioned in the 
plaint schedule? 

4. Whether the trespass alleged is true? 

.• ..... 
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Under the issue No. 1 the trial court found that the description and survey no. 
as shown in the plaint schedule are correct. Talcing up issues Nos. 3 & 4 
together the trial court found that plaint 'B' schedule is not a part of plaint 
'A' schedule property and the plaint 'B' schedule is a part of common bund 
(varamba) situated in survey no. 183/4 as described in Ext. A-6 and further 
that there is trespass over the plaint 'B' schedule but that the alleged trespass 
as stated in the plaint is not proved in course of the discussion. On these 
issues the trial court held, inter alia, that the case of the plaintiffs that the 
entire survey no. 183/4 property was a varamba has to be accepted; that the 
disputed property in survey·no. 183/4 is a bund (varamba) having an extent 
of 13 cents; that the parties never obtained any right or title over the disputed 
bund (vaiamba) in survey no. 183/4 under the final decree Ext. NL 

On these findings the suit was decreed on the terms as follows : 

"In the result the suit is decreed with modification and the defendant 
is hereby directed to reinstate the plaint 'B' schedule trespassed 
portion of survey 183/4 common varamba into its original position 
within one month from the date of this judgment. If the defendant fails 
to comply with this direction to reinstate the plaint 'B' schedule 
trespassed portion of survey 183/4, within one month, then the 
plaintiff can apply to the court to get the plaint 'B' schedule 
trespassed portion of survey 183/4 common varamba reinstated into 
its original position at the plaintiffs' own expenses and the actual 
expenses of such reinstatement can be decided at the time of such 
execution by the court. The plaintiffs are entitled for their costs in this 
suit from the defendant." 

Not satisfied with the decision of the trial court the first defendant filed 
appeal suit No. 161/85 in which the plaintiffs also filed a cross o~jection. The 
first appellate court on appreciation of the evidence on record held that by 
measurement the plaint 'B' schedule property is not included in plaint 'A' 
schedule property. The first appellate court further held that on the plaintiffs' 
own showing the first defendant and his predecessor Sankaranarayanan Nair 
has been in possession of plaint 'B' schedule property since 1968 and since 
the plaintiffs' case is that Sankaranarayanan Nair happened to be in posses­
sion of the plaint 'B' schedule property by way of treaspass the possession 
by Sankaranarayanan Nair and the first defendant is adverse to the plaintiffs 

and since the present suit is filed more than 12 years from the alleged trespass 
committed in 1968, plaintiffs title, if any, is lost by adverse possession and 
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A limitation. On the above findings the first appellate Court allowed the appeal 
and set aside the judgment and decree passed by the trial court. 
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The second appeal filed by the plaintiffs was decided by the High Court 
by the impugned judgment in the manner noted earlier. From the discussions 
in the judgment it appears that the High Court accepted the case of the 
plaintiffs that Sankaranarayanan Nair gave up his claim to the control of the 
bund (varamba) and that the plaint 'B' schedule property i.e. the bund 
(varamba) is in the possession of the plaintiffs. The High Court made the 
observation that the material on record shows the absence of bona fide on part 
of the first defendant in taking the sale deed by including survey no. 183/4 
the disputed bund (varamba) though the same was not included amongst the 
properties allotted to the share of Sankaranarayanan Nair and even though it 
was the 'thedaya varamba' of the plaintiffs. Discussing the question of relief 
to be granted in the suit the ·High Court felt inclined to agree with the position 
adopted by the trial court, but the Court made these further observations : 

"The only other alternative open to this Court, if it is inclined to be 
judicially active so as to prevent further disputes between hie parties, 
is to recognise the . appropriation of a portion of the bund by the 
defendants after the purchase from Sankaranarayanan Nair and on the 
basis of that appropriation bring about a division of the bund between 
the parties so as to avert future disputes over the same. It is seen from 
the report of the commissioner Ext.C2 that the green shaded portien 
still remains as a bund and the yellow shaded portion lying to the west 
of it bas been annexed by the defendants with their paddy fields. 
Roughly the two extents seem to be more or less equa~ though the 
green shaded portion might have more extent than the yellow shaded 
portion now annexed by the defendants. This court, to ensure that 
future disputes between the parties are averted, can, in my view, 
notwithstanding the protest of counsel for the plaintiffs and counsel 
for the defendants, recognise the ciefacto division brought about the 
action of the defendants and declare exclusive title of the respective 
parties to the respective portions with a view to avert future litiga- 1 

tion." 

From the discussions in the judgment it appears that the High Court 
embarked upon this 'pro-active move' with a view to put an end to the 
controversy between the parties over the common bund (thedaya varamba). 

H As the discussions show the arrangement to divide the common bund was 

.• 
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objected to by the counsel for both the parties. The plaintiffs have filed this 
appeal assailing the judgm,ent of the High Court. 

During the hearing of the case learned senior counsel appearing for 
both the parties contended before us that the course adopted by the High 
Court is neither to the satisfaction of the parties nor is it sustainable in law. 

Elucidating the point the learned senior counsel for the appellants submitted 
that in view of the accepted position of fact as found by the courts below that 
the common bund (thedaya varamba) in survey no. 183/4 was not the 
exclusive property of any of the parties and it was to be maintained as a bund 
for the benefit of both the parties the High Court should not have directed 
division of the bund and allotment of portions of the same to the parties. The 
thruSt of the arguments of the learned senior counsel for the appellant was that 
there is a local custom in that part of the State of Kerala that the common 
bunel (thedaya varamba) is to remain in possession of the owner of the land 
lying to the east of the bund (varamba) and has to be maintained by him. That 
position, according to the learned senior counsel, was accepted by the first 
defendant also. The learned senior counsel appearing for respondent no. 1 
while not joining issue on the point urged that it was the specific case of the 
first defendant that he had not trespassed upon any portion of the common 
bund (thedaya varamba) and the alleged trespassed land in his possession is 
not a part of the common bund (thedaya varamba) of the parties. 

From the case of the parties in the pleadings and the disputes raised by 
them before the courts below it appears to us that it is absolutely necessary 
to determine the question whether the suit land w;hich is alleged to have been 
trespassed upon by the first defendant was a part of the common bund 
(thedaya varamba) situated in survey No. 183/4. On the answere to this 
question would depend whether a decree should be passed directing the first 
defendant to deliver possession of the suit land to the plaintiffs for its 
amalgamation with the existing portions of the bund (varamba) and its 

maintenance as a part of the bund (varamba). No doubt, the question is 
covered under issue no. 3 framed by the trial court but as the judgment shows 
the trial court discussed the said issue along with issue no. 4 and the question 
was not pointedly discussed. In a general manner the trial court recorded the 
finding that plaint 'B' schedule land is not a part of plaint 'A' schedule 
property and that the plaint 'B' schedule is a part of a common bund 
(varamba) situated in survey no. 183/4. The trial court further found that the 
entire survey no. 183/4 having an extent of 13 cents was thengu varamba 
(coconut varamba) and the same belonged to 'Mundasseri Tarwad'. The 
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A judgment of the first appellate court does not improve the position so far as 
this aspect of the matter is concerned. The High Court too did not pay 
attention pointedly to this question, instead strayed unto the 'proactive' role 
as stated in the judgment. Such a course neither based on the case of the 
parties, nor with the sanction of law, is clearly unsustainable. In the facts and 
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circumstances of the case,· in our considered view, the case should be remitted 
to the trial court for co~sidering tl1e question whether the-'suit land which as 
alleged by the plaintiffs has been encroached upon by the first defendant and 
of which recovery of possession is sought, was a part of the common bund 
(thedaya varamba) situated in survey no. 183/4. The trial court will give 
opportunity to the parties to lead evidence on this question orily, if necessary, 
and thereafter dispose of the suit in accordance with the law. We make it clear 
that we have not disturbed the other findings recorded by the trial court which 
were accepted by the High Court. 

Accordingly, we allow the appeal, set aside the impugned judgment and 
decree passed by the High Comt and remand the case to the trial court for 
disposal afresh in tl1e manner aforesaid. The tiial court is directed to dispose 
of the suit expeditiously, preferably within a period of six months from the 
date of receipt of intimation of this order. The parties to bear their respective 
costs. 

N.J. Appeals allowed. 
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