M.M. THOMAS
v,
STATE OF KERALA AND ANR.

JANUARY 6, 2000

[KT. THOMAS AND D.P. MOHAPATRA, I1.]

Kerala Private Forests (Vesting and Assignment) Act, 1971—Section
3{1}—Private Forests stood transferred and vested in State Government from
‘appointed duay'—Appellant claimed exemption regarding 20 acres of land
under Section 3(3}—Forest Tribunal dismissed claim—High Court in appeal
held, appeilant not entitled to exemption under Section 3(3) but under Section
3(2—High Court in review found that an affirmative decision exempting ap-
pellant under Section 3(2) was error apparent on face of record—0On appeal
Held, High Court rightly allowed review as earlier judgment was vitiated by
error apparent on face of record.

Section 8C—Power of review by Forest Tribunal and High Court—Cer-
tain condition not fulfilled by State Government—Held, when there is an error
appurent on the face of record High Court not only has power but a duty to
correct it- Power not circumscribed by Section 8C(2).

Constitution of India—Article 215—Review—Scope of jurisdic-
tior- Held, High Court competent to determine jurisdiction—High Court as
a Court of Record has inherent power to correct records—When any apparent
error noticed, it has not only power but a duty to correct it—Such power is
plenary—Denial of such power will dwindle its superior status.

The lands of the appellant stood transferred to and vested in the
State as per Section 3(1) of the Kerala Private Yorests (Vesting and
Assignment) Act, 1971, according to which all private forests in the State
stood transferred to and vested in the Government free from all en-
cumbrances from the "appointed day” fixed as 10.5.1971. Forest Tribunals
had been constituted for adjudicating disputes regarding applicability of
exceptions to Section 3(1) of the Act. The appellant raised a claim in
respect of 20 acres of land, which was disputed before that Tribunal. He
contended that his case fell within the exception under Section 3(3) of the
Act. His claim was dismissed, and he filed an appeal before the High Court
under Section 8A of the Act.
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The High Court was of the view that the appellant was not entitled
to exemption under Section 3(3), but the appeal was allowed as the High
Court was not satisfied with the manner in which exemption under Section
3(2) was considered by the Tribunal.

Section 8C was subsequently incorporated in the Act, which con-
ferred powers on the Forest Tribunal as well as the High Court to review
their orders under certain conditions. The Government moved the High
Court to review its earlier judgment. The review was allowed as the High
Court found that an affirmative decision entitling the appellant to exemp-
tion under Section 3(2) was an error apparent on face of the record.

Agyrieved the appellant appealed to this Court contending that
power of the High Court to review is circumscribed under Section 8CQ2)
and the existence of the conditions in the sub- section is sine qua non for
such exercise; that in the application filed for review no such conditions
had been highlighted; and that the concession envisaged in Section 83C(2)
cannot be made out by implication as it should be express and direct.

Dismissing the appeal, this Court

HELD : 1.1. The earlier judgment of the High Court was obviously
wrong on account of two reasons and sicce the contention based on section
3(2) of the Act was upheld and it was rightly set aside by the High Court
in Review. First is that the appellant did not make a claim for exemption
under that sub-section at all. On the contrary his claim itself was based
on Section 3(3). Second is that appellant gave evidence in the case ex-
clusively for establishing his claim under Section 3(3). [39-E-F]

1.2. Any claim for exemption under Section 3(2) must recessarily be

in respect of an area which was brought vnder cultivation by him before the |

appointed day i.e. 10.5.1971. If no cultivation was made by him on the land
concerned before the said crucial date its owner cannot base a claim for
exemption. Appellant did not mention in his claim that he had cultivated the
said land before the said date nor did he mention that the land was brought
under cultivation even on a single day prior to 10.5.1971.{39-G-H]

1.3. The High Court went out of the claim and found that he was
eatitled to exemption under Section 3(2). The earlier judgment of the High

H Court was vitiated by an error apparent on the face of the record, [40-B]
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Stute of Kerula v. Subramoniam Namboodri, (1992) 2 KLT 300 and
Pankajakshy Amma v. Custodian of Vested Forest, (1995) 1 KLT 358,

~ approved.

2.1. High Court as a court of record, as envisaged in Article 215 of
the Constitution, has inherent powers to correct the records. A Court of
Record envelopes all such powers whose acts and proceedings are to be
enrolled in a perpetnal, memorial and testimony. it is undoubtedly a
superior court which is itself competent to determine the scope of its
jurisdiction. The High Court, as a Court of Record, has a duty to itself to
keep all its records correctly and in accordance with law. If any apparent
error is noticed in respect of any orders passed by it then the High Court
has not only power, but a duty to correct it. [40-F-G]

2.2, If such power of correcting its own record is denied to the High
Court when it notices apparent errors, the consequence is that its superior
status will dwindle down. It is only proper to think that the plenary powers
of the High Court would include the power of review relating to errors
apparent on the face of the record. [41-G]

Naresh Shridhar Mirgikar & Ors. v. State of Maharashtra & Anr.,
[1966] 3 SCR 744; M.V. Elisabeth & Ors. v. Harwan Investment of Trading
Pyt. Ltd., [1993] Supp. SCC 2 433, relied on.

Halsbury’s Laws of England (4th Edn.) Vol. 10 Para 713, referred to.

3. The question whether failure to put forth a contention would
amount to a concession being made by the State counsel as envisaged in
Section 8C(2) is left open. [42-A]

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 9663 of
1994,

From the Judgment and Order dated 17.2.87 of the Kerala High
Court in R.F. No. 185/84 in M.F.A. No 449 of 1979,

P. Krishnamurthy, K.V, Vishwanathan, S.R. Setia, EM.S. Apam and
G. Prakash for the appearing partics.

The Judgment of the Court was delivered by
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THOMAS, J. Two questions arc mooted in this appeal filed by
special leave. First 1s whether the power to review a decision rendered
under Kerala Private Forests (Vesting and Assignment) Act, 1971 (for
short "the Act") could have been exercised in the absence of any of the
conditions specificd in Section 8C of the Act. The second question - which
has sprouted as ancillary to the first question - is whether the High Court
has (de hors the said provision) power to review its own decision rendered
in appeal filed under the Act. If both question are answered in the negative
the appellant can succeed in getting the mpugned order (of a Division
Bench of the High Court of Kerala) annulled in his favour. Otherwise the
impuogned order will remain undisturbed.

The facts which led to the said order are the following :

As per Section 3(1) of the Act, ownership and possession of all
private forests in the State of Kerala stood transferred to and vested in the
Government free from all encumbrances with effect from the “appointed
day’. The statute itself has fixed 10.5.1971 as the said appointed day.
However, two exceptions were provided as per sub-sections (2) and (3) of
Section 3 of the Act which are extracted below :

"(2) Nothing contained in sub-section (1) shall apply in respect of
so much extent of land comprised in private forests held by an
owner under his personal cultivation as is within the ceiling limit
applicable to him under the Kerala Land Reforms Act, 1963 (1 of
1964 or any building or structure standing thereon or appurtenant
thereto.

(3) Nothing contained in sub-section 1 shall apply in respect of so
much extent of private forests held by an owner under a valid
registered docoment of title executed before the appointed day
and intended for cultivation by him, which together with other
lands held by him to which Chapter 111 of the Kerala Land Reforms
Act, 1963, is applicable, does not ¢xceed the extent of the ceiling
area applicable to him under section 82 of the said Act.”

Forest Tribunals were constituted for adjudicating the disputes
regarding applicability of the said exceptions. Appellant raised a claim in
respect of 20 acres of land as not vested in the Government. As the claim
was disputed appellant filed a petition before the Forest Tribunal for

H adjudication for the dispute. He mainly contended before the Forest
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Tribunal that the said area fell within sub-section (3) of Section 3 of the
Act, but the Forest Tribunal repelled his claim and dismissed his petition.
Thereupon he filed an appeal before the High Court of Kerala under
Section 8A of the Act. '

By judgment dated 13.1.1Y82 a Division Bench of the High Court
concurred with the view of the Forest Tribunal that the appellant is not
entitled to the exemption under sub-section (3) of Section 3 of the Act.
However, the Division Bench proceeded to consider whether appellant can
have benefit of the exemption provided in Section 3(2) thereof. The
Division Bench held thus :

"We are not satisfied with the manner in which the claim of the
appeliant under Section 3(2) was considercd by the Tribunal. The
Tribunal should have found that there was sufficient evidence in
the case to show that the appcllant satisfied the definition of the
word ‘owner’ so far as his claim under Section 3(2) was conceraed.
The Tribunal should have thercfore held that the appellant was
entitled to the exemption in respect of 12 acres of land claimed
snder Section 3(2) of the Act. We hold that the Tribunal erred in
declining the rchief to the appellant at least to the extent of the
property covered by Ext.P9 under Section 3(2) of the Act.”

The Act was subsequently amendcd by incorporating Section 8C therein
as per which powers were conferred on the Forest Tribunal as well as the
High Court to review the orders under certain conditions. The Government
and the custodian of vested forests moved an application, in April 1984
before the High Court purporting to be under Section 8C(2) of the Act,
for review of the earlier judgment of the High Court. On 17.2.1987 the
Rivision Bench of the High Court reviewed the carlier judgment and
dismissed the appeal. Two premises were adopted by the High Court for
such review. First was the following :

"The affirmative decision in favour of the applicant - appellant that
be was entitled to exemption under Section 3(2) of the Act 26 of
1971 did clearly amount to an error apparent on the face of the
record justifying invocation of the power of review.

Second was that the counsel for the State failed to bring to the notice
of the High Court before the judgment was passed on 13.1.1982 that the

G
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appellant had not filed return under the provisions of the Kerala Land
Reforms Act (for determining the ceiling limit of the area of the land held
by him) stating that the disputed land was private forest, and that such a
failure on the part of the State’s counsel would amount to concession made
by such counsel as envisaged 1n Section 8C(2) of the Vesting Act.

Shri K.V. Vishwanathan, learned counsel for the appellant con-
tended that power of the High Court to review the judgment or order
passed under the Act is circumscribed under Section 8C(2) and that
existence of the conditions specified in the sub-section is since qua non for
such exercise. Learned counsel further submitted that in the application
filed by the State for review of the earlicr judgment no such conditions had
been highlighted. Alternatively, learned counsel submitted that the conces-
sion envisaged in Section 8C(2) cannot be made out by implication as the
concession should be express and direct.

Section 8C consists of three sub-sections. The first sub-section deals
with the power of Forest Tribunal to review its order. It is the second
sub-section which deals with the powers of the High Court to review.
Hence, that sub-section alone is relevant for consideration in this case. For
understanding the scope of Section 8C(2) we extract sub-section below :

"(2) Notwithstanding anything contained in this Act, or in the
Limitation Act, 1963 (Central Act 36 of 1963), or in any other law
for the time being in force, or in any judgment, decree or order
of any court or other authority, the Government, if they are
satisfied that any order of the High Court in an appeal under
Section 8A (including an order against which an appeal to the
Supreme Court has not been admitted by that Court) has been
passed on the basis of concessions made before the High Court
without the authority in writing of the Government or due to the
failure to produce relevant data or other particulars before the
High Court or that an appeal against such order could not be filed
before the Supreme Court by rcason of the delay in applying for
and obtaining a certified copy of such order, may, during the
period beginning with the commencement of the Kerala Private
Forests (Vesting and Assignment) Amendment Act, 1986 and
ending on the 31st day of March 1987, make an application to the
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High Court for review of such order."

A Division Bench of the High Court of Kerala in State of Kerala v.
Subramonian Numboodiri, {1992) 2 Kerala Law Times 300 has taken the
view that a remedy of review under the sub-section is not available merely
because the State feels that the decisjon is wrong on the merits. "Section
8C(2) envisages a review only if the decision of this Court had been made
on the basis of a concession made before it without the authority in writing
of the Custodian or the Government, or due to the failure to produce
relevant data or other particulars before the Tribunal or that an appeal
against such decision could not be filed by reason of the delay in applying
for and obtaining a certified copy of the decision.”

However, a Full Bench of the same High Court in Pankajakshy
Amma v. Custodian of Vested Forest, (1995) 1 Kerala Law Times 358, has
held that the grounds of review are not exhaustive and they cannot be
restricted to specified grounds and so far as the High Court is concerned
"it has inherent power to review besides power under S. 8C of the Act.”

Learncd counsel for the appellant endeavoured to show that the view
adopted in the case of Subramonian Namboodiri (supra) is correct whereas
the Full Bench view is erroncous. Before we decide the legal question we
have to point out that the judgment of the High Court dated 13-1-1982 was
obviously wrong since the contention based on Section 3(2) of the Act was
upheld in that judgment. We say that the said judgment was obviously
wrong on account of two reasons. First is that appellant did not make a
claim for exemption under that sub-section at all. On the contrary his claim
itself was based on sub-section (3). Second is that appellant gave evidence
in the case exclusively for establishing his claim under sub-scction (3).

It must be pointed out that any claim for exemption under Section
3(2) of the Act must necessarily be in respect of an area which was brought
under cultivation by him before the appointed day ie. 10-5-1971. In other
words, if no cultivation was made by him on the land concerned before the
said crucial date its owner cannot base a claim for exemption under
sub-section (2). Appellant did not even mention in his claim petition that
he had cultivated the said land before the said date nor did he mention in
his evidence that the land was brought under cultivation ¢ven on a single
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day prior to 10-5-1971. Hence, there is no guestion of considering the
exemption under sub-section (2). But the High Court went out of his claim
and found that he is cntitled to excmption under Section 3(2). Therefore
the carlier judgment of the High Court dated 13-1-1982 was vitiated by
error apparent on the face of the record.

It is true that the application for review did not mention that there
was any coacession made by the Government counsel. Hence there is force
in the contention that review could not be made on that premise. So far as
Forest Tribunal 1s concerned its power of review can be tizeed to Section
8C. Unless law has conferred power of review the inferior courts and
tribunals cannot exercise any such power of review. So the Forest Tribunal
can exercise power of review in conformity with Section 8C of the Act.

[n this casc we are not concerned with the power of review of the
Forest Tribunal. It was the High Court which reviewed its own judgment
and so the question is whether the High Court has such power de hors
Section 8C(2) of the Act. Power of review conferred on the Supreme Court
under Article 135 of the Constitution is not specifically made applicable to
the High Courts. Docs it mean that the High Court has no power to correct
its own orders, cven if the High Court is satisficd that there is error
apparent on the face of the record?

High Court as a Court of Record, as envisaged in Article 215 of the
Constitution, must have inherent powers to correct the records. A Court
of Record envelopes all such powers whose acts and proceedings are to be
enrolled in a perpetual, memorial and testimony. A Court of Record is
undoubtedly a superior court which is itself competent to determine the
scope of its jurisdiction. The High Court, as a Court of Record, has a duty
to itself to keep all its records correctly and in accordance with law. Hence,
if any apparent error is noticed by the High Court in respect of any orders
passed by it the High Court has not only power, but a duty to correct it.
The High Court’s power in that regard is plenary. In Naresh Shridhar
Mirajkar & Ors. v. State of Maharashtra & Anr., [1966] 3 SCR 744 = AIR
(1967) SC 1 a nine Judge Bench of this Court has recognised the aforesaid
superior statue of the High Court as a court of plenary jurisdiction being
a Court of Record.
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In Halsbury’s Laws of England, 4th Edn. Vol.10, para 713 it is stated
thus :

“The chief distinctions between superior and inferior courts are
found in connection with jurisdiction. Prima facie, no matter is
deemed to be beyond the jurisdiction of a superior court unless it
is expressly shown to be so, while nothing is within the jurisdiction
of an inferior court unless it is expressly shown on the face of the
proceedings that the particular matter is within the cognizance of
the particular court. An objection to the jurisdiction of one of the
superior courts of gencral jurisdiction must show what other court
has jurisdiction, so as to make it clear that the exercise by the
superior court of its general jurisdiction is unnecessary. The High
Court, for example, is a court of universal jurisdiction and super-
intendency in certain classes of actions, and cannot be deprived of
its ascendency by showing that some other court could have enter-
tained the particular action.”

{Though the above reference is to English Courts the principle would
squarcly apply to the superior courts in India also.)

Referring to the said passage and relying on the decision of this
Court in Naresh Shridhar Mirajkar (supra) a two Judge Bench of this
Court in M. V. Elisabeth and Ors. v. Harwan Investment & Trading Pvt. Ltd.,
[1993] Supple. 2 SCC 433 = AIR (1993) SC 1014 has observed thus :

“The High Courts in India are superior courts of record. They have
original and appellate jurisdiction. They have inhercnt and plenary
powers. Unless expressly or impliedly barred, and subject to the
appellate or discretionary jurisdiction of the Supreme Court, the
High Courts have unlimited jurisdiction.”

If such power of correcting its own record is denied to the High
Court, when it notices the apparent errors its consequence is that the
superior status of the High Court will dwindle down. Therefore, it is only
proper to think that the plenary powers of the High Court would include
the power of review relating to errors apparent on the face of record.

In the aforesaid view of the malter we are not disposed to mterfere
with the impugned order though we are not deciding the question whether

H
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A the failure to put forth a contention would amount to concession being
made by the State counsel as envisaged in Section 8C(2) of the Act.

In the result we dismiss this appeal.

AQ. Appeal dismissed.



