COMMISSIONER, BANGALORE DEVELOPMENT
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v.
S. VASUDEVA AND ORS.
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|B.N. KIRPAL AND M.B. SHAH, 1] ]

Urban Development :
Bangalore Development Authority Act, 15'376 :

Sections 39 and 38-B (inserted in 1993 w.ef. 20-12- 1975}—Allotment
of land—By Development Authority—Bulk allotment of land made to
registered housing cooperative society for further allotment to its mem-
bers—Validity of—Held : In the absence of any averment to indicate that
allotment of land was denied to any society, organisation or person registered
with the Development Authority prior (0 the registration of the said society,
such allotment valid—Cooperative Societies.

Section 65—Govemment’s power—To give direction to Development
Authority—Scope of—Held : Government has no power to issue direction
contrary to the provision of the Act or Rules framed under it—R. 14(2) (as it
then stood) did not permit sale of vacant site even with Development
Authority’s permission, iherefore Government cannot direct the Authority to
permit such sales—fence, such sales invalid—However, with the insertion of
R. 14(2) such alienation can be regularised only under the circumstances
provided by R. 14(3).

Bangalore Development Authority (Allotment of Sites) Rules, 1984.

Rule 14(3}—Sule of sites—By allottees—Grounds for—Held : Not only
" the insolvency of the allottee but also his inability to reside in the city and
their impecuniosity are also valid grounds. Allotment of land—Transfer of
sites—By allottees—Development Authority permitted transfer of sites by al-
lottees in contravention of Rules—Subsequently, Rules were amended permit-
ting such transfer subject to the purchases paying 25% of sital value as
determined by Government—iteld : Development Authority directed to give
an opportunily to the purchasers to get the transfer regularised on payment of
275
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25% of sital value

Constitution of India, 1950 :

Article 226—-Writ petitionr dnterference under—Scope of—Writ petition
challenged only out-of-tum allotment of sites to some members of Coopera-
tive Housing Society and the Transfers made by some allottees—However,
High Court not only held the bulk allotment of land to the society invalid but
also directed the Development Authority to constitute a committee to go into
all the allotments made by it—Correctness of—Held : High Court, by issuing
the impugned directions, travelled way beyond the scope of the writ peti-
tion—tence, High Court not justified in issuing such directions.

The Legislator's Housing Cooperative Seciety was a registered
society under the Karnataka Societies Registration Act, 1950. Bulk allot-
ment of land was made to the said Society by the appellant-Development
Autherity, which in turn, allotted plots of land to its members. Respondent
No. 1 filed a writ petition before the High Court challeaging not only the
said allotment but also the transfers of land by allottee in viclation of
Bangalore Development Authority (Allotment of Sites) Rules, 1984, it was
also averred in the writ petition that out-of-turn allotment had been given
to certain persons.

The High Court held that the allotinent of land was not validly made
to the Society. It also held that at that belated stage the violation com-
mitted would not render the allotment invalid. However, the High Court
allowed the writ petitions and directed that the appellant-Development
Authority to constitute a committee to go into all the allotraents made by
it.

On behalf of the appellant it was contended that the allotment was
made to the Society under Section 38-B of the Bangalore Development
Authority, 1976 (which was inserted in the Act on 20.12.1975), and that the
appellant had permitted transfers of land pursuant to a direction issued
by the State Government under Section 65 of the Act.

Allowing the appeal, this Court

HELD : 1. Section 38 of the Bangaiore Development Authority Act,
1976 gives power to the Authority to lease, sell or transfer property, inter
alia, for building purposes or for the purposes of any development scheme.
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The High Court had in an earlier decision interpreted this Act to mean that
the Bangalore Development Authority (BDA) could not make bulk allot-
ment. This resulted in the passing of the Bangalore Development Authority
(Third Amendment) Act, 1993. By Section 5 of the said Amending Act,
Section 38-B was inserted in the Principal Act with effect from 20.12.1975.
This Section shows that bulk allotment of land by way of sale, lease or
otherwise can be made, inter aiia, to any Housing Cooperative Society. This
being so, the allotment of land made in favour of the Legislator’s Housing
Co-operative Society between 1981 and 1987 would comne within the ambit of
Section 38-B, There is no material on record to indicate that there was any
society or organisation or anybody else who had been registered with the
BDA prior to the date of registration of the Society and who had not been
allotted land. in the absence of any averment in this behalf or any specific
finding in regard thereto, the allotment of land, which consisted of 604 sites
in favour of the Society, cannot be held to be invalid. Admittedly, the
persons whose allotment was challenged were members of the Society and
this being so they would be entitled to allotment of sites from out of the land
had been allotted to said Society. [285-F-H; 286-A-B]

2.1. Rule 14 (as it then stood) of the Bangalore Development
Authority (Allotment of Sites) Rules, 1984 did not permit transfer of site
on which building had not been erected. According to Rule 14(3) of the
Rules, under certain conditions, an allottee could only surrender the site
in which case he was entitled to receive the value of the site plus 12 per
cent interest thercon. 1t is only if building was erected that permission
could be given to sell the vacant site and building be subject to payment
of interest at the rate of 12 percent on the allotted value of site. [288-G-H]

2.2. The Government has no power to issue any directions, which are
in conflict with the provisions of the Act and the Rules framed under the
- said Act. The directions, which can be given under Section 65 of the Act,
are such which are necessary or expedient for the carrying out of the
purpose of the Act. When Rule 14, as it stood in the year 1994-95, did not
permit sale of vacant sites by an allottee to anybody else, even after getting
purmission from the BDA, the Government could not have permitted or
directed the said land to be sold or transferred. This being the position,
the transfer of land by some members of the Society was clearly illegat and
the permission so granted and the consequent transter of land would
become liable to be set aside. [289-C-E]

m
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A 3. However, as a result of the amendment of Rule 14 by the Bangalore
Development Authority (Allotment of Sites) (Amendment) Rules, 1997
where there has been alienation of site in contravention of Rule 14(2), then
on an application being made by the purchaser the said sale or alienation
in his favour can be regularised on the purchaser paying an amount equail
to 25 per cent of the sital value determined at the rates specified by the
State Government from time to time. lnasmuch as the permission which
was granted in 1994 and 1995 for transferring the land was illegal, the
effect, would be that the original allottees had transferred the land in
violation of the provisions of Rule 14(2) and now after the amendment of
the said Rule regularisation of the said alienation can take place by the
C purchaser paying the amount referred to in Rule 14(2-A}. If this payment
were not made, the result obviously would be that the alienation will not
be validated and the allotment of land itself would stand cancelled. It is
obvious that under Rule 14 permission to transfer can be granted under
the circumstances provided by Rule 14(3). The High Court erred in inter-
D preting Rule 14(3) to mean that it is only for the reason of insolvency that
permission under Rule 14(3) can be granted. This interpretation is not
correct because on the ground that the allottee is unable to reside in the
city and also on the ground of impecuniosity, permission can be granted
to sell the land or the land and the building constructed thereon, after that
amendment of the Rule in 1998. [290-D-H; 291-A]

4. In the writ petition filed before the High Court respondent No. 1
had prayed for quashing of the out-of-turn allotment of sites to some
members of the Society und also for quashing of the trunsfer made by some
of the allottees. There was no challenge either to the registration of the

F Society with the BDA or to the allotment of land to the Society as such.
However, the High Court not only came to the conclusion that bulk
allotment of land not permissible but also directed the constitution of a
Committee to go into all allotments made by BDA. kt is not permissible
for the High Court to travel way beyond the scope of writ petition. The writ
petitioner had not chosen to enlarge the scope of the writ petition by
amending his petition and, therefore, the High Court was not justified in
issuing the type of directions which it did. [284-A-C; E]

6. it is, therefore, directed that the BDA will give an opportunity to
the purchasers of land who had purchased the same from the members of
H the Society to get the transfer regularised on payment of 25 per cent of the
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sital value determined at the rates specified by the Government. [291-B-C]

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 456-458
of 2000 Etc. Etc.

From the Judgment and Order dated 16.10.98 of the Karnataka High
Court in W.P, Nos. 32111/96, 15167/9( and 31227 of 1996.

Soli J. Sorabjee, Attorney General, M.L. Verma, R.B. Mchrotra,
G.L. Sanghi, S K. Kulkarni, Ms. Sangeeta Kumari, Shantha K. Mahale, S.N.
Bhat, B.Y. Kulkarni, Ranji Thomas, Javed Mahmud Rao, E.C. Vidya Sagar,
A K. Srivastava, Ms. Sushma Suri, K.R. Nagaraja, Ms. Gargi Khanna, K.K.
Tyagi, A.P, Jain, Ms. Shalini Bhalla, Ms. Abhilasha, B.K. Choudhary and
P. Mahale for the appearing parties.

The Judgment of the Court was delivered by

KIRPAL, J. Civil Appeal Nos. 456-458 of 2000 (arising out of Special
Leave Petitions Nos. 19742-44/1999)

Special leave granted.

Aggrieved by allotment of land to 34 persons by the Bangalore
Development Authority (hereinafter referred to as the "BDA"), respondcﬁt
No. 1 filed a writ petition in the Karnataka High Court challenging not only
the said allotment but also some of the transfers of land which had been
effected by some of the said allottees. These 34 respondents were stated
to be ex-Legislators, ex-Ministers, etc. who were members of the Legis-
lators Housing Co-opcrative Society Ltd. (for short "the respondent-
Society"). In the writ petition, it was averred that ouf of turn allotment had
been given to these 34 persons and in violation of the Rules some of them
had transferred the land and, therefore, that land should be resumed by
the Government.

The aforesaid writ petition was filed in the High Court by an Advo-
cate who stated that he had no personal interest in the matter but was
aggrieved by the breach of the rule of law stated to have been committed
by the Government of Karnataka and the BDA. The appellant (BDA)
herein as well as the State of Karnataka represented before the High Court
that the allotments had been made in accordance with the provisions of

H
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A the Bangalore Development Authority Act, 1976 (hereinafter referred to
as "the Act”) and the Rules framed thereunder. It was stated that the
respondent-Society had been registered in the year 1981 and bulk allotment
had been made to the Society which, in turn, allotted plots of land to its
members. The details with regard to allotment of land by the BDA to the

B said Socicty are as under :

- = _

— - - < e
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Resolution No. | Order No. & | approved for : ch out ©
& Date date Jr allotment o4
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HUD 339 MNX .
587/3.7.87 86 DL 30.9.87 100 (Lottergollahalli)
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' I Raymahal Vilas
E A ' Il Stage
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379/16.1.87 | 88 DL 1412588 249 | (Bhoopasandra}
. and Hosur
R i L SarﬁiP_ur Road
Total 604
F
It was also contended by the respondents that the writ petition should be
dismissed on the ground of laches, inasmuch as allotment of land had taken
place between 1981 and 1987 whereas the writ petition itself was filed in
1996, It was also contended that third party interest had arisen and it would
G be unfair and unjust that allotment of land should be cancelled especially

when some, if not most, of the allottees had alrcady spent considerable
amount of money and raised construction on the plots so allotted. Defend-
ing the allotment made to the respondent- Socicty, the BDA relied upon
the provisions of Section 38-B which was introduced in the Act with effect
from December 1975 which in terms permitted bulk allotment of land to
H Housing Co-operative Socictics for allotment to its members,
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The High Court came to the conclusion that allotment of land was
not validly made to the respondent-Society. It also held that at this belated
stage the violations which had been committed should not render the
allotment invalid but nevertheless it observed that the said allotment re-
quired reconsideration of the cases. The High Court then issued the
following directions :

“Under the circumstances of the case and keeping in view the
position of law as noticed hereinabove, these petitions are allowed
by issuance of the following declarations and directions :

(I) Respondent No. 3 is directed to constitute a high power
Committee for the purpose of examining alt the allotments made
so far to the Members of Respondent No. 39- Society keeping in
view the provisions of the Act, the Rules, the Regulations, the
Orders issucd in that behalf and the observations and findings
recorded in this Judgment. Such Committee should comprise of
experts in the fields and may be headed by a person of judicial
background preferably a former Judge of this Court. Such a
Committee shall be constituted within a period of one month from
today with direction to submit its Report to the Authority within
a period of four months from the date of its constitution. It is
needless to say that such a Committee shall examine all individual
cases after notice to the concerned allottees.

(I) Consequent upon the submission of the Report by the
Committee, Respondent No. 3 shall initiate legal process for can-
cellation of the allotments wherever needed, obviously in accord-
ance with the provisions of the Act, Rules, Regulations and after
compliance of the principles of natural justice.

(111) To facilitate an carly report, Respondent No, 3 shall notity
the constitution of the Committee, its functions and the place of
sitting by means of publication of a notice in threc daily newspapers
published from Bangalore having vide circulation in the State of
Karnataka. Out of these three newspapers one shall be in Kannada
language. Such publication shall be deemed sufficient notice to all
concerned. The Committee shall, however, in its discretion be
entitled to issse personal notice to the concerned.



'H

282

SUPREME COURT REPORTS [2000]1S.C.R.

(IV) Respondent No. 27, who was allotted a site measuring 507
x 80’ at HSR Layout is proved to have violated the terms of the
lease-cum-sale agreement and the provisions of law, thus incurring
a lLability of cancellation of the site. The allotment of a site No.
L-1118 of Hosur Sarjapur L.H. Colony made in favour of Respon-
dent No. 27 is hereby cancelled with direction to Respondent No.
3 to resume the site and take its immediate possession. Respondent
No. 27 is held entitled to the payment of such amount as is
permissible to him under Rule 14 of the Allotment Rules only
notwithstanding the amounts spent by him on the construction of
a Hotel in violation of the provisions of law.

(V) All permissions granted to the Respondents for alienation
of land are held to be in violation of Rule 13 of the Allotment
Rules and the conditions of lease-cum-sale agreement executed
between the parties. Such permissions insofar as the concerned
Respondents are concerned are declared to be nullity, void and
inoperative not affecting the rights of the Respondent No. 3-
Authority. Consequent upon the setting aside of the permissions
granted for alienation, Respondent No. 3 is directed to take
immediate consequential action under the provisions of the Act,
Rules issued thereunder and the agreement exccuted between the
parties. So far as the other allottecs of the sites, who have been
granted permission of alienation, but are not parties before us, a
direction is issued to Respondents 1 and 3 to immediately initiate
process for cancellation of such permission after notice to the
concerned and compliance of the principles of natural justice,
Appropriate action shail be mitiated within one month and effec-
tive orders be passed with respect to all concerned within a period
of three months.

(VD) The alienations made by the allottees in favour of the third
partics would not come in the way of Respondents 1 to 3 to
implement the directions of this Court. It is, however, directed that
in all such cases where the name of the transferees are notified,
the Respondents 1 to 3 shall pass effective orders after notice to
the concerned transferees also,

(VII) That perding amendment of the Rules, no further per-

-~
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mission shall be granted to any allottee for transfer of the site to
any person under any circumstances.

(VIL) Even after the Rules are amended as recommended by
Respondent No. 3-Authority, the allottees of the sites from the
B.D.A. are held not eligible to transfer the vacant site to any person
for any reason. Allottees of such sites shall however upon proof of
the conditions specified under Rule 14(3) of the Allotment Rules
be cligible 1o surrender the sites in favour of the Authority on
receipt of the amount as provided under the aforesaid Rule.

(1X) The allottees of the sites who have put up buildings shall
be permitted to sell the sites only upon declaration of their status
regarding insolvency or impecuniosity by a competent Court of
jurisdiction and in the light of the findings returned by us in this
judgment.

(X) Such of the allottees of the sites who are unable to reside
in the city of Bangalore shall be required to surrender the site
whether any construction is raised or not in favour of Respondent
No. 3-Authority on receipt of the amounts calculated as per terms
of Rule 14(3) of the Allotment Rules.

(X1) Respondent No. 3 is further directed to immediately
appoint an officer to ascertain within one weck regarding the
pusition of the sites so far as the construction of the building in
terms of leasc-cum-sale agreements is concerned. Such ofticer shall
submit his Report positively within a period of two weeks.

(X1I) Pending Report of the Committee appointed in terms of
direction No. 1, no allotice of any site, which is in dispute and
allotted at the instance of Respondent No. 39 shall be permitted
to commence of Carry on any construction on the site.

(X1II) The directions issued and law laid down in this case shall
mutatis nuttandis apply to B.D.A. Act and Rules whether dircctly
or through Housing Societics.”

The aforesaid judgment of the High Court and the directions issued
by it have been challenged in this appeal and the connected petitions which
have been filed.
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At the outset, we are of the opinion that the High Court travelled
way beyond the scope of the writ petition which was before it. The prayer
in the writ petition was for quashing the out of turn allotments in favour
of MLAs, MPs and others who were impleaded as respondents Nos, 4 to
38 before the High Court. The further prayer was that permission which
had been granted to some of these MILAs, MPs and others to transfer plots
of land which had been allotted to them should also be quashed. It is
pertinent to note that in this writ petition there was no challenge cither to
the registration of the respondent-Society with the BDA or to the allotment
of land to the Suciety as such. As already noted, the challenge was to the
allotment to the 34 persons who were stated to be members of the said
Society. The High Court, on the other hand, not only came to the con-
clusion that bulk allotment of land was not permissible but also directed
the constitution of a Committee to go into all allotments made by the BDA.
The effect of this would be that the Committce which was sought to be
constituted was empowured to carry out & roving and fishing inquiry with
regard to allotments of land made by the BDA since the time #t was
constituted in the year 1976. There was ncither any prayer in the writ
petition to this effect nor do we find any affidavit having been tiled by the
respondents before the High Court in relation to such allotments of land
to the Socicty and others. The writ petitioner had not chosen to enlarge
the scope of the writ petition by amending his petition and, therefore, the
High Court, in our opinion, was not justified in issuing the type of direc-
tions which it did.

Coming to the merits of the case and without going into the question
of laches, we find that during the pendency of the hearing of the writ
petition, two of the respondenis, namely, Jagannatha Rao Chandraki and
K.G. Ramaswamy had expired. The High Court ordered their deletion
from the array of respondents, In addition thereto, it was found that some
of the persons who were originally impleaded as respondents were not
Legislators and on a memo being filed by the writ petitioner 13 such
respondents were deleted from the array of respondents vide Court’s order
dated 27th August, 1998. We are thus concerned with the remaining ex-
Legislators and Ministers to whom allotment had been made by virtue of
their being members of the respondent-Society.

In justification of allotment of land, the appellant BDA has placed
strong reliance on Section 38B of the Act which reads as under :
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38B. Power of Authority to make bulk allotment. - Notwithstand-
ing anything contained in this Act or Development Scheme sanc-
tioned under this Act, the Authority may, subject to any restriction,
condition and limitation as may be prescribed, make bulk allotment
by way of sale, lease or otherwise of any land which belongs to it
or is vested n it or acquired by it for the purpose of any develop-
ment scheme, -

(i) to the State Government; or
(i) to the Central Government; or

(ii1) to any Corporation, Body or Organisation owned or con-
trolled by the Central Government or the State Government; or

(iv) to any Housing Co-operative Society registered under the
Karnataka Co-operative Societics Act, 1959 (Karnataka Act 11 of
1959y

(v) to any society registered under the Karnataka Societies
Registration Act, 1960 (Karnataka Act 17 of 1960); or

(vi) to a Trust created wholly for charitable, educational or
religious purpose:

Provided that prior approval of the Government shall be ob-
tained for allotment of land to any category listed above.

It may here be noticed that Section 38 of the Act gives power to the
Authority to lease, sell or transfer property, inter alia, for building pur-
poses or for the purposes of any development scheme. It appears that the
Karnataka High Court had in an earlier decision interpreted this Act to
mean that the BDA could not make bulk allotment. This resuited in the
passing of the Bangalore Development Authority (Third Amendment) Act,
1993. By Section 5 of the said Amending Act, Section 38B was inserted in
the principal Act with effect from 20th December, 1975. A plain reading
of this Section shows that bulk allotment of land by way of sale, lease or
otherwise can be made, inter alia, to any Housing Co-operative Society.
This being so, the allotment of land made in favour of the respondent-
Society between 1981 and 1987 would come within the ambit of Section
38B. There is no material on record to indicate that there was any society
or organisation or anybedy clse who had been registered with the BDA
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prior to the date of registration of the respondent-Society and who had not
been allotted land. In the absence of any averment in this behalf or any
specific finding in regard thereto, the allotment of land which consisted of
604 sites in favour of the respondent-Society cannot be held to be invalid.
It is not in dispute that the respondents whose allotment was challenged
were members of the respondent-Society and if this being so they would
be entitled to allotment of sites from out of the land which had been
allotted to the said Society.

We now come to the question of transfer of sites by the allotiees.
There were 11 persons who were not members of the respondent-Society,
who had applied to the BDA for permission to sell the land allotted to
them. The BDA had recommended to the Government that approval be
accorded to them to transfer the land. This approval was granted and there
is no challenge to the same in the present proceedings. The challenge,
however, is to the approval which was granted to 13 other members of the
Society, who were impleaded as respondents in the writ petition, and who
were permitted to sell the sites which had been allotted to them.

Rule 14 of the Bangalore Development Authority (Allotment of
Sites) Rules, 1984 provides for restrictions and conditions on sales of sites.
The said Rale which was in existence in 1994-95, when permission was
granted to the ex-Legislators to transfer the land, reads as foliows:

14. Restrictions, conditions on sales of sites -

(1) Notwithstanding anything contained in these rules, the
Commissioner may at the request of the allottee of a site exccute
a deed of conveyance subject to the restrictions, conditions and
limitations specified in sub-rule (2).

(2) The conveyance of site by the Commissioner in favour of
an allottee (hereinafter referred to as the purchaser) shall be
subject to the foilowing restrictions, conditions and limitations
namely :

(a) in the case of a site on which a building has not been
constructed :

(i) the purchaser shall construct a building on the site within
such period as may be specified by the Authority as per plans,
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designs, and conditions to be approved by the Authority or in
conformity with the provisions of the Karnataka Municipal Cor-
porations Act, 1976 and the Byc-laws made thercunder.

(i) the purchaser shall not without the approval of the
Authority construct on the site any building other than a build-
ing for the construction of which the site was allotted, granted
or sold.

(i) the purchaser shall not alienate the site within a period of
ten years from the date of the conveyance except by mortgage in
favour of the Government of India or the Government of Kar-
nataka, the Life Insurance Corporation of India or the Karnataka
Housing Board or any Company or Co-operative Society approved
by the Authority or any Corporation set up owned or centrolled
by the State Government or the Central Government to secure
money advanced by such Government, Corporation, Company,
Board, Society or Corporation, as the case may be for the con-
struction of the building on the site.

(b) in the case of a site on which a building has been con-
structed, the purchaser shall not alienate the site and the building
constructed thereon within a period of ten years from the date of
agreement except by mortgage in favour of the Government of
India, the Government of Karnataka, the Life Insurance Corpora-
tion of India, or the Karnataka Housing Board or any Company
or Co-operative Society approved by the Authority to secure
moneys advanced by such Government, Corporation, Board or
Society or Company for the construction of the building on the
site.

(c) in the event of the purchaser committing breach of any of
the conditions in clause (a) or clause (b) the Authority may at any
time, after giving the purchager reasonable notice, resume the site
free from all encumbrances. The purchaser may remove all things
which he has attached to the earth.

Provided that if he has left the site in the state in which he
received it, all transactions entered into in contravention of the
conditions specified in clauses (a) and (b) shall be null and void

H
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Explanation - In this rule, refcrences to the authority shall be
deemed to include the references to the commissioner when
authorised by the general resolution to exercise any power vested
in the authority.

(3) Notwithstanding anything contained in sub- rule (2) but
without prejudice to the provisions of rule 13 where the lessee
applies that for reasons beyond his control he is unable to reside
in the City of Bangalore or by rcasons of his insolvency or im-
pecuniosity it is necessary for him to sell the site and the building,
if any, he may have put up thereon the Bangalore Development
Authority may, with the previous approval of the State Govern-
ment, either ;

(a) require him to surrender the site, where there is no building
in its favour; or

(b) where there is a building put up permit him to sell the
vacant site and building :

Provided that -

(i) in case covered by clause () the Authority shall pay to the
lessee the allotted value of the site and an additional sum equal to
the amount of interest at twelve pur cent per annum thereon; and

(ii) in case covered by clause (b) the lessee shall pay to the
authority a sum equal to the amount of interest at twelve per cent
per annum on the allotted value of the site.”

The said Rule did not permit transfer of site on which building had not
been erected. According to sub-rule (3), under certain conditions an
allottee could only surrender the site in which case he was entitled to
receive the value of the site plus 12 per cent interest thercon. It is only if
a building was erected that permission could be given to scli the vacant site
and building subject to payment of interest at the rate of 12 per cent on
the allotted value of the site. [t is represented before us that the BDA
permitted that allottees to scll the sites, inasmuch as under Section 65 of
the Act the Government of Karnataka had issued a direction requiring the
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BDA to permit the said transfers. Section 65 of the Act gives power to the
" Government to issue directions to the Authority and reads thus :

65. Government’s power to give directions fo the Authority. - The
Government may give such directions to the Authonity as in ils
opinion are necessary or expedient for carying out the purposes of
this Act, and it shall be the duty of the Authority to comply with such
directions.

As we read the above Section, the Government has no power to issuc
any directions which are in conflict with the provisions of the Act and, by
necessary implication, in contflict with the Rules framed under the said Act.
The directions which can be given under Section 65 are such which are
necessary or expedient for the carrying out of the purposes of the Act.
When Rule 14, as it stood in the year 1994-95, did not permit sale of vacant
sites by an allottee to anybody else, even after getting permission from the
BDA, the Government could not have permitted or directed the said land
to be sold or transferred. This being the position, the transfer of land by
13 such ex-Legislators and ex-ministers who were members of the respon-
dent-Society, and whose names are included in the BDA's letter dated
27th/28th October, 1995 written to the Principal Secretary to Government,
Housing & Urban Development Department, Bangalore, was clearly illegal
and the permission so granted and the consequent transfer of land would
become liable to be set aside.

Rule 14 has now been amended by Notification dated 6th February,
1998. Rule 5 of the Bangalore Development Authoerity (Allotment of Sites)
(Amendment) Rules, 1997 which makes the amendment in Rule 14 reads
thus :

5. Amendment of Rule-14 : - In rule-14 of the said Rules. -
(1) after sub-rule (2), the following shall be inserted namely -

"2A. Notwithstanding anything contained in sub- rule (2), where
a lessee has alienated the site in contravention of sub-clause (iit)
of clause (a) sub-rule (2}, the authority may on application of the
purchaser of such site and subject to payment by the purchaser an
amount equal to twenty-five per cent of the sital value determined
at the rates specified by the State Government from time to time
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for the purpose of registration, order for regnlarisation of such
alienation and may also convey title to such purchaser."

(2) in sub-ruie (3),

(i) after clause (a), the following clause shall be inserted
namely :

"(aa) permit the allottee to sell the site during the lease period
of ten years."

(11) in the proviso, after clause (i), the following clause shall be
mserted namely -

"(ia) in case covered by clause (aa), mentioned above, the lessee
shall pay to the Authority an amount ¢quivalent to fifteen per cent
of the sital value determined at the rates specified by the State
Government from time to time tor the purpose of registration.

As a result of the Rules as they now stand were there has been
alienation of site m contravention of sub-rule (2), then on an application
being made by the purchaser the said sale or alienation in his favour can
be regularised on the purchaser paying an amount equal to 25 per cent of
the sital value determined at the rates specified by the State Government
from time to time. Inasmuch as the permission which was granted in 1994
and 1995 for transferring the land was illcgal, the effect would be that the
original allottees had transferred the land in viclation of the provisions of
sub-rule (2) of Rule 14 and now after the amendment of the said Rule
regularisation of the said alienation can take place by the purchaser paying
the amount referred to in sub-rule (2A), if this payment is not made, the
result obviously would be that the alienation will not be validated and the
allotment of land itself would stand cancelled. It is obvious that under Rule
14 permission to transfer caa be granted under the circumstances provided
by sub-rule (3). The said sub-rule provides that an application for transfer
can be made by an allottee on the ground that (a) for reasons beyond his
control he is unable to reside in the city of Bangalore; or (b) by reasons of
his insolvency or impecuniosity, it is necussary for him to sell the site and
the building. The High Court has interpreted this Rule to mean that it is
only for reason of insolvency that permission under sub-role (3) can be
granted. This does not appear to be correct because on the ground that
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the allottee is unable to reside in the city of Bangalore and also on the
ground of impecuniosity, permission can be granted to scll the land or the
land and the building constructed thereon, after the amendment of the
Rule of 1998, :

For the aforesaid reasons, these appeals are allowed and the judg-
ment of the High Court is set aside. We, however, direct that the BDA will
give an opportunity to the purchasers of land referred to in its letter dated
27/28th October, 1995 who had purchased the same from the members of
the respondent-Society to get the transfer regularised on payment of 25 per
cent of the sital value determined at the rates specified by the Government.
Noutice to this effect should be issued within eight weeks from today and
the notice would indicate that if the amount so determined is not deposited,
the land in question will stand resumed by the BDA. No other directions
are called for.

No costs.

Civil Appeal Nos. 459-461, 462-463, 464 and 465 of 2000 (arising out of
Special Leave Fetition (Civil) Nos. 1419-1421, 3418-3419, 3444 and 7820 of
1999)

Special leave granted,

For the reasons stated above, these appeals are disposed of in terms
of the directions given above.

No costs.

V.SS. Appeals allowed.



