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Hi11du Law : 

T.N. Hi11du Religious and Chwitable Endowments Act, 1959: Sections 

64(5)(a) and 118(2)(a). C 

Religious and Chwitable Endowments-Modification of schem~By 
Deputy Commissio11e1~Power of-Scop~Held, covers modification of a 
scheme framed under S.92 CPC by High Coiut-Madras Hindu Religious 

Endowments Act, 1927-Ss.75 and 57(a)-T.N. Hindu Religious and 
Chwitable E11dowme11ts Act, 1951-Ss. 62(3)(a) and 103(d)-Code of Civil D 
Procedure, 1908-S.92--Code of Civil Procedure, 1882-S. 539. 

Section 64(5)-Constitutionality-Held : S.64(5) is constitutionally 
valid-Contention that S. 64(5) attempts to 11ullify the orders of cowt which 
are in the fonn of schemes framed under earlier legislation, rejected-Con-
stitution of India, 195(}-Arl 246. E 

Words and Phrases : 

"By the Cowt"-Meaning of-In the context of S.64(5)(a) of the T.N. 
Hindu Religious and Chi11itable Endowments Act, 1959. 

A scheme for the administration and Trusteeship of a temple was 
originally settled in 1909 by the High Court under S.92 of the Code of Civil 
Procedure, 1908 on an application filed under Section 539 of the Code of 
Civil Procedure, 1882. The High Court modified the said scheme in 1941 
under the Madras Hindu Religious Endowments Act, 1927. · 

In the year 1982, the Deputy Commissioner of Hindu Religious and 
Charitable Endowments initiated proceedings under Section 64(5) of the 
T.N. Hindu Religious and Charitable Endowments Act, 1959 for modifica­
tion of the scheme settled by the High Court in 1941. The appellant filed 

F 

G 

a writ petition before the High Court challenging the aforesaid proceed- H 
359 
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A ings, which was dismissed. Hence this appeal. 

On behalf of the appellant it was contended that the Deputy Com­
missioner had no jurisdiction under Section 64(5) of the Act of 1959 to 
modify a scheme originally framed under Section 92 of the CPC by the 
High Court, that only the schemes which were settled or deemed to be 

B settled or modified by the Court under Section 118(2) (a) of the Act of 1959 

would fall within the ambit of the amending power of the Deputy or Joint 
Commissioner under Section 64(5)(a); that under Section 118(2) (a) there 
was no reference to any scheme being deemed to be settled by a court and 
therefore, the scheme under question was not covered under Section 64(5); 

C and that the provisions of Section 64(5) are an attempt by the Legislature 
to nullify the orders of the court which were in the form schemes framed 
by the court under earlier legislation and, therefore, Section 64(5) must be 
considered as unconstitutional being an attempt to set aside or modify a 
decree of court. 

D 
Dismissing the appeals, this Court 

HELD : 1. Section 118(2)(a) of the T.N. Hindu Religious and 
Charitable Endowments Act, 1959 saves actions under the T.N. Hindu 
Religious and Charitable Endowments Act, 1951 as enumerated in that 

E Section. Therefore, under Section 64(5) apart from the schemes framed 
under the current Act of 1959, the scheme settled by the Board as well as 
by the Court under the Madras Hindu Religious Endowments Act, 1927 or 
deemed to be so settled are also covered. Similarly, schemes which are 
settled or deemed to be settled under the Act of 1951 are covered by the 

F last part of Section 64(5). The reference in the last part of Section 64(5) (a) 
to Section 118(2) (a) is for the purpose of including in Section 64(5) (a) all 
those schemes settled or deemed to be settled under the Act of 1951 and 
saved by Section 118(2)(a). In Section 64(5)(a) the words 'by the court' 
have a reference to schemes, which were settled or deemed to be settled or 

G modified by the Court under the Act of 1951, the reference is clearly to the 
schemes covered by Section 103 ( d) of the Act of 1951. All those schemes 
which were so settled or modified or deemed to be so settled or modified 
by the Court under 103 ( d) of the Act of 1951, are now covered and validated 
under Section 118(2)(a). These schemes so validated and continued under 
the Act of 1959 can also be modified under Section 64(5)(a) of the Act of 

H 1959. (369-B-GJ 
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R. Ihatha Desika Thathachariar v. The Deputy Commissioner, Hindu A 
Religious and Charitable Endowments (Administration), Madras, (1972) 
MW 475, approved. 

O. Radhakrishna v. Manicam, (1974) 2 MU 179, overruled. 

2. The High Court has rightly held that the present case is not one 
of passing a legislation in order to nullify the interpretation of law given 
in the judgment of a Court of law. The schemes, whirh were framed by the 
Courts under earlier legislation, were schemes, which were capable of 
modification or cancellation in accordance with law even under the Iegis· 
lation under which such schemes were framed. While repealing the earlier 
legislation when new legislation came into force, the power to modify and 
cancel such schemes was expressly transferred under the new legislation 
to the authorities specified therein. Under the present legislation of 1959 
the authority which has the power so to modify the scheme is the Deputy 
Commissioner or Joint Commissioner. There is no attempt to set aside 
any decree of the Court by legislation in the present case. (370-A-C] 

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos.4570-
4571 of 1998. 

B 

c 

D 

From the Judgment and Order dated 2.5.97 of the Madras ~igh 
Court in W.A. Nos. 122/87 and 141 of 1997. E 

K. Parasaran, M. Chandrashekharan, V. Lakshmikumaran and V. 
Balachandran for the Appellant. 

A.K. Ganguli, (Gopal Subramaniam) (N.P.), V. Krishnamurthy, V. 
Ramasubramanian, K.B.S. Rajan, Ms. Pushpa Rajan and S.R. Hegde for 
the Respondents. 

The Judgment of the Court was delivered by 

SUJATA V. MANOHAR, J. Leave granted. 

F .. 

G 
These appeals pertain to a scheme for the administration of 

Devarajaswamy Temple at Kancheepuram and Trusteeship of the said 
temple. The scheme was originally settled in 1909 in· an application made 
originally before the District Court of Chengalpattu, Tamil Nadu being 
O.S. No. 11 of 1907. This application was filed under section 539 of the H 
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A Civil Procedure Code of 1882. Ultimately when the matter came before the 
High Court and the scheme was settled on 15th of November, 1909, the 
Civil Procedure Code of 1908 had come into force and the scheme was 
framed under Section 92 of the Code of civil Procedure 1908. This scheme 
thereafter remained in force until it was modified by the High Court of 

B Madras on 17.11.1941 in A.S. No. 175of1934. This modification was done 
under the Madras Hindu Religious Endowments Act (Act 2 of 1927) 
(hereinaft~r referred to as the Act of 1927) which was then in force. 

In 1965 the Deputy Commissioner of Hindu Religious and Charitable 
Endowments, Madras initiated proceedings under Section 64(5) of the 

C Madras (Tamil Nadu) Hindu Religious and Charitable Endowments Act, 
1959 (hereinafter referred to as the Act of 1959) which was then in force, 
for the modification of the scheme settled by the High Court by its order 
of 17.11.1941. These proceedings were contested by Kanchepuram 
Thathachariar family who contended that the Deputy Commissioner had 

D no jurisdiction to modify the scheme settled by the High Court of Madras 
in 1941. The Deputy Commissioner, however, passed an order in the 
proceedings initiated under Section 64(5) of the Madras Hindu Religious 
and Charitable Endowments Act, 1959 holding that he had jurisdiction to 
modify the scheme. 

E The present appellant filed a writ petition No. 2468 of 1969 before 
the High Court of Madras challenging the order of the Deputy Commis­
sioner. The writ petition was dismissed by a single Judge of the High Court. 
This judgment was upheld in appeal by a Division Bench of the Madras 
High Court by its judgment and order dated 6.7.1970 T.D. Thathachmiar 

• p v. Deputy Commissioner, (1970) 2 M.L.J. 475. The Deputy Commissioner, 
however, thereafter by his order dated 3.10.1973 decided to drop the 
proceedings under Section 64(5). In appeal, however, the Commissioner, 
Tamil Nadu Hindu Religious and Charitable Endowments remanded the 
matter to the Deputy Commissioner. 

G The Deputy Commissioner thereafter on 25.6.1982 initiated proceed­
ings under Section 64(5) of the Act of 1959 for modification of the scheme 
settled by the High ,Court of Madras in 1941. The Deputy Commissioner 
proposed a modification of the entire scheme against which a writ petition 
was filed before the High Court of Madras to set aside the scheme so 

H proposed. The writ petition so filed by the appellants was dismissed by a 

-
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Single Judge of the Madras High Court. Writ Appeal No. 122 of 1987 A 
was filed before the Division Bench of the Madras High Court by the 
appellant. 

On 12.2.1987 another Writ Petition No. 2082 of 1987 was filed by the 
appellant before the Madras High Court challenging the validity of Section 
64(5) and 118 of the Act of 1959. This writ petition was dismissed by the B 
High Court. The appellant preferred Writ Appeal No. 141of1987 against 
the said judgment and order. Both the writ appeals 122 of 1987 and 141 of 
1987 were heard together by a Division Bench of the Madras High Court. 
Both the writ appeals were dismissed by the High Court by the impugned 
judgment. The present appeals arise from the said judgment dated 2.5.1997 C 
of the Division Bench of the High Court of Madras. 

The appellant contends that the Deputy Commissioner has no juris­
diction under Section 64(5) of the Act of 1959 to modify a scheme original-
ly framed under Section 92 of the Civil Procedure Code by the Madras 
High Court. To decide this issue it is necessary to look at the relevant D 
provisions of the various Acts which have governed Hindu Religious En­
dowments in the State of Tamil Nadu. The scheme as originally framed was 
under Section 92 of the Civil Procedure Code. Thereafter the Madras 
Hindu Religious Endowments Act (Act 2 of 1927) came into force. Section 
75 of the said Act of 1927 is as follows:- E 

"Section 75 : Where the administration of a religious endowment 
is governed by any scheme settled under section 92 of the Code 
of Civil Procedure 1908, such scheme shall, notwithstanding any 
provisions of this Act which may be inconsistent with the provisions 
of such scheme, be deemed to be a scheme settled under this Act; F 
and such scheme may be modified or cancelled in the manner 
provided by this Act." 

Therefor.e, the scheme in the pres·ent case which was settled under Section 
92 of the Code of Civil Procedure 1908 was deemed to be a scheme settled 
under the said Act of 1927. Section 57(9) of the said Act of 1927 provided G 
as follows:-

"Section 57(9) : Any scheme of administration· settled by a court 
under this section or which under section 75 is deemed to l:ie a 
scheme settled under this Act may, at any time for sufficient cause, H 
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be modified or cancelled by the court on an application made by 
the Board or the trustee or any person having interest but not 
otherwise." 

Therefore, under the said Act of 1927 the existing scheme in the present 
case could be modified or cancelled by the court on an application made 

B by the Board (constituted under the said Act) or the trustees or any person 
having interest. It was in exercise of this power under Section 57(9) of the 

said Ad of 1927 that the scheme was settled by the Madras High Court by 
its order of 17th of November, 1941. 

C The said Act of 1927 was succeeded by the Madras Hindu Religious 
and Charitable Endowments Act (Act No. 19 of 1951) (hereinafter referred 
to as the said Act of 1951). Section 103 of the said Act of 1951 provided 
that "notwithstanding the repeal of the Madras Hindu Religious and 
Charitable Endowments Act being Act 2 of 1927 (hereinafter referred to 
as 'the said Act')..... ( d) all schemes settled or modified by court of law 

D under the said Act or under Section 92 of the code of Civil Procedure 1908 
shall be deemed to have been settled or modified by the court under this 
Act". Section 103(d) is as follows:-

E 

"Section 103(d): all schemes settled or modified by a court of law 
under the said Act or under section 92 of the Code of Civil 
Procedure, 1908, shall be deemed to have been settled or modified 
by the Court under this Act and shall have effect accordingly." 

Therefore, the existing scheme in the present case was deemed to be a 
scheme under the said Act of 1951. Section 62(3)( a) of the said Act of 1951 

F provided as follows:-

G 

"Section 62(3)(a): Any scheme for the administration of a religious 
institution settled or modified by the Court in a suit under sub­
section (1) or on an appeal under sub-section (2) or any scheme 
deemed under section 103, clause ( d) to· have been settled or 
modified by the Court may, at any time, be modified or cancelled 
by the Court on an application made to it by the Commissioner, 
the trustee or any person having interest. 

Therefore, under the provision of Section 62(3)(a) of the said Act of 1951, 
H the scheme in the present case which was deemed to be a scheme under 
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the said Act of 1927 by virtue of Section 103( d) could be modified or A 
cancelled by the court under Section 62(3)(a) of the new Act of 1951. No 
such modification was, however, made. 

The Act of 1951 was succeeded by the Madras (later renamed as 
Tamil Nadu) Hindu Religious and Charitable Endowments Act being Act 

22of1959. Section 118 of the said Act of 1959 repealed the Madras Hindu 

Religious and Charitable Endowments Act of 1951. However, under sub­

section 2(a) of Section 118, notwithstanding the repeal of the said Act (Act 
XIX of 1951), schemes settled or deemed to have been settled under the 

said Act, i.e. the Act of XIX of 1951 shall, in so far as they are not 

inconsistent with this Act, be deemed to have been settled by the ap­
propriate authority under the corresponding provisions of this Act, and 
shall have effect accordingly. Section 118(2)(a) is as follows :-

"Section 118(2)(a): all rules made, or deemed to have been made, 

notifications or certificates issued or deemed to have been issued, 

orders passed or deemed to have been passed, decisions made or 

deemed to have been made, proceedings or action taken or 
deemed to have been taken, schemes settled or deemed to have been 

settled and things done or deemed to have been done by the 
Government, the Commissioner, a Joint Commissioner a Deputy 
Commissioner, an Area Committee, or an Assistant Commissioner 

under the said Act, shall in so far as they are not inconsistent with 
this Act, be deemed to have been made, issued, passed, taken, 

settled or done by the appropriate authority under the co1responding 

provisions of the Act, and shall have effect accordingly". 

[underlining ours] 

As a result, the present scheme which became a deemed scheme framed 
under the Ad of 1951, was now deemed to have been settled under the 

B 

c 

D 

E 

F 

said Act of 1959 by an appropriate authority under the corresponding G 
provisions of the said Act of 1959. 

Under section 64 of the said Act of 1959, the power to settle schemes 
is conferred on Joint Commissioner or Deputy Commissioner. Sub-section 
5(a) of Section 64 deals with modification or cancellation of a scheme in 
force. It is as follows:- H 
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"Section 64(5)(a): The Joint Commissioner or the Deputy Com­

missioner may, at any time, after consulting the trustee and the 

person having interest by order, modify or cancel any scheme in 

force settled under sub-section (1) or any scheme in force settled 

or modified hy the Board under the Madras Hindu religious 

Endowments Act, 1926 (Madras Act II of 1927), or deemed to have 

been settled under that Act or any scheme in force settled or 

modified by the Joint Commissioner/Deputy Commissioner or the 

Commissioner under this Act, or any scheme in force settled or 

modified by the court in a suit under sub- section (1) of section 

70, or on an appeal under sub-section (2) of that sub-section or 

any such scheme in force deemed to have been settled or modified 

by the Cowt under clause (a) of sub-section (2) of section 118. 

Provided that such cancellation or modification of a scheme in 
force settled or modified by the Court in a suit under sub-section 
(1) of section 70 or on an appeal under sub- section (2) of that 
section or of a scheme in force deemed to have been settled or 
modified by the Court under clause (a) of sub-section (2) of section 
118 shall be made only subject to such conditions and restrictions 
as may be prescribed." 

[underlining ours) 

Section 64(5)(a) expressly confers power on the Joint Commissioner 
or the Deputy Commissioner to modify or cancel a scheme in force which 
is deemed to have been settled or modified by the Court under clause (a) 

of sub-section (2) of Section 118. The present scheme framed by the Court, 

becomes under Section 118(2)(a), a scheme deemed to have been settled 
by the appropriate authority under the said Act of 1959. It was also a 
scheme which was earlier, during the subsistence of Act 2 of 1927, deemed 
to have been settled under that Act. Therefore, Section 64(5)(a) expressly 

G confers a power on the Joint Commissioner or the Deputy Commissioner 
to modify or cancel scheme framed earlier under previous legislation 

including a scheme which is deemed to have been settled under a cor­
responding provision of Act XIX of 1951. The High Court has, therefore, 

rightly held that the Deputy Commissioner has jurisdiction to modify the 

H scheme in the present case. 
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According to the appellant, only schemes which are settled or A 
deemed to be settled or modified by the Court under Section 118(2)( a) 
would fall within the ambit of the amending power of the Deputy or Joint 
Commissioner under Section 64(5). He has emphasised the words "deemed 
to be settled or modified by the Cmllt". The appellant contends that under 
Section 118(2)(a) there is no reference to any scheme being deemed to be 
settled by a court. Therefore, the present scheme will not be covered under 
Section 64(5). The same contention was considered by the Madras High 
Court in the case of R. Thatha Desika Tliathachaliar v. Tl1e Deputy Com­

missio11e1; Hindu Religious and Charitable Endowments (Administration), 

Madras - 34 & On., (1972) MU 475. This decision pertains lo the same 
scheme which is being considered here. The Madras High Court after 
considering the provision of the Section 64(5) and Section 118(2)(a) as also 
section 103( d) of the said Act of 1951, negatived this contention and also 
further held that there was no distinction between a scheme settled and a 
scheme modified for the purposes of Section 118(2)(a).•The Madras High 
Court said that the Deputy Commissioner had jurisdiction to modify the 
present scheme. 

B 

c 

D 

The appellant however, relied upon another judgment of the Madras 
High Court in the case of 0. Radhaklishnana and Another v .. Manicam and 
Others, (1974) 2 MU 179. The Court in that case was concerned with the 
power of the Commissioner to modify or cancel any scheme in respect of E 
a Math under Section 65 of the Act of 1959. The Court, however, in the 
course of its judgment also interpreted Section ll8(2)(a) of the Act of 1959 
and held that this Section makes no reference to.-scheme settled or deemed 
to have been settled by a Court. 

F. 
The interpretation put in this judgment on Section 118(2)( a) in the 

context of Section 65 does not appear to be correct. In order to correctly 
analyse the provisions of Section 64(5)(a) in the context of Section 
118(2)(a), it is necessary to analyse the two sections. Section 118 is a section 
dealing with repeals and savings. Under sub-section (1), the said Act of 
1951 is repealed. Under sub-section (2) notwithstanding such repeal, cer- G 
tain things are saved. Under clause (a) of sub-section (2) the following are 
saved : 

(1) Rules, notifications, certificates isued or deemed to be issued 
under the Act of 1951. H 
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A (2) Orders passed or deemed to be passed under the Act of 1951. 

B 

. (3) Decisions made or deemed to be made under the Act of 1951. 

· ( 4) Proceedings or action taken or deemed to be taken under the 
Act of 1951. 

(5) Schemes settled or deemed to be settled under the Act of 1951 

and 

( 6) Things done by: 

C (a) the Government; 

(b) the Commissioner;" 

( c) the Joint Commissioner; 

D (d) the Deputy Commissioner; 

( e) the Assistant Commissioner; and 

(f) the Area Committee or deemed to be done by these authorities 
E under the Act of 1951. These are all now deemed to be done under the 

Act of 1959 and these are deemed to have been done by the appropriate 
authority under the Act of 1959. Thus all these actions under the Act of 
1951 are saved by virtue of Section 118(2)(a). Thus, schemes settled or 

deemed to be settled under the Act of 1951 are expressly saved. In this 
F context if one looks at Section 64(5)(1) which deals with the power of the 

Joint Commissioner or the Deputy Commissioner to modify or cancel 
schemes in force, the Joint Commissioner or the Deputy Commissioner has 

been given the power to modify or cancel the following Schemes : 

(1) a scheme settled under section 64(1) (the Act of 1959); 

G 
(2) a scheme settled or modified by the Board under the Act of 1927; 

(3) a scheme deemed to be settled under the Act of 1927; 

(4) a scheme settled or modified by the .Joint Commissioner, Deputy 
H Commissioner or Commissioner under the Act of 1959; 

• j 
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(5) a scheme settled or modified by the Court in a suit under Section A 
70(1) or in appeal under Section 70(2) of the Act of 1959; .and 

( 6) a scheme deemed to be settled or modified by the Court under 
Section 118(2)(a). 

Therefore, under Section 64(5) apart from the schemes framed under the 
current Act of 1959, the scheme settled by the Board as well as by the 
Court under the Act of 1927 or deemed to bt; so settled are covered by 
Section 64(5)(a). Similarly, schemes which are settled or deemed to be 
settled under the Act of 1951 are covered by the last part of Section 64(5). 
The reference in the last part of Section 64(5)(a) to Section 118(2)(a) is 
for the purpose of includ,ing in, Section 64(5)(a) all those schemes settled 
or deemed to be settled under the Act of 1951 and saved by Section 
118(2)(a). In Section 64(5)(a) the words 'by the Court' have a reference to 
schemes which were settled or deemed to be settled or modified by the 
Court under the Act of 1951. In respect of schemes deemed to be settled 

B 

c 

by the Court under the Act of 1951, the reference is clearly to the schemes D 
covered by Section 103( d) of the Act of 1951. All those schemes which 
were so settled or modified or deemed to be so settled or modified by the 
Court under Section l03(d) of the Act of 1951, are now covered and 
validated under Section 118(2)(a). These schemes so validated and con­
tinued under the Act of 1959 can also be modified under Section 64(5)(a) 

E of the Act of 1959. 

Therefore, under Section 64(5)(a), all schemes in force deemed to 
have been settled or modified by the Court under the Act of 1951 and 
covered by clause (a) of sub-section (2) of Section 118, are subject to 
modification or cancellation under the provisions of Section 64(5)(a). The 
decision of the Madras High Court in the Case of 0. Radhak1is/111ana and 
Another v. Manicam and Others (supra) does not give, in this context, a 
correct interpretation of law. The scheme in the present case can be 
modified under Section 64(5)(a) of the said Act of 1959. What is more, it 

F 

was expressly so held in the case of this very scheme by the Madras High 
Court in the case of R. 17wtha Desika 171athachwiar v. 171e Deputy Com- G 
missioner, Hindu Religious and C/1mitable Endowments (Administration) 
(supra). 

It is next contended that provisions of Section 64(5) are an attempt 
by the Legislature to nullify orders of the Court in the form of schemes 
framed by the Court under earlier legislations and, therefore, Section 64( 5) H 
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A must be considered as unconstitutional being an attempt to set aside or 
modify a decree of the Court. The High Court has rightly held that this is 
not a case of passing a legislation in order to nullify the interpretation of 
law given in the judgment of a Court of law. The schemes which were 
framed by the Courts under earlier legislation were schemes which were 
capable of modification or cancellation in accordance with law even under 

B the legislation under which such schemes were framed. While repealing the 
earlier legislation when new legislation came into force, the power to 
modify and cancel such schemes was expressly transferred under the new 
legislation to the authorities specified therein. Under the present legislation 
of 1959 the authority which has the power so to modify the scheme is the 

C Deputy Commissioner or Joint commissioner. We do not see any attempt 
to set aside any decree of the Court by legislation in the present case. 

The High Court has, therefore, rightly rejected this contention. In 
the premises the appeals are dismissed with costs. 

v.s.s. Appeals dismissed. 


