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Sick Industrial Companies (Special Provisions) Act, 1985Sections 15,
224 and 23—Disposal of assets—Right of a Sick Industrial Company and a
potentially sick company when can be exercised.

Sick Industrial Companies (Special Provisions) Act, 1985—Sections 15
and 23—Reference and report—Difference between,

Judiciary—Disparaging remarks against executive—Need for restraint.

The appellant is a company was incorporated with the object of
taking over and run certain private sugar mills which had been acquired
by the State of U.P. Sugar undertakings (Acquisition) Act, 1971. Certain
units thus acquired had been suffering from continuous losses. A decision
was taken to sell continwing loss making units. Eight such units were
marked for sale and an advertisement was published in newspapers on
20.3.1994 for outright sale of the said units.

The annual audited accounts of the appellant corporation for the
financial year 1989-90 ending on March 31, 1990 were adopted at the
annual general meeting held on 25,10.1993, The said accounts revealed that
the net worth of the corporation had been eroded by more than 50 per cent
which makes a company potentially sick industrial company and makes it
obligatory on the company to report such erosion to the Board of Industrial
and Financial Reconstruction under Section 23(1)(a)(i) of the Sick In-
dustrial Companies (Special Provisions) Act, 1985, The fact of erosion of
the net worth was reported by the company to the Board of Industrial and
Financial Reconstruction vide its letter dated May 7/11, 1994 but the said
letter was described by the company as reference under the provisions of
the Act. Enclose with the letter dated May 7/11, 1994 was an application
in ‘Form CC’ which is a form prescribed for a report under Section 23 of
Sick Industrial Companies (Special Provisions) Act, 1985 for a potentially
sick industrial company. The letter dated May 7/11, 1994 was construed as
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a report under Section 23 by the Board of Industrial and Financiai
Reconstruction.

The respondent filed a writ petition challenging the decision to sell
the sugar units and for guashing the advertisement for sale of the said
units on the ground that the appellant could not have alienated its assets
as it was a sick industrial company and proceedings were pending against
it hefore the Board of Industrial and Financial Reconstructien. The appel-
lant, in its counter affidavit, denied that the company was a sick industrial
company.

The High Court allowed the writ petition filed by the respondent. The
High Court also directed the Registrar of the High Court to file complaint
against the deponent of the counter affidavit as well as the Secretary of the
appellant Corporation and the Beard of Directors for violation of
provisions of Chapter XI of the IPC by making false and misleading
statements in the counter affidavit. The High court further disparagingly
referred to the attitude of the Civil servants in running the industrial
undertakings in the public sector.

Hence the present appeal.
Allowing the appeal, this Court

HELD : 1.1. The Sick Industrial Companies (Special Provisions) Act,
1985 makes a distinction between the role assigned to the Board of In-

" dustrial and Financial Reconstruction in relation to a sick industrial

company, provisions for which are contained in Sections 15 to 22A in
Chapter III, and in respect of a potentially sick industrial company for
which provisions are contained in Sections 23, 23A and 23B in Chapter IV.
In respect of potentially sick industrial company the Board has been
assigned a more limited role of requiring such company to furnish periodic
information as to the steps taken by the company to make its net worth
exceed its accumuylated losses, [1014-B-E]

12. Under the Sick Indusirial Companies (Special provisions) Act
1985 the only restriction on the right of an industrial company to dispose
of its asset is that contained in Section 22A whereby the Board of In-
dustrial and Financial Reconstruction has been empowered to pass an
order directing a sick industrial company not to dispose of, except with
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the consent of the Board, any of its assets. There is no provision similar
to Section 22A in chapter IV of the Act whereby the Board may direct a
potentially sick industrial company not to dispose of its assets. Such a
power conferred under Section 22A is restricted to a sick industrial
company only. [1025-E, 1014-G}

1.3. Except when the Board of Industrial and Financial Reconstruc-
tion passes an express order in accordance with the provisions of Section
22A of the Sick Industrial Companies (Special provisions) Act, 1985, it is
not possible to infer a limitation from the provisions of the Act on the right
of a sick industrial company or a potentially sick industrial company to
dispose of its assets. In so far as a potentially sick industrial company is
concerned, there appears to be no reason why such a company, in order
to revive itself, should not be able to dispose of its assets. {1028-A-B]

2.1, The letter dated May 7/11, 1994 and the annexed application in
‘Form CC’ which was sent by the appellant to the Board of Industrial and
Financial Reconstruction clearly indicates that it is not a reference under
Section 15 of the Sick Industrial Companies (Special Provisions) Act, 1985
but it is a report under Section 23 of the Act because in the said letter it
is clearly mentioned that as per the annual accounts for the financial year
ended on March 31, 1990 net worth of the company has eroded by more
than 50%. Form CC’ in which the application was made has been
prescribed under Regulation 36 for a report under Section 23 of the Act.
Therefore, the letter dated May 7/11, 1994 sent by the appellant to the
Board was not a reference under Section 15(1) of the Act but it was a report
under Section 23 of the Act, and the High Court was not right in proceed-
ing on the basis that a reference had been made by the appellant under
Section 15(1} of the Act and the same was pending at the time of the
impugned sale. The provision in Section 22A cannot, therefore, be invoked
to impose a restriction on the power of the appellant to dispose of a part
of its assets after it had sent tke letter dated May 7/11, 1994 by way of a
report under Section 23 of the Sick Industrial Companies (Special
Provisions) Act. [1024-G, H, 1025-A-B]

2.2. The proviso to Section 15(1) of the Sick Industrial Companies
(Special Provisions) Act 1985 can have no bearing on the validity of the
impugned decision for sale. The making of a reference under Section 15
does not ipso fucto attract the restrictions on the right of a sick industrial
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company to dispose of its assets. Such a restriction has to be imposed by
the Board of Industrial and Financial Reconstruction by a specific order
passed ynder Section 22A of the Act and such an order can be passed only
after the Board has considered the matter in accordance with the
provisions of Sections 16 and 17 of the Act and passed an order for
framing a scheme under Section 18 of the Act. [1026-H, 1027-A]

3.1. The statement in the counter affidavit that the corporation has
not been declared a sick indystrial company cannot be held to be false or
misleading statement. The letter dated May 7/11, 1994 was not a reference
to the Board of Industrial and Financial Reconstruction under Section
15(1) of the Sick Industrial Companies (Special Provisions) Act. In the
letter dated May 7/11, 1994 sent by the appellant it was stated that as per
the annual accounts for the financial year ended on March 31, 1990 the net
worth of the appellant corporation had eroded by more than 50 per cent,
meaning thereby that the corporation had become a potentially sick in-
dustrial company governed by Section 23 of the Act. [1030-F, C, B]

3.2. It was never the case of the appellant corporation that erosion of
peak net worth being more than 50 per cent was considered at meeting held
on October 25, 1993. According to the Corporation the duly audited ac-
counts of the corporation for the year ending on March 31, 1990 had been
approved at the annual general meeting held on October 25, 1993. Section
23 postulates two general meetings, viz, (i) a meeting in which the audited -
accounts of the company have been approved; and (ii) the meeting in which
the matter of erosion of 50 per cent or more of its peak net worth is
considered. The High Court was in error in assuming that no such meeting
dated October 25, 1993 was held. [1032-B, G-B]

3.3. All that was indicated in reply in paragraph 47 of the counter
affidavit of the appellant before the High Court was that there was no
impediment in the way of the appellant Corporation in selling the sugar
units under the provistons of the Sick Industrial Companies (Special
Provisions) Act. The High Court has wrongly assumed that in the aver-
ments contained in paragraph 47 of the counter affidavit the appellant was

" seeking to put the blame on the Board for delaying the proceedings.

[1034-E]

3.4. No case is made out for prosecution of the person who had sworn
the counter affidavit filed on behalf of the appellant in the writ petition
before the High Court or the company Secretary of the Appellant Corpora-
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tion or the Board of Directors. [1034-F]

4. Civil service has an important role in the administration of the
State. Civil servants are entrusted with the task of implementation of the
State Policies. They have been discharging their responsibilities to the best
of their judgment and abilities. On a number of occasions in the past,
disapproval has been expressed for the use of strong and carping language
by judge while criticising the conduct of parties or their witnesses before
it. The Judges must act with sobriety, moderation and must have humility
to recognise that they are not infallible. In order to command respect there
must be respect by the judiciary to those who come before the court as well
as other co-ordinate branches of the State, the executive and the legisla-
ture. [1036-D-F]

State of M.P. & Ors. v. Nandlal Jaiswal & Ors., [1986] 4 SCC 566 and
AM. Mathur v. Pramod Kumar Gupta & Ors., [1990] 2 SCC 533, relied on.

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 817 of
1995.

From the Judgment and Order dated 9.12.94 of the Allahabad High
Court in CM.W.P.No. 27998 of 1994.

Dushyant Dave, Ms. Niti Dikeshit and Pradeep Misra for the Appel-
lant. ‘

Gobinda Mukhoty, Kapil Sibbal, Ashok Desai, S.K. Verma,
Chandrashekhar, Manoj Prasad, Manish Choudhayr, R.B. Misra, Nalin
Tripathi for the Respondents.

Ms. Shashi Kiran and M.M. Kashyap for the Intervenor.
The Judgment of the Court was delivered by

8.C. AGRAWAL, J. This appeal, by special leave, is directed against
the judgment of the Allahabad High Court dated December 9, 1994 in Civil
Miscellaneous Writ Petition No. 27998 of 1994 filed by respondents Nos.
1, 2 and 3 whereby it has been held that the U.P. State Sugar Corporation
Ltd., appeliant hercin, (hereinafter referred to as ‘the Cbrporation’) was
not entitled to alienate its assets in view of the pendency of the proceedings
before the Board of Industrial and Financial Reconstruction (hereinafter
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referred to as ‘the Board’) under the provisions of the Sick Industrial
Companies (Special Provisions) Act, 1985 (hereinafter referred to as ‘the
Act).

The Corporation is a company registered under the Companies Act,
1956. The State of U.P. holds 99.9% shares in the Corporation. The
Corporation was incorporated with the object of taking over and running
the private sugar mills which had been acquired by the State of U.P. under
the U.P. Sugar Undertakings (Acquisition) Act, 1971. 29 such sugar mills
had been acquired and the Corporation has established 6 more units and
at present it is holding 35 sugar units spread over the State of U.P. The 29
sugar mills which had been acquired were old units and some of them were
established nearly forty years prior to their acquisition in 1971. Their plant
and machinery were obsolete and the units functioned at a very low
capacity. Their operations were highly unprofitable and consequently the
Corporation has been suffering continuing losses. In August 1992, the
Government of U.P. took a policy decision to privatise some of the units
of the Corporation and a Privatisation Committee comprising senior offi-
cials of the State Government after examining the matter came to the
conclusion that the sale of continuing losses making units was absolutely
necessary. The Board of Directors of the Corporation considered the
matter and on February 27, 1993 they resolved that 8 of the units at Meerut,
Bareilly, Barabanki, Burhwal, Nawabganj, Munderwa, Baitalpur and
Ghughli be initially privatised. The said proposal for sale of units was

_ accepted by the State Government and the said decision was communi-

cated to the Corporation on September 4, 1993. The State Government
also formed a Committee to recommend the procedure to be followed for
such sale. The said Committee submitted its report on October 19, 1993
wherein the details of sale procedure to be followed was set out. This
report was again considered by the Privatisation Committee on December
31, 1993 which broadly accepted the same and it was decided to set up a
Committee to obtain proposals for privatisation, to negotiate with potential
buyers and take appropriate action. The said Committee decided to get
appropriate evaluation of each of the units proposed to be sold from
independent valuers, namely, A.F. Ferguson & Company and $.R. Batliboi
& Company. Thereafter, on March 20, 1994 an advertisement was publish-
ed in leading newspapers in the country inviting tenders for outright sale
of the said 8 sugar mills. In response to the said advertisement 41 offers
were received but only 38 conformed to the requirements. The Committee
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presided over by the Principal Secretary, Sugar and Cane Department,
after considering the said offers, submitted its report to the Government
of U.P. on July 14, 1994. The said report was considered by the Privatisa-
tion Committee on July 19, 1994 and later by the State Government. Based
on the recommendations of the Privatisation Committee the State Govern-
ment issued directions to the Corporation on July 27, 1994 which were
considered by the Board of Directors of the Corporation on July 28, 1994
and the said decision of the Board of Directors was approved at the annual
general meeting of the Corporation held on July 28, 1994. On August 24/25,
1994 the Writ Petition giving rise to the present appeal was filed in the
High Court by respondents Nos. 1, 2 and 3 (hereinafter referred to as ‘the
petitioners’). In the said writ petition the petitioners assailed the decision
for the sale of the 8 sugar mills and prayed for issuance of a writ, order
or direction in the nature of certiorari to quash the sale notice as published
in the newspapers dated March 25, 1994 and July 29, 1994 and all proceed-
ings undertaken in pursuance thercof and also prayed for a writ, order or
direction of a suitable nature restraining the Corporation as well as respon-
dents Nos. 4 and 3 from taking any action on the basis of the impugned
sale notice. The said Writ Petition has been allowed by the High Court by
the impugned judgment.

At this stage it would be convenient to take note of the relevant
provisions of the Act. As stated in the Preamble, the Act was enacted by
Parliament to make, in the public interest, special provisions with a view
to securing the timely detection of sick and potentially sick companies
owning industrial undertakings, the speedy determination by a Board of
experts of the preventive, ameliorative, remedial and other measures which
need to be taken with respect to such companies and the expeditious
enforcement of the measures so determined and for matters connected
therewith or incidental thereto. The Act was amended by Act No. 57 of
1991 and, more recently, by Act no. 12 of 1994 with effect from February
1, 1994. In the Act, as originally enacted, a Government company, as
defined in Section 617 of the Companies Act, was expressly excluded from
the ambit of the Act inasmuch as the expression ‘Company’ under Section
3(d) of the Act was defined to mean "a company as defined in Section 3
of the Companies Act, 1956 (1 of 1956) but does not include a Government
company as defined in Section 617 of that Act." By Section 2 of Act No.
570f 1991 the words "but does not include a Government company as
defined in Section 617 of that Act" have been omitted from the said
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provision, As a result, a Government company has also been brought within
the ambit of the Act. In Section 4 of the Act provision has been made for
the establishment of the Board.

Chapter III (Sections 15 to 22A) deals with references, inquiries and
schemes in respect of a sick industrial company. Section 15 provides that
where an industrial company has become a sick industrial company a
reference shall be made to the Board for the determination of measures
which shall be adopted with respect to the c;;)mpany. Under sub-section (1)
of Section 15 such reference is required lto be made by the Board of
Directors of the company within sixty days from the date of finalisation of
the duly audited accounts of the company for the financial year at the end
of which the company has become a sick industrial company. Sub- section
(2) of Section 15 enables a reference to be made by the Central Govern-
ment or the Reserve Bank or a State Government or a public financial
institution or a State level institution or a scheduled bank. Section 16
empowers the Board to make such inquiry as it may deem fit for determin-
ing whether an industrial company has become a sick industrial company
upon receipt of a reference with respect to such company under Section _
15 or upon information received with respect to such company or upon its
own knowledge as to the financial condition of the company. Section 17
prescribes that if after rhaking an inguiry under Section 16 the Board, it is
satisfied that a company has become a sick industrial company, the Board
shall decide by an order in writing whether it is practicable for the company
to make its net worth exceed the accumulated losses within a reasonable”
time and in that event the Board shall, by order in writing, give such time
to the company as it may deem fit to make its net worth exceed the
accumulated losses. If the Board decides that it is not practicable for a sick
industrial company to make its net worth exceed the accumulated losses
within a reasonable time and that it is necessary or expedient in the public
interest to adopt all or any of the measures specified in Section 18 in
relation to the said company it may, by order in writing, direct any operat-
ing agency specified in the order to prepare, having regard to such
guidelines as may be specified in the order, a scheme providing for such
measures in relation to such company. Section 18 makes provision for
preparation and sanction by the Board of a scheme with respect to a sick
industrial company providing for any one or more of the measures, namely,
financial reconstruction of the sick industrial company; the proper manage-
ment of the sick industrial company by change in, or take over of, manage-
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ment of the sick industrial company; the amalgamation of the sick industrial
company with any other company or of any other company with the sick
industrial company; the sale or lease of a part or whole of any industrial
undertaking of the sick industrial company; the rationalisation of
managerial personnel, supervisory staff and workmen in accordance with
law; such other preventive, ameliorative an remedial measures as may he
appropriate; and such incidental, consequential or supplemental measures
as may be necessary or expedient in connection with or for the purposes
of the measures referred to above. Section 19 makes provision for
rehabilitation by giving financial assistance if the scheme provides for
financial assistance by way of loans, advances or guarantees or reliefs or
concessions or sacrifices from the Central Government, a State Govern-
ment, any scheduled bank or other bank, a public financial institution or
State level institution or any institution or authority to the sick industrial
company. Section 20 provides that in cases where the Board, after making
an inquiry under Section 16 and after consideration of all the relevant facts
and circumstances, is of all opinion that the sick industrial company is not
likely to become viable in future and that it is just and equitable that the
company should be wound up, it may record and forward its opinion to
the concerned High Court. Under Sub-section (4) of Section 20 the Board
is empowered to cause to be sold the assets of the sick industrial company
in such manner as it may deem fit and forward the sale proceeds to the
High Court for orders for distribution in accordance with the provisions of
‘Section 529-A, and other provisions of the Companies Act, 1956. For the
proper discharge of its functions under the Act, Section 21 confers on the
Board the power with respect to matters specified in sub- sections (a) to
(d) relating to preparation of inventory of assets and liabilities and books
of account, list of shareholders, valuation report in respect of shares and
assets and an estimate of reserve price, lease rent or share exchange ratio.
Where in respect of an industrial company, an inquiry under Section 16 is
pending or any scheme referred to under Section 17 is under preparation
or consideration or a sanctioned scheme is under implementation or where
an appeal under Section 25 relating to an industrial company is pending,
by virtue of Section 22, notwithstanding anything contained in the Com-
panies Act, 1956, or any other law or the memorandum and articles of
association of the industrial company or any other mstrument having effect
under the said Act or other law, no proceedings for the winding up of the
industrial company or execution, distress or the like against any of the
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properties of the industrial company or for the appointment of a receiver
in respect thereof and no suit for the recovery of money or for the
enforcement of any security against the industrial company or of any
guarantee in respect of any loans or advance granted to the industrial
company shall lie or be proceeded with further, except with the consent of
the Board or, as the case may be, the Appellate Authority. Section 22A,
which was introduced by Act 12 of 1994, provides that the Board may, if
it is of opinion that any direction is necessary in the interest of the sick
industrial company or creditors or shareholders or in the public interest,
by order in wrikng direct the sick industrial company not to dispose of,
except with the consent of the Board, any of its assets (a} during the period
of preparation or consideration of the scheme under Section 18, and (b)
during the period beginning with the recording of opinion by the Board for
winding up of the company under sub-section (1) of Section 20 and upto
commencement of the proceedings relating to the winding up before the
concerned High Court.

Chapter IV (Sections 23 to 36) contains provisions relating to
proceedings in case of potentially sick industrial companies misfeasance
proceedings, appeals and other miscellaneous matters. Where the accumu-
lated losses of an industrial company as at the end of any financial year
have resulted in erosion of fifty per cent or more of its peak net worth
during the immediately preceding four financial years Section 23 requires
that the company shall within a period of sixty days from the date of
finalisation of the duly audited accounts of the company for the relevant
financial year repori the fact of such erosion to the Board and hold a
general meeting of the shareholders of the company for considering such
erosion. Section 23A, introduced by Act 12 of 1994, makes provision for
reporting the fact of such erosion to the Board by the Central Government
or the Reserve Bank or a State Government or a public financial institution
or a State level institution or a scheduled bank if it has sufficient reasons
to believe that the accummulated losses of any industrial company have
resulted in erosion of fifty per cent or more of its peak net worth during
the immediately preceding four financial years and the further steps to be
taken by the Board on receiving information or upon its own knowledge
about such erosion of the peak net worth. Under Section 23B the Board
on receipt of a report under Section 23 or Section 23A or upon information

E

or its own knowledge may call for any periodic information from the H
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company as to the steps taken by the company to make its net worth exceed
the accumulated losses and the company shall furnish such information.

From a perusal of the aforesaid provisions of the Act it would appear
that the Act makes a distinction between the role assigned to the Board in
relation to a sick industrial company, provisions for which are contained in
Sections 15 to 22A in Chapter III, and in respect of a potentially sick
industrial company for which provisions are contained in Sections 23, 23A
and 23B in Chapter IV. In respect of a sick industrial company the Board
has been assigned a more active role in the sense that on receipt of a
reference under Section 15 or upon information received with respect to
such a company or upon its own knowledge about the condition of the
company, the Board is required to make such inquiry as it may deem fit
for determining whether an industrial company has become a sick in-
dustrial company and under Sections 16 and 17 the Board makes suitable
order after completion of the inquiry and a scheme may be prepared and
sanctioned in relation to a sick industrial company under Section 18. There
is provision for rehabilitation by way of financial assistance in Section 19
and express provision has been made in Section 22A empowering the
Board to direct a sick industrial company not to dispose of any of its assets
except with the consent of the Board during the period mentioned therein.
In respect of a potentially sick industrial company the Board has been
assigned a more limited role of requiring such a company to furnish
periodic information as to the steps taken by the company to make its net
worth exceed its accummulated losses. The Board can also require an
operating agency to inquire into and make a report with respect to the
matters specified in the order and on the basis of such report the Board
may form its opinion that the company is not likely to become viable in
future and that it is just and equitable that it should be wound up. There
is no provision similar to Section 22A whereby the Board may direct a
potentially sick industrial company not to dispose its assets. Such a power
conferred under Section 22A is restricted to a sick industrial company only.

Having given a broad outline of the relevant provisions of the Act we
would refer to some of the provisions which require closer examination.
The expression "sick industrial company" is defined in Section 3(o) as
under :-

"3(o) ‘sick industrial company’ means an industrial company (being

-¥
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a company registered for not less than five years) which has at the
end of any financial year accummulated losses equal to or exceed-
ing its entire net worth.

Explanation.— For the removal of doubts, it is hereby declared that
an industrial company existing immediately before the commence-
ment of the Sick Industrial Companies (Special Provisions)
Amendment Act, 1993, registered for not less than five years and
having at the end of any financial year accummulated losses equal
to or exceeding its entire net worth, shall be deemed to be a sick
industrial company.”

The expression "net worth" is defined in Section 3(ga} in the follow-
ing terms :-

"3(ga) ‘net worth’ means the sum total of the paid-up capital and
free reserves.

Explanation.— For the purpose of this clause, ‘free reserves’ means
all reserves credited out of the profits and share premium account
but does not include reserves credited out of re-evaluation of
assets, write back of depreviation provisions and amalgamation."

The expression "date of finalisation of the duly audited accounts" is
defined in Section 3(da) in the following terms :-

"(da) ‘date of finalisation of the duly audited accounts’ means the
date on which the audited accounts of the company are adopted
at the annual general meeting of the company.”

Sections 15, 22A, 23, 23A and 23B provide as under:-
"Section 15. Reference to Board.—

(1) Where an industrial company has become a sick industrial
company, the Board of Directors of the company, shall, within sixty
days from the date of finalisation of the duly audited accounts of
the company for the financial year as at the end of which the
company has become a sick industrial company, make a reference
to the Board for determination of the measures which shall be
adopted with respect to the company :
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Provided that if the Board of Directors had sdfficient reasons
even before such finalisation to form the opinion that the company
had become a sick industrial company, the Board of Directors
shall, within sixty days after it has formed such opinion, make a
reference to the Board for the determination of the measures
which shall be adopted with respect to the company.

(2) Without prejudice to the provisions of sub-section (1), the
Central Government or the Reserve Bank or a State Government
or a public financial institution or a State level institution or a
scheduled bank may, if it has sufficient reasons to believe that any
industrial company has become, for the purposes of this Act, a
sick industrial company, make a reference in respect of such
company to the Board for determination of the measures which
may be adopted with respect to such company :

Provided that a reference shall not be made under this sub-sec-
tion in respect of any industrial company by-

(a) the Government of any State unless all or any of the
industrial undertaking belonging to such company are
situated in such State;

(b) a public financial institution or a State level institution or
a scheduled bank unless it has, by reason of any financial
assistance or obligation rendered by it, or undertaken by i,
with respect to, such company, an interest is such Company."

"Section 224. Direction not to dispose of assets.— The Board may,
if it is of opinion that any direction is necessary in the interest of
the sick industrial company or its creditors or shareholders or in
the public interest, by order in writing direct the sick industrial
company not to dispose of, except with the consent of the Board,
any of its assets-

(a) during the period of preparation or consideration of the
scheme under Section 18; and

(b) during the period beginning with the recording of opinion

by the Board for winding up of the company under sub-sec-
tion (1) of Section 20 and upto commencement of the

T
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proceedings rrelating to the winding up before the concerned
High Court."

- "Section 23. Loss of fifty per cent net worth by industrial companies.—

(1) If the accumulated losses of an industrial company, as at the
end of any financial year (hereinafter referred to as the relevant
financial year) have resulted in erosion of fifty per cent, or more
or of its peak net worth during the immediately preceding four
financial year,-

(a) the company shall, within a period of sixty days from the date
(hereinafter referred to as the relevant date) of finalisation
of the duly audited accounts of the company for the relevant
financial year—

(i) report the fact of such erosion to the Board; and

(i) hold a general meeting of the shareholders of the com-
pany for cons.idcring such erosion;

{b) The Board of directors shall, at least twenty-one days before
the date on which the meeting under sub-clause (ii) of clause
(a) is held, forward to every member of the company a report
as to such erosion and the causes for such erosion;

(¢) The company may, be ordinary resolution passed at the
meeting held under clause (a) remove a director (being a
director appointed by the members of the company) and fill
the vacancy created by such removal, so far as may be, in
accordance with the procedure provided in sub-sections (2)
to (6) of Section 284 of the Companies Act, 1956 (1 of 1956).

(2) A direcior removed under sub-section (1) shall not be entitled
to any compensation or damages for determination of his appoint-
ment as director or of any appointment terminating with that as
director.

(3) If defauit is made in complying with the provisions of this
sections, every director or other officer of the company who is in
default shall be punishable with imprisonment which shall not be
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less than six months but which may extend to two years and with
fine." '

"Section 23A. Proceedings on repor, Etc. of loss of fifty per cent net
worth.-

(1) Without prejudice to the provisions of clause (a) of sub-section
(1) of Section 23, the Central Government or the Reserve Bank
or a State Government or a public financial institution or a State
level institution or a scheduled bank may, if it has sufficient reasons
to believe that the accumulated losses or any industrial company
have resvlted in erosion of fifty per cent or more of its peak net
worth during the immediately preceding four fmancial years,
repott the fact of such erosion to the Board.

(2) If the Board has, upon information reccived or upon its own
knowledge, reason to believe that the accumulated losses of any
industrial company have result in erosion of fifty percent or more
its peak net worth during the immediately preceding four financial
years, it may call such information from that company as it may
deem fit,

(3) Where the Board is of the opinion that an industrial company
referred to in sub-section (1) is likely to make its net worth exceed
its accumulated losses within a reasonable time while meeting all
its financial obligations and that the company as a result thereof
is not likely to become viable in future, it may require by order an
operating agency to inquire into and make a report with respect
to such matters as may be specified in the order.

(4) After consideration of the report of the operating agency, the
Board may publish or cause to be published a notice in such daily
newspapers as the Board may consider necessary, for suggestions
or objections, if any, within such period as the Board may specify,
as to why the company should not be wound up.

(5) Where the Board, after consideration of the relevant facts and
circumstances and after giving an opportunity of being heard to
all concerned parties, is of the opinion that the industrial company
is not likely to make its net worth exceed the accumulated losses

v g
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with a reasonable time while meeting all its financial obligations
and that the company as a result thereof, is not likely to become
viable in future and that it is just and equitable that the company
should be wound up, the Board may record and forward its opinion
to the concerned High Court in relation to the company as if it
were a sick industrial company and the provisions of sub-sections
(2), (3) and (4) of Section 20 shall apply accordingly.”

"Section 23B. Power of Board to call for periodic information.- On
receipt of a report under sub-clause (i} of clause (a) of sub-section
(1) of Section 23 or under sub-section (1) of Section 23A or upon
information or its own knowledge under sub-section (2) of Section
23A, the Board may call for any periodic information from the
company as to the steps taken by the company to make its net
worth exceed the accumulated losses and the company shail furnish
such information.”

The annual audited accounts of the Corporation, for the financial
year 1989-90, ending on March 31, 1990 were adopted at the annual general
meeting held on October 25, 1993. The said accounts showed that the total
accummulated losses of the Corporation on March 31, 1990 exceeded the
net worth, i.e., total paid up capital and free reserves of the Corporation
on March 31, 1990. On May 7/11, 1994 a letter was addressed by the
Corporation to the Secretary of the Board which was as follows :-

"CS/SSC/780
7-5-1994/11

Sub : Reference as prescribed under Sick Industrial (Special
Provisions) Act, 1985.

Dear Sir,

Ours is a Government Company as per the provisions of Sec-
tion 617 of the Companies Act, 1956 whole of share capital of
which has been subscribed by the Government of U.P.

As per the Annual Accounts for the financial year ended on
31-3-1990 Net Worth of Company has been eroded by more than
50%. Under the amended Sick Industrial Companies (Special
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Provisions) Act, 1985, the Company is required to make a refer-
ence to BIFR. Accordingly, as resoived by our Board of Directors
at their 148th Meeting held on 30th April, 1994 we submit herewith
our application m form CC alongwith required Annexures Etc.

We will be pleased to submit any further information as may
be required by BIFR.

Kindly acknowledge receipt of this application.

Thanking you,
Yours sincerely,
sd/-
(P.UMA SHANKAR)
The Secretary

Board for Industrial & Financial Reconstruction,
Ansal Chamber II,

Bhikhaji Cama Place,

New Delhi - 110 006

Along with the said letter an application in ‘Form CC’, as prescribed
under Regulation 36, was also sent. In the said Form at serial No. 20 against
"Date of finalisation of duly andited accounts of the company for the
relevant financial year (i.¢. date of annual general meeting of the company)
thereat duly audited annual accounts of the company were approved for
the financial year at the end of which net worth declined to 50% or less of
peak worth during the immediately preceding five financial year" it was
stated "25th October, 1993". At serial No. 21 against "Date on which the
general meeting of shareholders of the company is proposed to be con-
vened for purpese of considering the erosion if not worth. Whether mini-

mum 21 days notice given after the annual general mceting”, it was stated
"will be called shortly."

On May 27, 1994 the following communication was sent from the
office of the Board to the Corporation :-

"Government of India
Ministry of Finance
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Board for Industrial and Financial Reconstruction

Javahar Vyapar Bhawan
Tolstoy Marg, New Delhi

BIFR/Sec.23/GC-32
To,

M/s. U.P. State Sugar Corpn. Ltd.,
5, Meera Bai Marg, Lucknow.

Subject ;- Report under Section 23 of the

Date 27.5.1994

Sick

Industrial Companies (Special Provisions)

Act, 1985.

Sir,

A

B

Please refer to your letter No. CS/SSC/780 dated 11.5.1994 D
forwarding Form-C for the year ended 31.3.89.

2. You are requested to furnish copies
with the minutes of the general meeting of
vened on 25.10.1993 to consider the erosion

of the notice together
the shareholders con-
in peak net worth, and

audited accounts for the last five financial years for further action.

Yours faithfully,

Sdy-
(P.D. TAHILIANI)

Section Officer (B.C.)

. The following reply was sent by the Corporation to the said com-

munication on Augnst 12/September 1, 1994 :-
"CS/SSC/2521

Shri P.D. Tahiliani
-Section Officer (B.C.),
Government of India,

12.8.1994
01.9.1994

E

F
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Ministry of Finance,

Department of Economic Affairs,

Board for Industrial and Financial Reconstruction,
Jawahar Vyapar Bhawan,

Tolstoy Marg, New Delhi - 110 001.

Subjcct :- Report under Section 23 of the Sick Industrial
Companies {Special Provisions) Act, 1985,

Sir,
Please refer to your letter No. BIFR/SEC.23/GC-32 dated
27.5.1994 as the above subject.

As desired copy of notice together with the minutes of the
General Meeting of the Shareholders convened on 28th July, 1994
for considering the erosion of peak net worth and audited accounts
for the last five financial years are enclosed.

Your faithfully,

Sd/-
(PREM NARAIN)
Managing Director”

It appears that there was some confusion in the minds of the

petittoners with regard to the nature of the communication that was sent
by the Corporation to the Board on May 7/11, 1994, The said confusion
appears to have been caused by the use of the word ‘reference’ in the said
letter. The petitioners, in the writ petition, have construed the said letter
as a reference made under Section 15(1) of the Act as is evident from
paragraphs 34 and 35 of the writ petition which read as follows :-

"34. That however, despitc this Mandatory duty cast upon the
Board of Directors of the company under Section 15(1) of the 1985
Act, no such reference was made by the respondents Corporation
to the Board for Industrial and Financial Reconstruction within
the period envisaged under Section 15 of the 1985 Act. Such a
reference has been made only with great delay by a letter of the
Managing Director of the respondent Corporation dated 7/11 May,
1994 addressed to the Secretary, Board for Industrial and Financial

)
e
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Reconstruction, New Delhi. A true copy of which letter is being
enclosed herewith and marked as Annexure 15 to this writ peti-
tion."

"35. That the aforesaid reference made by the letter dated 7/11
May, 1994 has been received by the board for Industrial and
Financial Reconstruction and the enquiry proceedings into the
working of the sick industrial company as envisaged under Section
16 of the 1985 Act is pending at the level of the Board. Reference
may be made to the explanation added to Section 16(3) by means
of Act No. 12 of 1994 which provides that an enquiry shall be
deemed to have commenced under Section 16 with effect from the
receipt by Board of any reference information. For convenience
Section 16 of the 1986 Act as it existed prior to its amendment by
Act No. 12 of 1994 is quoted below :-

A true copy of the Sick Industrial Companies (Special Provision)
Amendment Act, 1993 (Act 12 of 1994) is being enclosed here with
and marked as Annexure-16 to this writ petition.”

It was not the case of the petitioners that apart from the letter dated
May 7/11, 1994 there was any communication from the Corporation to the
Board whereby a reference was made to the Board uader Section 15(1) of
the Act.

The Corporation did not make any effort to remove this confusion
in the counter affidavit filed on their behalf before the High Court. In
paragraphs 41 and 42 of the said counter affidavit the following reply was
given to paragraphs 34 and 35 of the Writ Petition :-

"41. That the contents of paragraph No. 34 of the writ petition
being a matter of record need no reply. It is wrong to say that any
delay as alleged has been caused . The Corporation acted in
accordance with law and with due deligence.”

"42. That the contents of paragraph No. 35 of the writ petition
being a matter of record need no reply.”

The matter was made worse by the Corporation in paragraph 47 of
the said counter affidavit wherein it was stated :-
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"47. That the contents of paragraph No. 41 of thé writ petition are
also false and are denied. Even on the allegation made by the
petitioners, the reference was made on 7th/11th May, 1994 to the
Secretary of the Board under Act, 1985, but the Board has neither
formed any opinion as contemplated under the provision to Section
15(1) of the Act nor has done any thing upto now even though
more than three months have expired and the crushing season is
coming. It is further stated due to the pendency of such an
application before the Board does not bar the respondents to
proceed to sell unit by inviting tenders ete.”

This would give an impression that the Corporation was also
proceeding on the basis that the reference was made under Section 15
although the Board in its letter dated May 27, 1994 under the subject
‘Report under Section 23 of the Sick Industrial Companies (Special
Provisions) Act, 1985 has rightly construed it as a report under Section 23
of the Act. The High Court has, however, gone by the averments contained
in the writ petition and the counter affidavit filed on behalf of the Corpora-
tion and has proceeded on the basis that the communication dated May
7/11, 1994 from the Corporation to the Board was a reference under
Section 15 of the Act and has considered the matter on that basis. The
High Court has also placed reliance on the report of the auditors, Ms.
Ram Lal & Company, dated July 12, 1994 in respect of the annual accounts
for the financial year 1991-92 wherein it is stated :-

"According the information and explanations given to us, the
Corporation is a sick industrial company within the meaning of
clause (o) of sub-section (1) of Section 3 of the Sick Industrial
Companies (Special Provisions) Act, 1985 and a reference has
been made to the Board for Industrial and Financial Reconstruc-
tion under Section 15 of the Act."

The High Court did not attach any importance to the assertion in the
counter affidavit filed on behalf of the Corporation that it has not been
declared a sick industrial undertaking. The High Court also did not propet-
Iy scrutinise the contents of the letter dated May 7/11, 1994 and the
annexed application in ‘Form CC’ which was sent by the Corporation to
the Board which clearly indicates that it is not a reference under Section
15 of the Act but it is a report under Section 23 of the Act because in the
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said letter it is clearly mentioned that as per the annual accounts for the
financial year ended on March 31, 1990 net worth of the company has been
eroded by more than 50%. ‘Form CC’ in which the application was made
has been prescribed under Regulation 36 for a report under Section 23 of
the Act. Serial No. 19 of the said Form which refers to ‘Reasons for
potential sickness’ and serial nos. 20 and 21 refer to matters which pertain
a potentially sick industrial company governed by Section 23 of the Act.

It must, therefore, be held that the letter dated May 7/11, 1994 sent
by the Corporation to the Board was not a reference under Section 15(1)
of the Act but it was a report under Section 23 of the Act and the High
Court was not right in proceeding on the basis that a reference had been
made by the Corporation under Section 15(1} of the Act and the same was
pending at the time of the impugned sale. Once it is held that there was
no reference under Section 15(1) of the Act then the only question which
requires to be considered is whether after a report has been made to the
Board by a potentially sick industrial company under Section 23 of the Act
the company is prohibited from disposing of its assets. We have been
unable to find any provision in the Act which imposes such a restriction.
Under the Act the only restriction on the right on an industrial company
to dispose of its assets is that contained in Section 22A whereby the Board
has been empowered to pass an order directing a sick industrial company
not to dispose of, except with the consent of the Board, any of its assets.
Apart from the fact that this power is restricted in its application to a sick
industrial company dealt with under Chapter III of the Act and does not
apply to a potentially sick industrial company dealt with under Chapter IV,
even in respect of a sick industrial company this power to impose such a
restriction is available only during the period of preparation or considera-
tion of the scheme under Section 18 and during the period beginning with
the recording of opinion by the Board for winding up of the company under
sub-section (1) of Section 20 and upto commencement of the proceedings
relating to the winding up before the concerned High Court. The said
provision in Section 22A cannot, therefore, be invoked to impose a restric-
tion on the power of the Corporation to dispose of a part of its assets after
it had sent the letter dated May 7/11, 1994 by way of a report under Section
23 of the Act.

At this stage we may deal with the contention urged by Shri Gobinda
Mukhoty, the learned senior counsel appearing for the petitioners. Placing
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reliance on the proviso to sub-section (1) of Section 15 Shri Mukhoty has
urged that having regard to the financial condition of the Corporation, as
disclosed in the audited accounts for the subsequent years, it had become
a sick industrial undertaking on March 31, 1992, as per the accounts for
the financial year 1991-92 because the accumulated losses had exceeded
the entire net worth and, therefore, it was obligatory on the part of the
Board of Directors of the Corporation to make a reference to the Board
under Section 15 of the Act. In this regard it has been pointed out by the
learned counsel for the Corporation that auditing of the accounts for the
financial year 1991-92 was completed as per the report of the auditors
dated July 12, 1994 and the said audited accounts were cleared by the
Comptroller and Auditor General of India on December 23, 1994 but the
said audited accounts have not yet been approved at annual general
meeting of the Corporation.

Under Section 15(1} of the Act the reference is required to be made
to the Board after the finalisation of the duly audited accounts of the
company for the financial year at the end of which the company has
become a sick industrial company. The proviso to Section 15(1) requires
such a reference to be made even before the finalisation of the duly audited
accounts if the Board of Directors have sufficient reasons to form the
opinion that the company had become a sick industrial company. The
expression ‘date of finalisation of the duly audited accounts’ has been
defined in Section 3(da) to mean the date on which audited accounts of
the company are adopted at the annual general meeting of the company.
The submission of Shri Mukhoty is that in the present case the Board of
Directors had sufficient reasons to form the opinion that the Corporation
had become a sick industrial company on the basis of the audited accounts
for the year 1991-92. This could be only after the audited accounts for year
1991-92 were placed before the Board of Directors of the Corporation.
Since the audit of the accounts was completed by the auditors, as per their
report, on July 12, 1994, the audited accounts could be placed for con-
sideration before the Board of Directors only after July 12, 1994 and only
thereafter the Board of Directors could be required to make a reference
to the Board within sixty days of such consideration. There is, however,
nothing on record to show whether the audited accounts for the year
1991-92 were placed before the Board of Directors of the Corporation
before the impugned decision for sale. Moreover, the making of a reference
under Section 15 does not ipso facto attract the restriction on the right of
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a sick industrial company; to dispose of its assets. Such a restriction has to
be imposed by the Board by a specific order passed under Section 22A of
the Act and such an order can be passed only after the Board has
considered the matter in accordance with the provisions of Sections 16 and
17 of the Act and passed an order for framing a scheme under Section 18
of the Act. That stage never reached in this case. In these circumstances
the proviso to Section 15(1) can have no bearing on the validity of the
impugned decision for sale. '

According to the learned Judges of the High Court the limitation on
the right of a sick industrial company or a potentially sick industrial
company to dispose of its asserts flows from the pendency of the proceed-
ings under Sections 16 and 17 of the Act and they have not placed reliance
on Section 22A for such limitation. They have observed :-

"During the pendency of proceedings either under Section 16 or
consideration of any scheme under Section 17, in the examination
of the sickness of a sick industrial company, or, for the matter, a
potentially sick industrial company within the meaning of Chapter
IV, alienation of assets is not envisaged under the Act of 1985.
Equity prohibits it."

"This is a rule of common sense and prudence that the substratum
or the equity base of a company must not be reduced while a
special statutory authority (the Board) examines the matter of
industrial sickness. It is only this examination which permits the
Board to come to a conclusion after having gone through the
experience which is presented under the Act to either make
arrangements for the rehabilitation of 4 company or to recommend
winding up of a company, when the circumstances are such that
the erosion of its assets is of no avail, implying thereby that the
sickness is terminal and its death is imminent. The power of the
Board to revive a company cannot be interfered with by alienation
of its assets as that would tantamount to wviolation of the law, ie.,
the Act of 1985."

We find it difficult to subscribe to this view. It runs counter to the
express terms of Section 22A of the Act which confers a limited power on
the Board to pass an order prohibiting a sick industrial company from
disposing of its assets only during the period specified in clauses (a) and
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A (b). Except when the Board passes an express order i accordance with
the provisions of Section 224, it is not possible to infer a limitation from
the provisions of the Act on the right of a sick industrial company or a
potentially sick industrial company to dispose of its assets. In so far as a
potentially sick industrial company is concerned, there appears to be no
reason why such a company, in order to revive itself, should not be able to
dispose of its assets. The High Court, in our opinion, Was in error in
holding that the Corporation was not competent to sell the 8 sugar mills
which it was proposing to sell in view of the provisions contained in the
Act. The judgment of the High Court cannot, therefore, be upheld and the
appeal must be allowed.

But this does not conclude the matter. The High Court has com-
mented adversely against the conduct of the Corporation and its officers
and has also directed the Registrar of the High Court to file a complaint
against the deponent of the counter affidavit filed on behalf of the Cor-

D poration as well as the Secretary of the Corporation and the Board of
Directors of the Corporation for violation of the provisions of Chapter XI
of the Indian Penal Code for giving false evidence. The learned counsel for
the Corporation have assailed the said directions and it is necessary to deal
with the said contention.

E The High Court has observed that in the counter affidavit filed on
behalf of the Corporation in the Writ Petition before the High Court
certain false statements have been made and relevant records were sup-
pressed from the Court. The High Court has also observed that the person
who had sworn the said counter affidavit on oath and the Board of

| Directors of the Corporation who abetted in arranging such a defence shall

be deemed to have intentionally given false evidence at the stage of judicial
proceedings. The High Court has, therefore, directed the Registrar of the

High Court to draw out complaint to be filed before the Chief Judicial

Magistrate, Allahabad on the violation of the provisions of Chapter X1 (of

False Evidence and Offences against Public Justice) of the Indian Penal

Code and that the complaint shall name the deponent of the counter

affidavit filed on behalf of the Corporation, its company secretary and the

Board of Directors of the Corporation not excluding those referred to in

minutes of the ordinary meeting of members held at Ganna Kisan

Sansthan, Dalt Bagh, Lucknow on Thursday, July 28, 1994. The reasons

H underlying the giving of these directions by the High Court are :
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(1) Even though the Corporation has acknowledged, in its letter
dated May 7/11, 1994, to the Board that it has been sick for the
last four years but in the affidavit before the High Court the
Corporation says that it has not been declared a sick industrial

company.

(it) Even though it was required by letter dated May 27, 1994 from
the Board to send a copy of the Resolution dated October 25, 1993
the Corporation, instead of sending a copy of the said Resolution,
has sent a copy of the Resolution dated July 28, 1994 and the
Corporation has falsely made a statement of fact that there was a
general meeting on October 25, 1993 to consider the erosion of
peak net worth being more than 50 per cent. and

(ii1) In para 47 of the counter affidavit filed by the Corporation a
false plea has been raised before the High Court and the Corpora-
tion, deliberately with every intention to suppress material facts,
gave an impression as if the Board was delaying the proceedings
although it was the Corporation which had not provided thorough
and complete information to the Board within time and the said
false statement was deliberately made with an intention to
prejudice the Court that the fault lay with the Board and not with
the Corporation. The Corporation had manufactured a plea before
the High Court that the Board was delaying matters and it was left
with no choice but to sell its assets without the permission of the
Board.

We have carefully perused the judgment of the High Court in respect
of the matters referred to above. We find ourselves unable to agree with
the High Court that any mis-statement has been made in respect of the
matters aforementioned in the counter affidavit that was filed on behalf of
the Corporation before the High Court.

As regards the Corporation being a sick industrial company, we are
of the view that the Corporation was justified in taking the plea in the
counter affidavit that it had not been declared a sick industrial company
under the Act. The said statement in the counter affidavit is in consonance
with the definition of the expression ‘sick industrial company' contained in
Section 3{0) of the Act which contemplates that in order that an industrial
company 1s to be regarded as a sick industrial company if its accammulated
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losses at the end of any financial year are equal to or exceed its entire net
worth. The High Court appears to have lost sight of the distinction between
a sick industrial company and a potentially sick industrial company whose
accummulated losses, as at the end of any financial year, have resulted in
erosion of 50 per cent, or more of its peak net worth. In the letter dated
May 7/11, 1994 sent by the Corperation to the Board it was stated that as
per the annual accounts for the financial year ended on March 31, 1990
the net worth of the Corporation had been eroded by more than 50 per
cent, meaning thereby that the Corporation had become a potentially sick
industrial company governed by Section 23 of the Act. The said letter
cannot be construed as an acknowledgment that the Corporation was a sick
industrial company since 1990. To a certain extent the Corporation can be
held responsible for creating some confusion in this regard becaunse the
letter dated May 7/11, 1994 from the Corporation to the Board bears the
heading ‘Reference as prescribed under Sick Industrial Companies (Spe-
cial Provisions) Act, 1985 and after stating ‘as per the Annual Accounts
for the financial year ended on March 31, 1990 net worth of the company
had been eroded by more than 50 per ceat’ the said letter states "under
the amended Sick Industrial Companies (Spectal Provisions) Act, 1985, the
Company is required to make a reference to BIFR." The use of the word
‘reference’ in the said letter was not correct because the application which
was sent in ‘Form CC’ alongwith the letter was in relation to proceedings
under Section 23 of the Act which deals with a potentially sick industrial
company and not with a sick industrial company. This letter was, therefore,
not a reference to the Board under Section 15(1) of the Act. In the writ
petition the petitioners have wrongly assumed the said letter dated May
7/11, 1994 as a reference under Section 15 of the Act. In the counter
affidavit filed on behalf of the Corporation, without pointing out the error
in the averments contained in the writ petition, all that was stated was that
the Corporation had not been declared as a sick industrial company. This
was not wrong, The auditors, in their andit report dated July 12, 1994 in
respect of annual accounts of the Corporation for the period ending on
March 31, 1992, have also erroncously stated :

"According the information and explanations given to us, the
Corporation is a sick industrial company within the meaning of
clause (o) of sub-clause (1) of Section 3 of the Sick Industrial
Companies (Special Provisions) Act, 1985 and a reference has
been made to the board of Industrial and Financial Reconstruction
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The said audit report has not yet been placed before the annual
general meeting of the Corporation. But on the basis of the said audit
report the High Court Has erroneously assumed that the Corporation has
been declared as a sick industrial company. The statement in the counter
affidavit that the Corporation has not been declared a sick industrial
company cannot be held to be a false or misicading statement.

As regards the Resolution dated october 25, 1993 the application
which was sent alongwith the letter dated May 7/11, 1994 to the Board
contains the following statements :-

*20. Date of finalisation of duly, audited
accounts of the company for the relevant
financial year (i.e. date of annual general
mecting of the company) thercat duly
audited accounts of the company were
approved for the financial year at the end
of which net worth declined to 50 per cent
or less of peak net worth during the
immediately proceeding five financial
years.

25th Qctober, 1993,

21. Date on which the general meeting of
the sharcholders of the company is
proposed to be convened for purpose of
considering the erosion of net worth.
Whether minimum 21 days notice given
after the annual general meeting,”

will be called shortly

The said statements indicate that the duly audited annual accounts
of the company for the financial year ending on March 31, 1990 were
approved at the annual general meeting of the Corporation held on Oc-
tober 25, 1993 and that the general meeting of the shareholders of the
Corporation will be called shortly for the purpose of considering the
erosion of its net worth. Under the provisions of Section 23 of the Act, an
industrial company whose accummulated losses at the end of any financial
yecar have resulted in erosion of 50 per cent or more of its net peak worth
during immediately preceding four financial years is required to report the
fact of such erosion to the Board within a period of 60 days from the date

D
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of finalisation of the duly audited accounts of the company for the relevant
financial year and it is also required to hold a general meeting of the
shareholders for considering such erosion. In other words, Section 23
postulates two general meetings, viz, (i) a meeting in which the audited
accounts of the company have been approved; and (ii) the meeting in which
the matter of erosion of 50 per cent or more of its peak net worth is
considered. According to the statements made in the application sent to
the Board, the meeting held on October 25, 1993 was the annual general
meeting in which the duly audited accounts for the year ending on March
31, 1990 were approved and the other general meeting in which the erosion
was required to be considered had not been held till the fetter dated May
7711, 1994 was sent by the Corporation to the Board. It appears that in the
office of the Board it was mistakenly assumed that the matter of erosion
of the peak net worth had been considered in the general meeting held on
October 25, 1993 and in the communication dated May 27, 1994 sent by
the Board, the Corporation was asked to furnish copies of the notices
together with the minutes of the general meeting of the shareholders
convened on October 25, 1993 to consider the erosion of peak net worth.
In its reply dated August 12/September 1, 1994, the Corporation, without
explaining that the matter of erosion was not considered at the general
meeting held on October 25, 1993, sent a copy of notices together with the
minutes of the general meeting of the shareholders convened on July 28,
1994 for considering the erosion of peak net worth. On the basis of this
‘failure on the part of the Corporation to make a reference to the Resolu-
tion dated October 25, 1993 in its letter dated August 12/September 1, 1994
the High Court has assumed that no meeting of the shareholders was held
on QOctober 25, 1993. In this context, the High Court has referred to the
minutes of the meeting of July 28, 1994 which did not show that the minutes
of the earlier meeting held on October 25, 1993 were confirmed at the said
meeting. The High Court has thereby concluded that the Corporation
made a mis-statement of facts that a general meeting was held on October
25, 1993 to consider the accummulated losses of the company being 50 per
cent. The said conclusion drawn by the High Court is not correct because
it was never the case of the Corporation that erosion of peak net worth
being more than 50 per cent was considered at meeting held on October
25, 1993. According to the corporation the duly audited accounts of the
Corporation for the year ending on March 31, 1990 had been approved at
the annual general meeting held on October 25, 1993. Merely because in
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Y. the letter sent from the Board dated May 27, 1994 it is erroneously stated A
that the matter of erosion of peak net worth was considered at the meeting
held on October 25, 1993, and this error was not pointed out by the
Corporation in its reply to the Board daied August 12/September 1, 1994,

it is not possible to hold that the Corporation has made a false statement
and was coming forward with a different version that the matter of peak B
net worth was considered at the meeting held on July 28, 1994, The fact
that the duly audited accounts for the year ending on March 31, 1990 were
approved at the annual general meeting held on October 25, 1993 was not
disputed by the petitioners at any stage and the High Court was in error

in assuming that no such meeting was held.

We would not come to the averments contained in paragraph 47 of
the counter affidavit which have been found to be false and misieading. In
our view it is necessary to consider the said averments in the light of the
averments contained in paragraph 41 of the Writ Petition. Paragraph 41 of
the writ petition and Paragraph 47 of the counter affidavit are reproduced
as under :-

"Paragraph 41 of the writ petition

That the respondent aunthorities have acted malafidely in not
promptly making reference to the Board for Industrial and Finan- E
cial Reconstruction with regard to its sickness and not taking
proceedings for selling of the sugar factories with great haste so

as to preclude any scrutiny by the Expert Body of the Board for
Industrial and Financial Reconstruction which has been con-
stituted for this purpose.” ‘

"Paragraph 47 of the counter affidavit

That the contents of paragraph 41 of the writ petition are also false

and are denied. Even on the allegation made by the petitioners,

the reference was made on 7th-11th May, 1994 to the Secretary of
. the Board under Act, 1985, but the Board has neither formed an G
TS opinion as contemplated under the provisions of Section 15(1) of
the Act and has done any thing upto now even though more than
3 months have expired and the crushing season is coming, It is .
further stated due to the pendency of such an application before
the Board does not bar the respondents to proceed to sell unit by H
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inviting tenders etc."

In paragraph 41 the petitioners had asserted that the Corporation
had failed to make a prompt reference to the Board with regard to its
sickness and that it was taking proceeding to sell the sugar units with great
haste so as to preclude any scrutiny by the expert body of the Board. In
reply to paragraph 41 this fact was denied in paragraph 47 of the counter
affidavit and it was stated that although reference was made on May 7/11,
1994 to the Secretary of the Board but the Board did not from any opinion
as contemplated under the provisions of Section 15(1) of the Act and had
not done anything although more than 3 months had expired. There is a
shight error in the reply contained in paragraph 47 of the counter affidavit
in the sense that the communication dated May 7/11, 1994 has been
described as a ‘reference’ to the Board though it was not so and was only
a report as required under Section 23 of the Act and, therefore, there was
no question of the Board forming any opinion as contemplated under
Section 15(1) of the Act. But that does not lead to the inference that a
false plea was manufactured by the Corporation, to justify its action by
placing the blame for delay on the Board. All that was indicated in the said
reply in paragraph 47 was that there was no impediment in the way of the
Corporation in selling the sugar units under the provisions of the Act, The
High Court has wrongly assumed that in the averments contained in
paragraph 47 of the counter affidavit the Corporation was seeking to put
the blame on the Board for delaying the proceedings.

For the reasons aforementioned, we are unable to hold that a case
is made out for prosecution of the person who had sworn the said counter
affidavit filed on behalf of the Corporation in the Writ Petition before the
High Court or the Company Secretary of the Corporation or the Board of
Directors, and the direction given by the High Court to the Registrar, High
Court, to file a complaint in that regard cannot be upheld and must be set
aside. While doing so we may also state that in the absence of any material
on the record to show that the counter affidavit was placed before the
Board of Directors and had been approved by them, the High Court was
not justified in proceeding on the basis that the Board of Directors had
abetted with the person who had sworn the counter affidavit on oath in
arranging false defence and should be deemed to have given false evidence.

After the writ petition was filed in the High Court it was placed
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before the Court on August 25, 1994 on which date it was adjourned to
August 26, 1994, On August 26, 1994 the Court issued notices on the writ
petition. The matter was adjourned to August 30, 1994 for orders on the
stay petition but the Court expressed the hope that while the matters are
under hearing, the proceedings could go on peacefully without the Court
being reminded that the status quo of the state of affairs on the transfer of
assets of the Corporation is being altered, and that this may not be an
atmosphere conducive to hearing nor would it be appropriate for the Court
to permit complications to happen and to restitute situations subsequently,
which may be difficuit. On August 27, 1994 a deed of agreement to sell the
sugar factory at Burhwal to M/s. Balrampur Chinni Mills Ltd. was executed
and the said agreement was registered on August 30, 1994, This fact was
brought to the notice of the Court when the matter was taken up on August
30, 1994 and on behalf of the Corporation it was plecaded that they came

‘to know of filing and pendency of the writ petition only on September 1,

1994 and till that date they only knew of the passing of the orders by the
Court on August 26, 1994, and they came to know of the said order passed
in the writ petition on September 2, 1994, and that immediately thereafter
on September 2, 1994 the Managing Director of the Corporation took steps
to regain the possession of the assets of the Burhwal sugar unit and that
the possession of the said sugar factory was taken back by the Corporation
on the same day. A considerable part of the judgment of the High Court
is devoted to this aspect. We have been informed that the said agreement
for sale has been cancelled and the purchaser is not longer interested in
purchasing the said mill. We, therefore, do not consider it necessary to go
into it this question except saying that the said sale shall be treated as
cancelled. '

Before we conclude, we consider it necessary to advert to some of
the observations contained in the judgment of the High Court wherein the
learned Judges have disparagingly referred to the attitude of the civil
servants in running the indusirial undertakings in the public sector which
also contain an implied criticism of the State policy regarding nationalisa-
tion of industries. It has been observed :-

"The U.P. State Sugar Corporation (hereinafter referred to as ‘the
Corporation’), apparently, has learnt the lesson of the day that it
may not be the forte of a state enterprise to run a business or an
industrial venture."
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"It is a common knowledge, though not disputéd in proceedings of
this case, that in the absence of an incentive element in State and
Government run industries and enterprises barring a {few excep-
tions, state ventures have usually run amuck, saddling the people
with a huge bill to make up for the ill- advised State run industries
where bureaucrats yearned to become corporate executives. But,
they tied themselves up in knots of red ribbon and tapes, when
they could neither shed their power and got entangled in the use
of it. To be an industrialist, one has to be a floor shirt mechanic
and a corporate executive, both; civil servants would not like to
spoil their collars and cuffs, but, would like to wear cravats and
links on double cuffs in the fashion of a corporate image."

Civil service has an important role in the administration of the State.
Civil servants are entrusted with the task of implementation of the State
policies. They have been discharging their responsibilities to the best of
their judgment and abilities. Without having a full appreciation of the
reasons for failure of a particular policy it would not be fair to place the
blame for such failure on the civil servants. The remarks made by the High
Court, in our opinion, are unjustified and unwarranted. On a number of
occasions in the past this Court has expressed its disapproval of the use of
strong and carping language by judges while criticising the conduct of
parties or their witnesses before it. It has been said that Judges must act
with sobriety, moderation and restraint and must have the humility to
recognise that they are not infallible. Emphasising the need for mutual
respect it has been observed that in order to command respect there must
be respect by the judiciary to those who come before the court as well as
other co-ordinate branches of the State, the executive and the legislature.
(See : State of M.P. & Ors. v. Nandlal Jaiswal & Ors., [1986] 4 SCC 566 at
p. 615 and A.M. Mathur v. Pramod Kumar Gupta & Ors., {1990] 2 SCC 533
at pp. 538-3%). We are constrained to say that the learned Judges have
failed to display the judicial restraint that is expected from the Bench in
highest Court in the State.

The appeal is accordingly allowed, the judgment of the High Court
dated December 9, 1994 is set aside and the writ petition filed by the

petitioners is dismissed. Nor order as to costs.

B.K.M. Appeal allowed.



