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RAYMOND SYNTHETICS LTD. AND ORS.
12 :
UNION OF INDIA AND ORS.

'FEBRUARY 4, 1992
[DR. T.K. THOMMEN AND S. MOHAN, JI.]

Companies Act, 1956—Section 73—FPublic Limited company-—Listing
shares on stock exchange—Frocedure—When allotment of shares becomes
void—When liability to repay application money and interest arises—
Perniission—When deemed to be refitsed o granted.

Securities Contracts {Regulation) Act, 1956~—Section 22—Appeal—
When lies—Pending appeal—Effect.

Companies Act, 1956—Section 73, (14} (2), (24), (2B), 2 (31), 5—
Interest—Payment of—Company's liabilities—Circumstances—Situation
in pre and post Companies (Amendment} Act, 1974—Liability of
Directors—Scope of—"An Officer in default "—Construction.

Companies Act, 1956—Section 73(2)—"F orthwith "—Constriction
of—lLegislative intention. :

Companies Act, 1956—Section 73(1) (2) (3)—Application money—
Company's right or obligation to credit bank accounts—Effect—Purposes

Jor usages of such money.

Companies Act, 1956—Section 73(2)—Interest—Assessment period
—Calculation—Starting point—Construction—Legislative intention.

Companies Act, 1956—Section 73—Ambiguous section—Construction
—Method.

Interpretation of Statute—Ambiguous section—Construction (Sec-
tion 73, Companies Act, 1956)

Companies Act, 1956—Section 73 (2A)—When applicable—
“"Due"—Construction—"Due” and “payable” not same—"Penal” not

penalty—Administrative inconveniences cannot be pleaded.

The appellant-company was registered under the Companies
Act, 1956. Tt obtained the consent of the Government of India to
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issue 7,20,00,000 equity shares of Rs. 10 cach at par and 33,90,000
fourteen per cent secured redeemable non-convertible debentures of
Rs. 100 each at par.

One of the conditions attached to the consent order was “The
company shall scrupulously adhere to the time limit of 16 weeks
from the date of closure of the subscription fist for allotment of all
securities and despatch of allotment fetters/certificates and refund
orders.”

On 12.7.1990 the company issued prospectus for the issue of
the shares and debentures, stating therein that the company had
sought the permission of the stock exchanges at Indore, Ahmedabad,
Bombay, Calcutta and Delhi for dealing in cquity shares and deben-
tures in terms of the prospectus; that interest at the rate of 15% per
annum on the excess application money would be paid to the appli-
cants as per the guidelines issued by the Ministry of Finance on July
21, 1983 and September 27, 1985; that the public issue would open
on August 20,1990 and close on August 23, 1990; and that it would
nat be extended beyond August 31,1990,

The issuc opened on August 20, 19%90. The company received
26,32,894 applications for cquity shares together with an aggregate
sum of Rs. 225,25,51,247 in respect of a public issue of Rs. 25 crores.

The share issue was closed on 23rd August 1990. On October
15, 1990 the Board of Dircectors of the company approved the allot-
ment of shares. Prior to 1,11.1990, it secured the requisite permissions
of the stock exchanges at Indore, Ahmedabad, Bombay Caluctta and
Delhi to deal in the shares offered in the prospectus,

The company had to despatch 25,50,604 refund orders, which
were printed in Bembay and they were meant to be despatched
from Delhi. The company despatched 8,55,226 refund orders from
New Declhi at the rate of approx. 1,00,000 refund orders per day.

On 26th bctober, 1990 a consignment of 6,69,999 refund or-
ders were despatched from Bombay to Delhi. As a result of a fire
that broke out on the way, many refund orders were destroyed and
about 50% of the consignment was missing after the accident.

In consultation with the Madhya Pradesh Stock Exchange and

the Company’s Bank, instructions were issued by the Company to
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stop payment of all refund orders with a view to aveiding any possi-
ble fraud or misuse. As a result of the countermanding of ali the
refund orders and the printing of new refund orders, delay oc-
curred in the despatch of newly printed orders.

For issuing the refund orders, at the request of the company,
the Madhya Pradesh Stock Exchange granted extension of time till
November 30,1990 and further extended till 19th December, 1990.

The Bombay Stock Exchange refusing to gi’ant extension of
time informed the compary that it was bound to pay interest by
reason of the delay in the despatch of refund orders,

The refund orders were not despatched until 12th November,

1990. The Government of India and the Securities and Exchange

Board of India—Respondents- Nos. 1 and 2 respectively, insisted -
that the company should pay interest to the investors for the period
of the delay in making the refund in accordance with the provisions
of section 73 of the Companies Act from 1st November (the expiry
date of the period of 10 weeks from the date of the closure of the
subscription lists) till the date of posting of the refund orders.

The company filed a writ petition in the High Court appre-
hending that the -Government might direct the stock exchanges to.
delist the shares of the company by reason of its failure to pay
interest, and also initiate actions against it. '

In the High Court, the respondent No. 1 submitted that the
liability to pay the excess amounts arase en the expiry of 10 weeks
from the date of closure of the subscription lists. :

The respondent No. 2 contended that the liability arese on the
date of allotment.

The company-the appellant contended that on the facts of the
case, the liability arose only at the end of the period as extended by
the Stock Exchange at Indore in terms of the prospectus.

The High Court dismissed the writ petition, holding that the
company was liable to pay interest at the prescribed rates for the
period of delay and the liability for same arose on the expiry of 8
days from the date of allotment of the shares, and not from the date
of expiry of 10 weeks, where allotment was made earlier to that
date.
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 This appeal was filed by the Company against the High Court’s
judgment by special leave, on the question, whether the High Court
was right in discarding, for computation of inferest, the time limit
of 10 weeks running from the date of closure of the subscription
lists, notwithstanding that the allotment had been made prior to the
date of expiry of 10 weeks.

The appellant contended that the company was entitled to re-
tain the excess amount for the period mentioned in the prospectus
and consequently no liability to pay interest could arise until the
expiry of that peried; that as the Madhya Pradesh Stock Exchange
had extended time for refund till 19th December, 1990, the liability
of the company to repay the excess amount did not arise until then;
that the interest became payable only after 8 days from the expiry
of the period as extended by the Madhya Pradesh Stock Exchange;
and that the interest was payable as a penalty and therefore a rea-
sonable and rational construction of the statute to be made in re-
gard to the commencement of the liability of the company te repay
the excess amount by taking into account of the relevant circum-
stances which caused the delay.

The respondents submitted that the liability to repay the ex-
cess amount arose on the date of allotment of the shares, that the
liability arose forthwith and any delay beyond the period of 8 days
from the day on which the liability arose attracted interest that the
expression ‘forthwith’ had to be understood as an immediate liabil-
ity ascertainable with reference to the date of allotment, but subject
to a period of grace of 8 days.

Allowing the appeal, this Court,
HELD : 1.01. As per Dr. Justice T.K, Thommen:-

A public limited company has no ebligation to have its shares
listed on a recognised stock exchange. But if the company intends to
offer its shares or debentures to the public for subscription by the
issue of a prospectus, it must, before issuing such prospectus, apply
to one or more recognised stock exchanges for permission to have
the shares or debentures intended to be so offered to the public to
be dealt with in each such stock exchange in terms of section 73.
[496 G]

1.02. Sub-section (1) of section 73, as amended by the Com-
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panies (Amendment) Act, 1988 has application only to a company
intending to offer shares or debentures to the public for subscrip-
tion by the issue of a prospectus. Until this sub-section was inserted,

‘listing of public issues was not compulsory. {497 B-C]

1.03. Sub-section {1A) of Section 73 as amended by the Com-
panies (Amendment) Act, 1988 makes it necessary for the company
to state in its prospectus the name of each of the recognised stock
exchanges whose permission for lustmg has been sought by the com-

. pany. [497G]

1.04. Any allotment of shares will become void if permission
is not granted by the stock exchange or each such stock exchange,
as the case may be, before the expiry of 10 weeks from the date of
the closing of the subscription lists. The validity of the alletment is
made dependent on securing the requisite permission of each stock

exchange whose permission has been sought. [497 G-498 A}

1.05. The liability to repay the applicatii)_n' money arises only
upon refusal of the stock exchange to grant the permission sought
by the company before the expiry of 10 weeks from the date of

- closing of the subscription lists. {498A]

. 1.06 There is a deemed refusal |f permission is not granted
by the stock exchange before the expiry of 10 weeks from the date
of closiitz of the subscription lists, and upon the expiry of that date,
any allotment of shares made by the company becomes void. [498B] -

1.07. Sub-section (1A) postulates that any aflotment made be-
comes void at the end of 10 weeks from the date of the closing of the
subscription lists if by that time the requisite permission of the
stock exchange has not been obtained. But this censequence is post-
poned till the dismissal of any appeal preferred under section 22 of
the Securities Contracts (Regulation) Act, 1956. Nevertheless, the
permission, if not obtained with 10 weeks, is deemed not to have
been granted. [504 F-G] '

1.08. Itis the legislative intent to delay the result postulated
under sub-section (1A) i.e., rendering the allotment void, until the
period of 10 weeks has expired or until the dismissal of the appeal.

1.09. The liability to repay the excess money in the present
case arose on 1.11.1990 which was admittedly the date of expiry of
10 weeks from the date of thé closing of the.subscription lists, and
consequently the liability to pay interest at the rate specified in sub-
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section (2A) arose on the expiry of 8 days from 1.11.1990. [498 C-D]

2.01. From the decision of the stock exchange refusing per-
mission, an appeal will lie under section 22 of the Securities Con-
tracts (Regulation) Act, 1956. [498C]

2.02. Pending the decision in appeal, the allotment made would
not be void, and the decision of the concerned stock exchange is
made dependent on the result of the appeal. [498C])

2.03. The fact that an appeal is pending does not postpone
the result contemplated in sub-section (2) in regard to the liability
to repay the amounts and the interest accruing thereon if the amounts
are not repaid within 8 days after the liability arose. [S05A]

3.01. Sub-section (1A) of Section 73 postulates two circum-
stances in which interest becomes payable, namely, where the per-
mission has not been applied for before issuing the prospectus and
the company has thus acted in violation of the law or where permis-
sion, though applied for, has not been granted. In the former case,
apart from the other consequences which may flow from the compa-
ny’s disobedience of the law, the liability to pay interes® arises as
from the date of receipt of the amounts, for the company ought not
to have received any such amount in respense to the prospectus
issued by the company in disobedience of the requirements of sub-
. section {1). In the latter case, the liability to pay interest does not
arise until the expiry of 8 days after the company became liable to
repay the amounts received by reason of its failure to obtain the
necessary permission as referred to in seb-section {1A), {499 C-D]

3.02. Section 73, as it stood prior to 1975, contained no spe-
cific provision comgelling the company or its directors to repay the
amounts received in excess of the aggregate of the application money
relating to the shares or debentures in respect of which allotments
have been made. Sub-section (2A) was inserted by the Companies
(Amendment) Act, 1974 inserted to cover cases where permission of
the stock exchange has heen obtained, but the shares or debentures
have been over-subscribed and the company is consequently in pos-
session of excess amounts. The amcended sub-section made the com-
pany liable to repay the excess amounts forthwith, but did not make
the company liable to pay interest on such excess amounts. But a
liability was cast on the directors. If the cxcess amount was not
repaid within 8 days from the day the company became liable to

N
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i’epay it, the directors were made jointly and severally liable to
repay such amount with interest. The proviso to sub-section (2A),

.- which like the proviso o sub-section (2), as they stood prior to 1988,
_ provided that a divector was not liable to repay the money with

interest if he proved that the defauit in payment of the money was
not on account of any misconduct or. negligence on his part.

500 C-E]

3.03. Owing to the absence of a specific provisien imposing
liability on the company to pay interest on the over-subscribed amounts,
and alse owing to the absence of any provision to exempt directors
who were not directly in charge of the administration of the com-
pany and the need to make listing of public issues compulsory, fur-

ther amendments to the section hecame necessary. Accerdingly the

Amendment Act of 1988 introduced several amendments to section
73,.0n¢ of them being the substitution of a part of sub-section (2A)
making the company and every director of the company whe is ‘an
officer in default’ jointly and severally liable to repay the excess
money with interest, [500 F-H]

/3.04. A “director of a company who is an officer in default’

~ appearing in sub-section (2A) must be understood with reference to

the definition of ‘an officer who is in default’ contained in section
2(31) read with section 5. This definition includes the managing
director or the whole time director of a company. [500 H-501 Aj

3.05. The liability imposed under sub-section (2A) on a di-
rector of the company falls only upon a director whe is ‘an officer
in default’, as defined under section 2(31) read with section 5(a) (b),
and not upon any other dircctor. The nominees of the Government

‘or financial institutions on the board of directors of the company,

but net directly in charge of its administration as full time direc-
tors, are exempted from personal liability. {501 A-B]

3.06. Sub-section (2A) provides for the accrual of interest
and the rates thereof. Unlike sub-section (2B) providing for punish-
ment by imposition of fine or imprisonment, sub-section (2A) speaks
only of interest which is in contra-distinction to punishment and is
not penal in character. It mercly provides a mode of calculation of
the amounts payable. Any consideration with reference to a penal
provision 15 of no relevance to the liability of the company or its
directors to pay interest in terms of sub-section (2A). {S03E)
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3.07. Sub-section (2B) concerns solely with default of compli-
ance with the requirement of sub-section (2A} namely, repayment of
excess money. Failure to repay the excess money as required by
sub-section (2A) visits the company and every officer of the com-
pany who is in default {as defined under section 5) with the stipu-
lated punishment. This is, of course, in addition to the payment of
interest prescribed under sub-section (2A). [543 H-504 A]

. 3.08. The interest provided under sub-section (2) is payable

to the applicants in terms of that sub-section unless the money is
returned to them within the specified time, notwithstanding the pendency
of an appeal mentioned in the proviso to sub-section (1A). Sub-
section (3) has to be so understood to be in harmony with the other
provisions of section 73. [S06C}

3.09. If the permission for listing sought under sub-section
(1) is not granted, the interest payable under sub-section (2) is at-
tracted. Sub-section (2) says that the liability to repay the money
received from applicants arises forthwith either where the permis-
sion has not been sought or, having been sought, it has not been
granted. [504 H-505 A] )

3.10. The accrual of interest under sub-section {2) is not de-

pendent or consequent on the nullity postulated im sub-section (1A).

[S0SB]

4.01. The expression ‘forthwith’ does not necessarily and al-
ways mean instantaneous. The expression has to be understood in
the context of the statute. Where, however, the statute prescribes
the payment of money and the accrual of interest thereon at certain
points of time, the expression ‘forthwith’ must necessarily be under-
stood to be immediate or instantaneous, so as to avoid any ambigu-
ity or uncertainty. The right accrues or liability arises exactly as
prescribed by the statute. [S02 H-503 A] '

4.02. When ‘forthwith’ is used for determiming the time and

mode of payment of the principal and interest, a liberal or reason-
able construction not to be adopted. The legislature intended the
expression ‘forthwith’ to refer to a particular day on which the
liability to repay the principal amount arose and that is the day
from which the period of 8 days has to be computed, and on the
expiry of that period, interest begins te accrue, (563 B-C] ‘
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. Keshav Nilkanth Joglekar v. The C'ommissioner of Police, Greater
Bombay, [1956] SCR 653 and Salim v. State of West Bengal [1975] 3
SCR 394, distinguished.

5.01, The right or obligation of the company to keep the money
in the bank is only for the period preceding the decision of the stock
exchange on the company’s request for perm:ssmn to list. Once the
permission is expressly or impliedly refused, #he money has to be

‘returned to the applicants, notwithstanding the pendency of the com-

pany’s appeal, The earlier-part of the sub-section about depositing
the money in the bank is controlled by the latter provision in the
sub-section for return of the money as required by sub-section (2).
This is particularly so by reason of the penalty specially provided in
sub-section (3) in the event of default of compliance with the re-
quirement of that sub- sectmn {505 H-506 B]

5.02, The money credited to the separate bank account can
be utilised for enly two purposes:(1) for adjustment against allot-
ment of shares where listing is permitted; or (2) for repayment
where listing is not permitted or the company is otherwise unable to
allot shares. The company has no right to deal with the money in
any ather manner or keep it longer than perm:tted by the section.

[506 G-H]

Palmer's Company Law, 24th ed. para 24.31; 1955(1) WLR 1080,

referred to.

6.01. Interest does not begin to run under sub-section (2)
until 8 days have elapsed from the date of expiry of the period of 10
weeks commencing on the date of closure of the subscription lists.
The fact that the legislature has so provided in cases where permis-
sion has been refused expressly or by reason of the deeming: provi-
sion is sufficient indication of the legislative intent to give the com-
pany reasgonable time to repay the money. {507 B-Cj

6.02. Companies generally make allotments as soon as prac-
ticable after the necessary application has been made to the recog-
nised stock exchange for permission for listing. Upon the issue of
the prospectus after making such application, amounts are received
from the public in consideration of which allotments are made in
anticipation of the requisite permission. Greater the reputation of
the company, larger are the amounts likely to be received. If per-
mission is not granted, the entire amounts received from the public
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have to be forthwith repaid. On the other hand, if permission is
obtained, but the amounts received from the public are in excess of
the aggregate of the application money relating to the allotted shares
of debentures, such excess amounts are forthwith repayable. Whether
or not permission will be obtained cannot be ascertained until the
period prescribed for the purpose has expired, namely, 10 weeks
from the date of closing of the subscription lists. Until the expiry of
those 10 weeks, neither the subscribing public nor the company will
be in a position to decide whether or not the allotments made are
valid. This is a period of uncertainty and it is for that reason that
the legislature has, in a case of refusal to grant permission, pro-
vided that the liability te repay the application money arises upon
the expiry of 10 weeks. [507 D-GJ

6.03. The possibility of an appeal being allowed is, not a ground
to delay repayment. It should make no difference whether it is as a
result of the permission having been refused, or permission having
heen granted and excess amounts are received by reason of over-
subscription, that repayment of money has to be made by the com-
pany. In either event, the liability to repay the amounts arises forth-
with on the expiry of 10 weeks from the date of closure of the
subscription lists, and the interest will begin to accrue thereon on
the expiry of 8 days therefrom. This construction is, just and rea-
sonable from the point of view of both the investor and the com-
pany, and has the advantage of certainty, uniformity and easy ap-
plication, {507 G-508 A] .

7. The section 73 is not free from ambiguities and doubts.
Having been amended in several respects, it has not finally emerged
with the clarity that admits of easy construction. But the contempo-

raneous construction placed upon an ambiguous section by the ad-

ministrators entrusted with the task of executing the statute is ex-

tremely significant. This construction is, perfectly consistent with
the language and the object of the statute. It is a practical and

reasonable construction, particularly because it affords the com-
- pany reasonably sufficient time to complete the formalities for des-

patch of the refund orders. And the investor who has responded to

the invitation contained in the prospectus is not unduly kept waiting
" for the return of the excess amounts due to him. [S08 E-G]

Desh Bandhu C upta & Co. & Ors. v. Delhi Stock Exchange Asso-
ciation Ltd, [1979] 4 SCC 565 and K.P. Varghese v. ‘ncome Tax
Officer, Ernakulam & Anr., [1981] 4 SCC 173, referred to.
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Crawford’s Interpretation of Laws, 1989 Ed. -referred to.
As per Mr. Justice S. Mohan (Concurring) -

1.01. Sub-section (2A) of Section 73 of the Companies Act
comes into operation only where permission has been granted by
the recognised stock exchange or exchanges. The words, “where
permission has been granted” are of great significance. Therefore,
the contention that on the date of allotment the jiability to pay
interest arises may not be correct, Nor again, it would be correct to
conténd. that the mechanics of refund liability to pay arises on the

-date of allotment since there is a failure of consideration in respect
of shares not allotted [519 B-C]

1.62. The liability of the company to repay the excess amount
under Section 73(2A) will arise only on the expiry of 10 weeks from
the date of the closure of subscription lists. The interest begins to
accrue thereupon at the end of 8 days. [526A] ‘

2.01. The word “due” in the section 73 has been substituted
for the word “payable” in order to make it clear that a mortigagor
cannot redeem within the term of the mortgage. The right of re-
deniption arises when the principal money secured by the mortgage
has become due and may be exercised at any time thereafter, sub-

ject of course to the law of limitation. [520 C-Dj

- 2.02. “Due”, means payable immedlately or 3 debt contracted
but payable at a future time. “A deht is said to be ‘due’ the instant
that it has existence as a debt; it may be payable at a future time”
It cannot be contended on the strength of Section 530 ‘due’ and

payable is one and the same even under 8.732(a). [512 E-F]

Black’s Legal Dic n(mary (Sth Edition 448), Venkatramiah’s Luw
Lexicon and Legal Maxims Vol. 1, T13-714; Whartan's Law Lexicon,
14th Edition; Buckley on the Companies Acts, 14th Edltlon Volume

I, referred to.

. Bhaktawar Begum v. Husaini Khanam, (1914)36 AH. 195;41 LA.

84; 23 1.C. 355; Bir Mohamnmad v. Nagoor, {1914] 27 Mad. L.J. 483;

28 1.C. 576 (which over-ruled Rose Ammal v. Rajarathnam, (1900) 23
Mad. 23); Raroda Board & Paper Mills Ltd. v. Income Tax Officer,
Circle I, Ward E, Ahmedabad and others, 1976 (46) Company Cases
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ZS;VUnion of India v. Air Foam Industries (P) Ltd., AIR 1974 §.C,
1265 & 1271 (Para 7) referred to.

3. “Forthwith’ ic not susceptible of a fixed time definition,
and the surrounding facts and circumstances must be taken into
consideration in determining the question, and forthwith may be
minutes, hours, days or even weeks. It cannot be said that “forth-
with” means E.O. instanti. [526 E-F]

Dickerman v. Trust Co., 176 U.8, 193, 20 Sup., Ct. 311, 44 L.Ed.
423, 4 Tyrwh, 837; Edwards v. Ins. Co., 75 Pa. 378; Seammon v. Ins.
Co., 101, III 621; 11 H.L. Cas. 337; Bennect v. Ins. 67 N.Y. 274;
Pennsylvanis R. Co. v. Reichert, 58 Md. 261; Meriden Silver Plate Co.
v, Flory 44 Ohio St. 437, 7 N.E. 753. 7 Dowl. 789" 193, Soutern

Reporter, 339 and 16 Soutern Reporter 33 @ 35 Col. L., Laws 1035,

Ex. Sees C. 10, referred to.
Bouvier’s Law Dictionary - Referred to.

4. It cannot but be held that the payment of interest is only
compensatory and not penal. Merely because clause 10 uses the
ward “penal” it cannot be amount to penalty. [526 F] '

Mahalaxmi Sugar Mills Co. Ltd. v. Commissioner of Income Tax,
Delhi, New Delhi, [1980] 3 SCR 421, referred to.

5. In view of the clear terms of the statute the administrative
inconvenience cannot be pleaded. [528 B-C] '

Sanjeev Coke Manufacturing Co. v. Bharat Coking Coal Ltd. &
Another, [1983] 1 SCR 1000 1029, referred to.

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 3498 of .

1991.

From the Judgment dated 17/18.7.1991 of the Bombay High Court
in Writ Petition No. 2038 of 1991. '

G. Ramaswamy, Attorney General, V.R. Reddy, Addl. Solicitor Gen-
eral, Anil B. Divan, K.S. Cooper and T.R. Andyarajina, R.F. Nariman,
S.A. Divan, B.R. Agrawala, Vinod B. Agarwala, P.N. Kapadia, Pramod B.
Agarwala, S. Krishanchandani, Dr. Sumant Bhardwaj, Ms. Sandhaya Mehta
for M/s Gagret & Co., Ms. Sushma Suri, A.M. Khanwilkar, M.P. Bharucha,
R. Karanjawala, Mrs. M. Karanjawala, Mrs. V.S. Rekha, A.R. Amin, K.J.
John, Dr. A M. Singhvi and Ajit Pudussery for the appearing parties.

o
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- The Judgment of the Court was delivered by .

THOMMEN, J. The question: which arises in thls appeal from the
judgment of the Bombay High Court in writ petition No. 2038 of 1991 is,
when does a company become liable to pay interest under section 73(2A)
of the Companies Act, lQS&{ﬂle “Act™. The answer to it depends on the
answer to the more fundamental and far more difficult question, i.e., when
does a company become liable to repay the money received from: apph-
cants for shares or debentures in excess of the aggregate of the appltcatlon
money relating to the aliotted shares or debentures. If such excess applica-

- tion money is not repaid within eight days from the day on which the

company and every director ‘who is an officer in default’ is liable to pay
interest at the specified rates. The period of eight days has to be reckoned
in accordance with section 74. But it is not clear when exactly does the

liability to repay the excess money arise. Does it arise on the date of the -
‘atlotment, as found by the High Court, or on the expiry of 10 weeks from

the date of closing of the subscription lists, referred to in sub-section (1A)
of section 73, or, as contended by the company, on the expiry of the
period mentioned in the prospectus? Whichever is the correct date, inter-
est becomes payable by the company and its directors ‘in default’, if the

excess money is not repaid within the period of grace of eight days from :

the date on which the company becomes liable to pay it. When does that
habﬂlty arise is the crucial question.

We shall presently examine the relevant provisions of the section,
but before we do so, it may be of interest to refer briefly to the circum-’

stances in which the alleged liability of the appellant company has arisen.

_The_ appellant is 3 company registeréd under the provisions of the

"Companies Act, 1956. The company obtained the consent of the Govern-

ment of India vide its Order dated May 31, 1990 to issue 7,20,00,000
equity shares of Rs. 10 gach at par and 33,90,000 fourteen per cent se-

cured redeemable non-convertible debentures of Rs. 100 each at par. This
- Order was, made by the Government in exercise of its power under the
Capital Issues (Comrol) Act, 1947 e of the condltlons attached to the

order reads:

“The company shall scrupulously adhere to the time limit of

10 weeks from the date of closure of the subscription list for
~ allotment of all securities and despatch of allotment -letters/
- certificates and refund orders.”

A prospectus was issued by the cbmpany on 12th July, 1990 for the

issue of the aforesaid shares and debentures. The prospectus stated, amongst

H
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other things, that the company had sought the permission of the stock

exchanges at Indore, Ahmedabad, Bombay, Calcutta and Delhi'for dealing

in equity shares and debentures in terms of the prospectus; that interest at
the rate of .15% per annum on the excess application money will be paid
to the applicants as per the guidelines issued by the Ministry of Finance
on July 21, 1983 and September 27, 1985; that the public issue will open
on August 20, 1990 and close on August 23, 1990; and that it would not
be extended beyond August 31, 1990. When the issue thus opened on
August 20, 1990, it received overwhelming response as a result of which
it was about 40 times over-subscribed. The company received 26,32,894
applications for equity shares together with an aggregate sum of Rs.
225,25,51,247 in respect of a public issue of Rs. 25 crores. In view of this
public response, the share issue was closed on 23rd August, 1990. On
October 15, 1990 the board of directors of the company approved the
allotment of shares. Shortly thereafter, it secured the requisite permissions
of the stock exchanges at Indore, Ahmedabad, Bombay, Calcutta and
Delhi to deal in the shares offered in the prospectus. These permissions
were obtained prior to November I, 1990. The company had to despatch
25,50,604 refund orders of an aggregate value of well over Rs. 200 crores.
These orders which were printed in Bombay were meant to be despatched
from Delhi. The company despatched 8,55,226 refund orders from the
Sarojini -Nagar Post Office, New Delhi at the rate of approx. 1,00,000
refund orders per day. On 26th October, 1990 a consignment of 6,69,999
refund orders had been despatched from Bombay to Delhi in a brake van
of the Paschim Express. A fire broke out on the way in the brake van as a
result of which many refund orders were destroyed. Almost 50% of the
consipnment was missing after the accident. In consultation with the Madhya
Pradesh Stock Exchange and the Company’s Bank, instructions were is-
sued by the Company to stop payment of all refund orders with a view to
-avoiding any possible fraud or misuse. As a result of the countermanding
of all the multi-coloured refund orders and the printing of new refund
orders with distinctive colours etc., delay occurred in the despatch of
newly printed orders. At the request of the company, the Madhya Pradesh
Stock Exchange granted it extension of time till November 30,1990 for
issuing the refund orders. Time for this purpose was further extended by
that stock exchange till 19th December, 1990. The Bombay Stock Ex-
change, however, refused to grant extension of time. It further informed
-the company that it was bound to pay interest by reason of the delay in the
despatch of refund orders. The Securities and Exchange Board of India,
the second respondent, called vpon the company by its letter dated March
13, 1991 to pay interest to the investors at varying rates for the period
from 1st November (which is when the period of 10 weeks from the date
of the closure of the subscription lists expired) till the date of posting of
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the refund orders. The refund orders were not despatched until 12th No-
vember, 1990. The Government of India and the Securities ard Exchange
Board of India insisted that the company should pay interest to the inves-
tors for the period of the delay in making the refund in accordance with
the provisions of section 73. Apprehending that the Government might

~ direct the stock exchanges to delist the shares of the company by reason

of its failure to pay interest, and also initiate actions against it, the
company filed a petition in the High Court under Article 226 of the

'Constitution, but it was dismissed by the impugned judgment.

The Bombay Stock Exchange seems to have understood that the .
liability of the company arose on the expiry of 10 weeks after the date of -
closure of the subscription lists. Paragraph 23.2 of its publication of March .
1991 quotes the condition mentioned in the Order of the Government of
India dated 31.5.1990 (which we have extracted above) to the effect that
the liability of the company for despatch of refund orders arose only at the
end of 10 weeks from the date of closure of the subscription lists.

" In the High Court, the Union of India and the Securities and Ex-
change.Board of India appeared to have taken a divergent stand on the -
question. While the Government of India submitted (as disclosed in its
affidavit, and as referred to by the High Court in the impugned judgment)
that the liability to pay the excess amounts arose on the expiry of 10
weeks from the date of closure of the subscription lists, the Securities and

" Exchange Board of India contended that the liability arcse on the date of

allotment. In the present appeal, however, the Union of India supports the
stand of the Securities and Exchange Board of India. On the other hand,
the company contended that, on the facts of this case, the liability arose
only. at the end of the period as extended by the Stock Exchange at Indore
in terms of the prospectus. The High Court held:-

“..In our judgment, there is no difficulty in fixing the date
from which the liability of the Company to make repayment
arises. In a case where the allotment is completed before ax-
piry of the [} weeks, then from the date of allotment and in
case where the allotment is not completed till the expiry of ten
weeks from the date of closure of the subscription list, then
from the date of expiry of ten weeks...”

The reason stated by the High Court for coming to this conclusion is
that the company knew what the excess amount was on the date of allot-
ment and there was no reason why the company should delay payment till
the end of 10 weeks in case the allotment was made earlier. The High
Court says -
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“...In cases where the allotment is completed before expiry of

ten weeks, then the Company very well knows the excess amount,
which is to be repaid and consequently. the liability accrues
forthwith to repay the said amount. In case the Company fails
to repay the amount within the grade period of eight days, then
the Company would be liable to pay interest to the investor
inspite of the fact that period of ten weeks from the date of
closure of the subscription list is not over...”.

The High Court thus held that the company was liable to pay interest
at the prescribed rates for the period of delay and the liability for the same
arose on the expiry of 8 days from the date of allotment of the shares, and
not from the date of expiry of 10 weeks, where allotment was made earlier
to that date. The High Court did not accept the contention of the company
that the time having been extended by the Madhya Pradesh Stock Ex-
change till 19th December, 1990 in accordance with the relevant provi-
sions of the prospectus, the company had no liability to pay interest.

The question for consideration, therefore, is whether the High Court
was right in discarding, for computation of interest, the time limit of 10
weeks running from the date of closure of the subscription lists, notwith-

standing that the allotment had been made, as in the present case, prlor to

the date of expiry of 10 weeks.

‘Listing means the admission of the securities of a company to
trading privileges on a Stock Exchange. The principal objectives of listing
are to provide ready marketability and impart liquidity and free negoti-
ability to stocks and shares, ensure proper supervision and control of
dealings therein; and protect the interests of shareholders and of the gen-
eral investing public’. (See para 1.1 of the ‘Stock Exchange Listing’,
publication of Bombay Stock Exchange of March, 1991).

A public limited company has no obligation to have its shares listed
on a recognised stock exchange. But if the company intends to offer its
shares or debentures to the public for subscription by the issue of a pro-
spectus, it must, before issuing such prospectus, apply to one or more
recognised stock exchanpes for permission to have the shares or deben-
tures intended to be so offered to the public to be dealt with in each such
stock exchange in terms of section 73. We shall now read the provisions
of section 73 insofar as they are material:-

Sub-section (1) of section 73 reads:
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“S. 73(1). Every company intending to offer shares or deben-
tures to the public for subscription by the issue of a prospectus
shall, before such issue, make an application to one or ;more
recognised stock exchanges for permission for the shares or
-debentures intending to be so offered to be dealt with in the
stock exchange or each such stock exchange.”

This sub-section was inserted by the Companies (Amendment) Act,
1988 with effect from 15.6.1988. It has application only to a company
intending to offer shares or debentures to the. public for subscription by
the issue of a prospectus. Until this sub-section was inserted, listing of
public issues was not compulsory.

The original sub-section (1) was substituted by the Companies (Amend-
ment)--Act, 1974 with effect from 1.2.1975, and substituted again and
renumbered as the present sub-section- (1A) with effect from 15.6.1988 by
the Companies (Amendment) Act, 1988. Sub-section (1A) reads:

“73(1A). Where a prospectus, whether issued generally or not,
states that an application under sub-section (1} has been made
for permission for the shares or debentures offered thereby to
be dealt in one or more recognised stock exchanges, such pro-
spectus shall state the name of the stock exchange or, as the
case may be, each such stock exchange, and any allotment
made on an application in pursuance of such prospectus shall, :
whenever made, be void if the permission has not been granted
by the stock exchange or each such stock exchange, as the
caseé may be, before the expiry of ten weeks from the date of
the closing of the subscription lists: '

"+ Provided that where an appeal against the decision of any
recognised stock exchange refusing permission for the shares
or debentures to be dealt in on that stock exchange has been

" preferred under section 22 of the Securities Contracts (Regula-
tion) Act, 1956 (42 of 1956), such allotment shall not be void
until the dismissal of the appeal.” - :

This provision makes it necessary for the company to state in its
prospectus the name of each of the recognised stock exchanges whose
permission for listing has been sought by the company, Any allotment of
shares will become void if permission is not granted by the stock ex-
change or each such stock exchange, as the case may be, before the expiry
of 10 weeks from the date of the closing of the subscription lists. The
validity of the allotment is thus made dependent on securing the requisite
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permission of each stock exchange whose permission has been sought.
The liability to repay the application money arises only upon refusal of
the stock exchange to grant the permission sought by the company before
the expiry of 10 weeks from the date of closing of the subscription lists.
This is clear from sub-section (1A) read with sub-section (5). There is a
deemed refusal if permission is not granted by the stock exchange before
the expiry of 10 weeks from the date of closing of the subscription lists,
and upon the expiry of that date, any allotment of shares made by the
company becomes void.

However, from the decision of the stock exchange refusing permis-

sion, an appeal will lie under section 22 of the Securites Contracts (Regu-

lation) Act, 1956. Pending the decision in appeal, the allotment made

would not be void, and the decision of the concerned stock exchange is

made dependent on the result of the appeal. What is significant is that it is.

the legislative intent to delay the result postulated under sub-section (14),

_ ie., rendering the allotment void, until the said period of 10 weeks has
explred or until the dismlssal of the appeal.

Sub-section (2), as amended in 1988, reads:

*8. 73(2). Where the permission has not been applied under
sub-section (1) or, such permission having been applied for,
has not been granted as aforesaid, the company shall forthwith
repay without interest all moneys received from applicants in
pursuance of the prospectus, and, if any such money is not
repaid within eight days after the company becomes liable to
repay it, the company and every director of the company ,who
is an officer in default shall, on and from the expiry of the
eighth day, be jointly and severally liable to repay that money
with interest at such rate, not less than four per cent and not
more than fifteen per cent, as may be prescribed, having re-
gard to the length of the period of delay in making the repay-
ment of such money.”

This sub-section requires the company to repay ‘forthwith’ all money
received from applicants in response to the company’s prospectus either
where the company has not applied for permission of the recognised stock
exchange for listing or where permission has been applied for but not
granted. If the company' hias issued a prospectus without seeking permis-
sion for listing, it has clearly acted in violation of the mandatory provi-
sions of the Act, and the company has no right to receive or retain any
amount by -vay of subscription in pursuance of its prospectus. On the
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- other hand, where permission has been sought, but has not been obtained

within 10 weeks from the date of closing of the subscription lists, thereby
rendering void any allotment made, the company is bound to repay all
such money forthwith, but without interest. In the event of such money
not being repaid within 8 days after the liability to repay-arose, the com-
pany and every director of the company who is ‘an officer in default’ are
made jointly and severally liable to pay the principal amount as well as
interest thereon as from the date of expiry of the said 8 days. The interest
is payable at the prescribed rates varying from 4% to 15%, dependent on
the length of the period of delay in making such repayment. This sub-
section thus postulates two circumstances in which interest becomes pay-
able, namely, where the permission has not been applied for before issu-
ing the prospectus and the company had thus acted in violation of the law
or where permission, thought applied for, has not been granted. In the
former case, apart from the other consequences which may flow from the
company’s disobedience of the law, the liability to pay interest arises as
from the date of receipt of the amounts, for the company ought not to
have received any such amount in response to the prospectus issued by the
company in disobedience of the requirements of sub-section (1). In the
latter case, the liability to pay interest does not arise until the expiry of §
days after the company became liabie to repay the amounts received by
reason of its failure to obtain the necessary permission as referred to in

“sub-section (1 A).

It may be mentioned in this connection that, prior to the amendment
of 1988, sub-section (2) did not make the company liable to pay interest
on the amounts repayable by it in terms thereof, but only the directors
were liable for payment of such interest, apart from the principal amounts.
The proviso to the sub-section as it stood prior to 1988 exempted a direc-
tor from such liability if the default was not caused by his misconduct or
negligence, As a result of substitution of a proviso of the sub-section by
the Amendment Act of 1988, the company and every director of the
company ‘who is an officer in default’ are made jontly and severally
liable for payment of the principal amount as well as interest.

We shall now read the crucial provision which is sub-section (2A):-

“8. 73 (2ZA). Where permission has been granted by the recog-
nised stock exchange or stock exchanges for dealing in any
shares or debentures in such stock exchange or each such stock
exchange and the moneys received from applicants for shares
or debentures are in excess of the aggregate of the application
" moneys relating to the shares or debentures in respect of which
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A © allotments liave been made, the company shall repay the mon-' -

77 eys to the exfent of such excéss forthwith ‘without interést, and -

¢ 'if 'such fiioney is niot repaid’ within eight days, fromthe date.;

the company becores liable to pay it, tlie. company and every. -
diréctor of the'company who is an officer.in default shall,.on

_ and from the expiry of the eighth day, be jointly and severally .

B. - ‘liableto repay that mbney with interest-at such. rate, not less«r
" than four per cent and not morc than fifteen per cent, as may .
_ be prescribed having regard -to the length of the pertod of
' 'delay in making the repayment of such money Tl et

Sub-section (2A) wa.s mserted by the Companres (Amendment) Act
C . 1974 which came into force wef. 1.2 1975 Saction 73 as it stood pnor
to. 1975, contained ne sphcrﬁc provrsron compellmg the company or. jts
directors to repay the amounts recewed in excess of the aggregate of the ’
application money relatm;_, to the shares or debemures m respect of wlnch
allotments have been. made. Sub—sectron(2A) was mserted to cover cases '
where permission of the stock exchange has been obtamed but the shares
Do debentures have been over-subscribed and the company is consequently
in ;possession of £XCEeSs. amounts The sub—sectron as mserted in 1975, ‘
made the company liable to repay.| the excess amounts forthwrth but drd “
not make the company liable to pay. rnterest o1} such excess amounts But_,
a liability was cast on the directors. If the excess amount Wwas . not repard|_
within 8 days from the day the company became liable to repay it. the
E directors were made jointly and severally liable to repay such amount
with interest. The proviso to sub-section (ZA) which like. ‘the provrso to
sub-section (2), as they stood prior to 1988, provrded that a. drrector was:
not liable to repay the money with interest rf he proved that the default in
payment of the money was not on account of ; any mrsconduct or neglr- .
r,enceonbrspart EE Y B

LR Gl a0

meg to the absenee of a specrﬁc provrsron |mposmg Ilablllty on.'
the company, to pay interest on “the, over-subscrrbed 'unounts and also’
owing to the absence of any. provtsron to exempt dlrectors who were ‘not.,
directly in charge of the administration of the company andthe need to
make listing-of public issues. compulsory, further amendments to the sec-
G tion became necessary. "’ c

Accordmgly the Amendment Act of I988 mtroduced severa[ amend-
ments to sectlon 73, one of them berng the, substitution of a part of sub-
section (2A) makmg the company and every dlrector of the company who
is ‘an, officer in default‘ Jointly. and severally lrable 0 repay the excess

H - money with mterest A ‘drrector of a _company who 1§ an off cer in de-
fault® appearing in snb-sectlon (2A) must be understood With reference to
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the: definition rof {an:officer.who ds in. default’. contained in; Sectlon 231 -

 read Withiséction::5: This definition includes;the managing du'ector or the

wholetimé «ditector,dfra company.. So. understood :the, habllny imposed
undet-subdsectidn!(2A) ona-director -of jthe, company falls only upon a
diréctor whouis:*an officerindefault’; as.defined under section-2(31) read
withiisections8(a).{b), and: not upon. any other dlrector The .;nominees of
the  Governiment.or financial institutions- on the. board of directors of the
company, but not directly in charge of its admlmstraﬂon as_ full time
directors;:are-exempted from personal liability. The rate of interest pay-
able under sub-section (2A) is, as seen above, not Iess than 4 per cent and
not:more:tham FS.percents;t e i Fon Ll s
asdrans(] 0 iy B e T Ao0ls deiba g rdbeRE st vd Gubiebo
1 rThefsub-secuonnmqulres the:Company to. xrepaydhe,over subscribed ;
amicunts; These:dmounts: are- pard by persons; who have responded to the;
prospectis: which;was issued by the company-after.making an. appllcatwn
for permission in accordance with 5ub-sect|on'(l) But. when the subscrip:;
tion lists are closed, the excess money is ascertained with reference to the
actual-allotments madeé: and so: it:becomes repayable as the company has
no:fight toretain:it. The question is, forthe. purpose.of.computing interest, :
did:it become repayable upon- the date. of, allotment. asifound; by the. ngh
Couirt: and as. tontended by: the respondents ‘0t 0h some. other. day 3t .

f":J'-.a FelagnRy s !a‘.!

aniny duetey -

The Additional Solicitor Geneml appearing for the Umon of India,
MriKiS.i:Cooper;:for:the Securities & Exchange Board:of India, Mr. T.R.
Aiidhyarujitia,for the: Bombay, Stock Exchange and; Dr..A:M «rSinghvi, for
one of the intérveners;submit-that the liability torepay. the excess amount
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application money received will be refunded and where an
application is rejected. in part, the balance, if any, after adjust-
ing money due in the manner provided eatlier in this Prospec-
tus on Equity Shares/Debentures allotted will be refunded to
the applicants within ten weeks of the date of closing of the
Subscription List or in the event of unforeseen circumstances
within such firther time as may be allowed by the Stock Ex-
change at Indore” '

(emphasis supplied)

In the present case, counsel points out, time for refund had been
extended by the Madhya Pradesh Stock Exchange till 19th December,
1990. Accordingly the liability of the company to repay the excess amount
did not arise untii then. In the circumstances, interest became payable
only after 8 days from the expiry of the period as extended by the Madhya
Pradesh Stock Exchange.

If Mr. Dewan's argument were to be accepted, the company would
have incurred no liability to pay interest, for time had been extended by
the Madhya Pradesh Stock Exchange. But this argument is clearly coun-
trary to the provisions contained in sub-section (4) of section 73 of the- Act
which reads;-

“S. 73{4). Any condition purporting o require or bind any
applicant for shares or debentures to waive compliance with
any of the requirements of this section shall be void”.

In the teeth of that sub-section, Mr, Dewan’s argument on the point
is totally without merit. Even if sub-section (4) had not been inserted in
section 73, Mr. Dewan'’s argument in this respect would have been equally
unsustainable, for no agreement can defeat or circumvent a mandatory
requirement of the statute, This is all the - more so in view of section 9
which specifically provides that the provisions of the Act override the
memorandwn or articles of association of the company or any agreement
executed or resolution passed by it. The statute requires the company to
pay interest in terms of sub-section (2A). That provision says that the
company should pay excess money forthwith, failing which interest be-
comes payable at the end of 8 days therefrom. Any inconsistent provision
in the prospectus is unenforceable and it can be of no avail to the com-

pany.

It is true that the expression ‘forthwith’ does not necessarily and
always mean instantaneous. The expression has to be understood in the
context of the statute. Where, however, the statute prescribes the payment
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~  of money and the accruai of interest thereon at certain points of time, tue

expression ‘forthwith’ must necessarily be understood to be immediate or

— instantangous, so as to avoid any ambiguity or uncertainty. The right

accrues or liability arises exactly as prescribed by the statute. Decisions

such as Keshave Nilkanth Joglekar v. The Commissioner of Police, Greater

Bowmbay, [1975] SCR 633, and Sulim v. State of West Rengual, [1975] 3

SCR 394, deal with the expression ‘forthwith’ in the context of preventive

detention demanding a liberal or reasonable construction. But that is not

the' construction which has to be adopted when ‘forthwith’ is used for

determining the time and mode of payment of the principal and interest.

The legislature intended the expression ‘forthwith’ to refer to a particular

~  day on which the liability to repay the principal amount arose, and that is

the day from which the period of 8 days has to be computed, and on the
expiry of that period, interest begins to accrue.

It is further contended on behalf of the company that in any view
interest is payable as a penalty and, therefore, a reasonable and rational
“construction has to be placed upon the statute in regard to the commence-
" ment of the liability of the company to repay the excess amount. Relevant
circumstances which caused the delay must be taken info account in this
regard. There is no substance in this contention. As stated earlier, sub-
" section (2A) provides for the accrual of interest-and the rates thereof.
Unlike sub-section (2B) providing for punishment by imposition of fine or
imprisenment, sub-section {2ZA) speaks only of interest which is in contra-
distinction to punishment and is not penal in character. It merely provides
a mode of calculation of the amounts payable. Any consideration with
reference to a penal provision is of no relevance to the liability of the
company or its directors to pay interest in terms of sub-section (2A).

Sub-section (2B) on the other hand provides for punishment. It reads:-

— “*8.73(2B). If default is made in complying with the provisions

X of sub-section (2A), the company and every officer of the
company who is in default shall be punishable with fine which
may extend to five thousand rupees, and where repayment is
not made within six months from the expiry of the eighth day,
also with imprisonment for a term which may extend to one
year’.

_This sub-section concerns solely with default of compliance with the

‘requirement of sub-section (2A) namely, repayment of excess money.

Failure to repay the excess money as required by sub-section (2A) visits

S the company and every officer of the company who is in default (as

-
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defined unhder section 5) with the stipulated punishment. This is, of course,
m addition to the payment ofi lnterest prescnbed undet sub—sectmu (2A) -

PR g . . 3 - -
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Sub-secnon (5),as it stood pnorto I 2 1975 read« Send uon o
'-h,ru. TR I‘r;f_n,
“S 73(5) For the purpose of !hls sectmn, perthission shall.not
1 'be deemed to be refused if it-is-intimated that the! application
- “for permission though: not.at. preseiit granted wnll bevgwan
e ‘ - futher consmerahon” R LR LI BT T

'1?~

Thlys' sub-sectlon was substltuted by lhe Compames (Amendmen{)

‘ACt 1974 W1th effect from L 2 1975 rpadmg as follows - IH’ * el

S 73(5). For the purposes of this SCCthl‘l lt shall be deemed‘

that permission has not been granted if the apphcatlon ‘for
penmssmn Where made has not beqn dlsposed of wnthm the
tlme speciﬁed in sub—sectlon (l)

v (B0 B N T A I T R
LIS Sub—secnon.(.l).refenedm in sub-section’ (S)nas_ substitutedon: 1.2, 1975,
‘is-in fdct the present. sub-section. (1 A), for, as stated edtlier, the original
sub-section. (1) was amended-and rehumbéred as sub-séction. (1A).when
the present-sub-saction (1) was inserted by the Companies (Amendment)

Act, 1988 w.e.f. 15.6:1988. Consequently, the words ‘the.time’specifiedin

sub-section (1)’ appearing.in sub-section ¢5), as insérted: w.e.£is11.2.4975,
~ denote the period of 10. weeks mentioned ihthe present sub+sectioni(dA).
This- means. that ‘the : permission for listing' is: deeméd not to :hdveibeen
-granted, i.¢/, impliedly. refused, if the.application for permtission filed: by
the company has not been disposed of before the expiry:of 10 weeks from
the daté of the closing of the subscnptton lists, as mem’!oned ~under :sub-
section (lA) : .
DT B L T AT ISR SN VLA LN S IS DA m.-ﬂ -t d
Sub~sect10n (1A) postulates that any allotment made becomes void
-at the-end of .10 weeks from the idate of the closing of the Subscription lists
if by that time the requisite permission of thé stock exchange has not been
-obtained.! Biit this consequence'is:postponed till-the dismissal of any ap-
peal: preferred under: section 22 ‘of the - Securities! Contracts ‘(Regulation)

. .Act, 1956 (séeithe 'proviso’ t6°sub-section (1A) 'of section 73:0f the Act).
J  Nevertheléss; the permission, if not'obtained- w1th=mlo'weeks is deemed

not to have been granted. Uty

i the | penmssnon for Iistmg sought” under sub-section’ (I) i§ ot granted,

. the mterést payable undersub-secnon (2 is ‘afitacied. ‘Stibisection t2) $ays
“that the hablhty to'répay thie money receivéd from apphcams arises foeth-

with either' wheré the ‘Permission'has” not ‘been . Sotight’ or,’ havifig: been

A
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.lsoughx it has not.been. gramed The fact ithat.an appeal ls pendmg does

......

ramoums are not repald 1th1n 8 days aﬁer the hablhty arose The accmal
»:of dnterest .under. ,sub~seet|0n (2) is, not dependent or consequem on the
5 m]lhty ,postulatedm sub-sect:on (lA): ,

:iv"){ P TR
In this connection, reference may be made fo sub—sectlon (3) wlnch

Ivreadsidi i
- 1‘ R B IPR ¥ ;t I L i *fn,_i.- &t Bl wreherd s lon v o

“’f i ﬁﬁ' r"‘S v73(3) *tAH Moneys: recewed as- aforesa:d shall be. keptvln a

31 L Y MR LT I7 SN E SR TE PSR

A1 i ;mherpenmssmn h'lS been granted of; where an appea] has been
i psroins npreferredsagainst thie.refusat to;grant.such permrssron.,untrl the
o bacrighir.disposal: of the appealand: the money-standing, in such, sepa-.
A6 2t s rate accobmt:shall jwhere the permission hasnof. heen “applied

for as aforesaid or has not beem granted, ,pe: repuid, within.the

time and in the manner specified in sub-section {2), and if

: = defhilicis Tiade in lcornplymg Aiith: this. sub-section’ the com-
LR ""’pzmy and'évéry officer.of rhe"edm’pa‘n‘y who dssin-default, shali
*.  be pumvhable wrrh fine which May-e¥tend ito «five: ,thousand

‘ rupees

conhipveaet DA o
' - _ (emphasns supplled)
HR IR GY. w30 Yihn 0F L ""'LJ!'": R T

i This sub-secuon refers 10 the obhg'mon of the cornpany to keep all
amoums recewed from the subscnbers ina, separate b-m{k account main-
tained with a Scheduled bank. Such money must so remain in the bank

\A'

C

%
1
o

D

;E

2y llmli-'the permrssron has beemgnmedrby the siock exchange or, until the -

the permlssron has not béen sought the;company has, as, seen above. acted

in disobedience of the law. and the amounts received from the investors . ot F

e’ rogetirer*’\imh‘ th’é"mteresr which'ac criied: for thié period. Butiwhere
penn\ssron*has BEén: ought "Bt granted Hhe- ‘Aimounts:so kept-in’ the
 paik ave’ (5 bd 4 fepaid within the'time’ speciﬁed in sub-section’(2):s De-
fault of compliance with this requirement ‘will niake ‘tHe ' conipany.:and
every officer i in default (as deﬁned under section, 5) liable to be punished,
ne. Thls wﬂl of course be m ‘addi tlu‘)n‘lo the‘!'ablllty fdr payment

!:r L] |’

A 13
rest m terms of sub: ecnon (2)

'-n.

e “ e rlhg)liitaor ob 1ganon“of‘ ihe ¢omp r’ry‘t keep the ﬁ'roney m 'the
. bank is only- for the: period preced‘uig ‘the " décidion 'of the‘ stock exchange

""must b"‘eredned'tdtheisepamté)benk‘ accourit-and immediatety réturned to

3

on the company’s request for penmssron to list. Once the™ perrmss:on 51
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expressly or impliedly refused, the money has to be returned to the appli-
cants, notwithstanding the pendency of the company’s appeal. The earlier
part of the sub-section about depositing the money in the bank is control-
led by the latter provision in the sub-section for returns of the money as
required by sub-section (2). This is particularly so by reason of the penalty
specially provided in sub-section (3) in the event of default of compliance
with the requirement of that sub-section.

Sub-section (3) may at the first blush appear to be contradictory, but
it is really not so, considering the legislative intent to protect the legiti-
mate claim of the applicants for interest on the money paid by them. The
interest provided under sub-section (2) is payable to the applicants in
terms of that sub-section, unless the money is returmed to them within the
specified time, uotwithstanding the pendency of an appeal mentioned in

“the proviso to sub-section (1A). Sub-section (3) has to be so understood to

be in harmony with the other provisions of section 73, This is all the more
explicit from sub-section (3A).

Sub-section (3A) says that the company shall not utilise the amounts
held in the separate bank account for any purpose other than what is
permitted by sub-section (3A). .

Sub-section (3A) provides:-

“8.73(3A). Moneys standing to the credit of the separate bank
account referred to in sub-section (3) shall not be utilised for
any purpose other than the following purposes, namely:-

(a) adjustment against allotment of shares, where the shares have
been permitted to be dealt in on the stock exchange or each stock ex-
change specified in the prospectus; or

{b) repayment of moneys received from applicants in pursuance of
the prospectus, where shares have not been permitted to be dealt in on the
stock exchange or each stock exchange specified in the prospectus, as the
case may be, or, where the company is for any other reason unable to
make the allotment of share”.

The money credited to the separate bank account can be utilised for
only two purposes: (1) for adjustment against allotment of shares where
listing is permitted; or (2) for repayment where listing is not permitted or
the company is otherwise unable to allot shares. The company has no right
to deal with the money in any other manner or keep it longer than permit-
ted by the section.
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The money so kept in the separate bank account is held by the
company for and on behalf of the subscribers in a fiduciary capacity. Such
amounts do not form part of the general assets of the company. The
relationship between the applicants and the company in respect of the
application money so held in accordance with sub-section (3) is that of
‘bailors and bailee and not of creditors and debtor’, See Palmer’s Com-
pany Law, 24th ed. para 24.31; 1955 (1) WLR 1080, 1085.

Interest does not begin to run under sub-section (2) until & days have
elapsed from the date of expiry of the period of 10 weeks commencing on

' the date of closure of the subscription lists. The fact that the legislature
- has so provided in cases where permission has been refused expressly or

by reason of the deeming provision is sufficient indication of the legisla-
tive intent to give the company reasonable time to repay the money.

Companies generally make allotments as soon as practicable afier
the necessary application has been made to the recognised stock exchange
for permission for listing. Upon the issue of the prospectus after- making
such application, amounts are received from the public in consideration of
which allotments are made in anticipation of the requisite permission.
Greater the reputation of the company, larger are the amounts likely to be
received. If permission is not granted, the entire amounts received from
the public have to be forthwith repaid. On the other hand, if permission is
obtained, but the amounts received from the public are in excess of the
aggregate of the application money relating to the allotted shares or de-
bentures, such excess amounts are forthwith repayable. Whether or not
permission will be obtained cannot be ascertained unti] the period pre-
scribed for the purpose has expired, namely, 10 weeks from the date of
closing of the subscription lists. Until the expiry of those 10 weeks, nei-
ther the subscribing public nor the company will be in a position to decide
whether or not the allotments made are valid. This is a period of uncer-
tainty and it is for that reason that the legistature has, in a case of refusal
to grant permission, provided that the liability to repay the application
monegy arises upon the expiry of 10 weeks. The possibility of an appeal
bemg allowed is. as stated above, not a ground to delay repayment. It
should make no difference whether it is as a result of the permission
having been refused, or permission having been granted and excess amounts
are received by reason of over-subscription, that repayment of money has
to be made by the company: In either event, the liability to repay the
amounts arises forthwith oh the expiry of 10 weeks from the date of
closure of the subscription lists. and the interest will begin to accrue
thereon on the expiry of 8 days therefrom. This construction is, in our
view, just and reasonable from the point of view of both the investor and
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Y. the compan)', and has the; advantage of certainty, nmformtty .and easy
u,applrcatton .'*‘:l st s fi et ."" cot T

. ¥ . .
'Rl !

. - The condmon attached to the Order of the Government of Indta
-, -dated 3Ist May; . 1990 whlch we have extracted above mdlcates that the
time, limit of IQ weeks from the date of, closure of the subsenptron hsts

i'B applted to refund orders as well as 1o allotment of all securities and
despatch of allotment letters/cemﬁcates The Government of India thus

. understood;that the liability:of the company to repay. the amounts in terms

- of F segtion, 73 arose only at the pnd of 10 weeks from. the date of closure of
' the subscr:ptron lists. Thrs condmon‘presumably applres to repayment
-under sub-section, (2) as well as under ‘sub- sectton (?.A) of section 73. This
5C s fully, borne out.by the averments contalned in the aff' davrt ﬁled in the
Hrgh Court on behalf of the Umon of Indra as well as by the oral subm:s-
sions on its behalf before the l-lrgh Court 'on the point. Similar appears to

,be the stand.of the Bombay, Stock.Exchange, as seen from its publication

. of, March | [ 99! (para 23.2). The: letter dated March 13, 1991 sent by the
,l.Sequnnes and Exchange Board of [ndta the. 2nd respondent to the appel—
oDy lent company, stating that,mterest was paynble fromilst November 1990
,(wltteh is the date of explry of the perrod of 10 weeks from the date of

. .=closureeof the subscnptlon lrsts, roughly mdtcates how the 2nd respondent

. construed the provision, shortly before the proeeedmgs cdmmenced m the

. High Courtq s,

BRI SRS R S TEITE r"l.;'.?Jk o - FH:QL«
’ S R R AL S CR VS IR I TYRs | RO I ORIL

i E_vi The section; is not free from ambtgnrtres 'md doubts l—lavmg been
amended ln;several respects It has not ﬁnally emerl_ed wrth the clanty
that adrmts :0f easy, construetton But the contemporanieous constructton
Y pl'}ced ppon an ambiguous sectron by the admmrstrators entrusted wrth the
_.task of executmg the statute, is extremely signifigant. Thrs eoustrucnon is,
., i1 our, view, perfeetly epnslstent with the l1nr.unge 'md the object of the
4 F ~Statute, lt 15, a practrcal and reasonaple constmctron pamcularly beeause
 edtaffords the Lcompany reasonably sufﬁctent tune to complete the formalt-
,Uttes for, despatclt of the reﬁmd orders, And the tnvestor who h?%S responded
1 10 the jnyitation, pontamed in the, prospectus is not unduly kept wattmg t'or

1k

, the return of the excess qmounts due to hlm ,See Deqh Bwuﬂnt G ntpta &

a0 & ()rs y Delht Str}rk I xchange Assocratron Lm’ [1979] 4 SCC 565 _
,,an{.‘.l K P Varﬁg}rese .v Inmn;e Tax Oﬂ’tcw ‘Ernahtlam ‘& Anr., [1981] 4 .
f,SCC 173, See also. Crawfqrd s!merpretutmn of Luws, fl989 Ed
at TEILT e [T TR B L e b e

‘o -t Neither tlre datg of allotment as found by the Hrgh Coun nor the_ )

c,”dttte spectﬁed in. the prospectus, as contended by the company, rs relevant '

-------
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yaaoui Therliabilityiofi a.Acompanyito Tepay- ;tha /EXOESE money@nder sectlon

. &73(2A) ofithe-Act atisesion thebexpiry ofril(}uweeksa{rom the date of the

y'elosinglof thie subscription: lists;and: the,xmteregt_.gpcgnnsjtq“apcrue thereon

L ﬁheien‘d of 8idaysitherefrom: vogor ot sidart vimsve: b

Mdgia 3ilt 10 valgee ody mold w1 e ey v e S
Accordmgi the liability to repay the excess money,"m the present
gase arose on L. ll 1990 which was admlttedly the date of expiry of 10
'hﬁ']’ wﬁ"b}gﬁtli’ date’ of tli“e’g !o‘slin{f;' 3f the subscffp’tmn [léts and conse-
it fa 2y
quently “the' {laf):ﬂty fo pay “Thterest 34l ’the Tate ‘spe cified ih sub-section
(2A) arose on the expiry of § Ay T 199b’“' et
-ng9e 5 o gl od Hetle hisaerita wn besinosy aysnom BA (8
gual n:MOHANGJsl Had: the advantagesof perusing thejdeaft judgment of
-y leamedibrother.ck concur with: him; Howeyer;:somet important points
-requitle toibe:amplified. Thetpoints thatiarises,for determination are:
21 o vinnmos wil o '19"%? ¢ vy 9 bt vaagreos odl noither

ot bes(ids the: séoperof :Ilablllty\;hndbr Sectmn.,’ls, (2A)°of the Companies
Act, : S bitsao m* :

i:zm%?&i}ﬂ Meaning.of the, word “fO"hW}m ackiboos vah (b).
341 To(iiiy Whethenthepayment.of interest:is penakinmatura?i

(iv) Whether adifinistrdtive: ificonveitighee coild bevpléaded to avoid
g ) ""i‘.tJJJletstawtqulabll’ty')u« Fad5 o vzt wlY o ()
sitt. 1l Séction 73 odcurs:underParadllof stheceompamesmet 1956 {Cen-
traliActsof 141956 hereinafter referred: to s, the Act): .Tlns~ ction deals

with the allotment of shares and; dehEnturzsultrhasjundergone important

amendments in 1975 and 1988 ?I:rr;c’)r:t? ;gurendrpent in I275 Section 73
" read as under '~ SR HENH “‘?d[fﬁ._T.

fizdnt 2@ o1 howyk r.)TT’m"(E,iJ 10 dmade yon of notislen ni sy

2HIDGAROT R \Hllotmeht:oﬁ\sharesmnd, debeutures 4a; be: dealt in on stock

-angzoy adt exchange:dd y\Mhiere.a prospeqtus., whether dssued generally or
: . not states that application has been opwill-be made for permis- ¥

i lng 1 f91?311l t;gr thga shares ar de?benn’{resE offereid thereby to be dealt in
3, Lalne 17 -3 et 11 I's
on l"éci.‘: Hised 0K exghan je,"5hY' ailbfméiit made on an
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appllcanon in Eﬁﬁrgﬁgggé) St 'pﬁé)éﬁgf:‘nfs sh:ill whenever made, .

-ls ot ysnzigbe eoidpifahe pennissionzhas notbeensapplied for before the
tenth day after the first issue of the prospectus or, if the per-

({10

ission has not Qeen ﬁmmed before the exp:ry of (four weeks) C

oiff 160 bon f B2 ff’e
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bairttzaon wd (2)iWhere thelipermissidn: has:fiot; been applied for as afore-
said, or has not been grantéd:as; afomsasd,,,the company shall

N fo nhwuh Tepay, without interest all moneys received from ap-
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plicants in pursuance of the prospectus, and, if any such money
is not repaid within eight days after th. company becomes
liable to repay it, the directors of the company shall be jointly
and severally liable to repay that money with interest at the
rate of five per cent per annum from the expiry or the eighth
day :

Provided that a director shal! not be liable if he proves that the
default in the repayment of the money was not due to any
misconduct or negligence on his part.

{3) All moneys received as aforesaid shall be kept in a sepa-
rate bank account maintained with a Scheduled Bank so long
as the company may become liable to repay it under sub-
section (2) ; and if default is made in complying with this sub-
section, the company, and every officer of the company who is
in default, shail be punishable with fine which may extend to
five thousand rupees.

(4) Any condition purporting to require or bind any applicant
for shares or debentures to waive compliance with any of the
requirements of this section shall be void.

(5) For the purpose of this section (it shall not be deemed that
permission has not been granted) if it is intimated that the
application for permission though not at present granted, will
be given further consideration.

{6) This section shall have effect :

{ay in relation to any shares or debentures agreed to be taken
by a person underwriting an offer thereof by a prospectus,
as if he had applied, therefor in pursuance of the prospec-
tus; and

(b) in relation to a prospectus offering shares for sale, with
the following modifications namely -

(i) reference to sale shall be substituted reference to al-
lotment;

(ii) the persons by whom the offer is made, and not the
company, shall be liable under sub-section (2) to repay
money received from applicants, and reference to the com-
pany’s liability under that sub-section shall be construed
accordingly; and

(iii) for the reference in sub-section (3) to the company
and every officer of the company who is in default, there
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shall be substituted a reference to any person by or through
. whom the offer is made and who is knowingly guilty of,
or wilfully authorises or perntits, the default.

(7) No prospectus shall state that application has been made
for permission for the shares or debentures offered thereby to
be dealt in on any stock exchange, unless it is a recognised
stock exehange”. ' '

After amendment in 1975, Section 73 read as follows :-

“Allotment of shares and debentures to be dealt in on stock
exchanges. (1) Where a prospectus whether issued generally or

- not, states that an application has been, or will be, made for

permission for the shares or debentures offered thereby to be
dealt in on one or more recognised stock exchanges, such pro-
spectus shall state the name or the stock exchange or, as the
case may be, each such stock exchange, and any allotment
made on an application in pursuance of such prospectus shall,
whenever made, be void if the permission has not been applied

* for before the 10th day after the first issue of the prospectus,

or, whether such permission has been applied for before that
day, if the permission has not been granted by the stock ex-
change or each such stock exchange, as the case may be, be-
fore the expiry of [ weeks from the date of the closing of the
subscription lists :

Provided that where an appeal against the decision of any
recognised stock exchange refusing permission for the share or
debentures to be dealt in on that stock exchange has been
preferred under section 22 of the Securities Contracts (Regula- -~
tion) Act, 1956 (42 of 1956), such allotment shall not be void
until the dismissal of the appeal. '

{2) Where the permission has not been applied for as afore-
said, substituted for ““or has not been granted as aforesaid” by
the Companies (Amendment) Act, 1974, we.f. 1.2.1975 sub-
stituted for “five per cent” ibid.

(2A) Where permnission has been granted by the recognised
stock exchange or stock exchanges for dealing in any
shares or debentures in such stock exchange or each such
stock exchange and the moneys received from applicants

~ for shares or debentures are in excess of the aggregate of
the applicant moneys relating to the shares of aebentures
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A/ frwwllgeoincrespect of which: allotment thas;been, made, the com-

oot o vlo pany rshall repay: the :moneys o the,extent .of such excess
forthwith!without-interest;y and.:if:sweh money is not re-
o pald wnthm elght days. from the day the company be-
o ' . ' comes Tiable to pay it, the D}reciors of the dompany shall
R be Jomtly and’ severally hahle to répay the money with
| T nterdst at'the rate of twielve pér cént per anhum from the

explry of the said eighth day ity
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Provnded that a Director shall not be Hable if he’ proves
Zove s g oihat the default in the payment of the money was not due
e to any mlsconduct or negllgence on hlS part

¥ Lat Wie s

C o (2B) ‘If . default. is made ‘i .complymg .wnth thq, provisions of

Wt s gubesection-{2A); ithe: company.and. every officer of the

cvi e ocompany ‘who- isvinedefault-he shall be punishable with

©n s Lafine whichimay extend to five thousand rupees,iand where

.+ dl o repayment is not.made within six months: from-the expiry

. e - ofitheseighth day,also with. lmpnsonment«tbfatenn which
Do :‘!—“n mayextend to-one: year it sri e e

il.a

e g B e s Te L g, e T SR P 1

WY g ‘: (3) All MOBEYs. recewed as aforesald shall be“kept m a sepa-
. 'f‘_ﬂ . Fate bank account.maintained:with a, Scheduled Bank (until the
_permission -has been granted,..or where appeal has been
' .. w.preferred:against the refusal to grant such permnssnon until the
E: disposal of the appeal, and the money standing in such sepa-
rate account shall, where the penmssmn has not been applied
for as’ afOI'ESald or has not been’ gr‘anted be’ repaid within the
" time aﬂd in "the’ mahner speclﬁed in- sub-sect:on"(Z), and if
et defauli is*made inl-coniplying With this Sub-section! the com-
(“‘ Lt pany, 'and ‘every officéf of the company whio 'is iny défault, shall
Fiobr ol ‘puitiishablé With' fine' which may extend o fivé thousand

mpees g 2T Tk fie gk QT e
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""'"" (3 A) Moneys standm&, to the credlt ‘of the separate bank ac-

ey ,‘ count referred 10 in sub sectlon (3) shall no{ ]?e utilised
' " for any’ purpose other than the followmg porposes namely:-

r,R

) Adjustmem '1g'amst q!lotmem of shares where. the shares
have been penmttgd to be dealt m on tfxe stock exchange
i

Voo
ot

[ il of)
drn g .'r- Rt jeach stock exch'mge spec:ﬁed m the prospectus or
w 15:’:%!'4:9(!3)‘.“Répaymemrof.‘monoys feceived: from apphcants in pursu-
oy s o ahce of the prospectus) wliere shares:have not been per-
Hit  oownaste o mittéd to be dealt.inon the 'stock exchange or each stock
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- exchange specnf‘ ed in the prospectus as'the ¢cise may be,
o “'of, where the’ company 1s for eny other reason ‘unable to
R make the al]otment of shiare,: + 7Pt e

Cod Lt

@ Any condmon purponing to requtre or b;nd appilcant for -

“sharés of debentures, fo”waive: compliance” with* any of the
requlrements of the sectlon shall bevgid e Tt
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- (5) For the DUTPOSE. of thlS sect:on it- shall» be deemed that
T b penmssnon has.not been granted if the apphcatmn for permis-

..sion, where“made,,has not .been lmposed of w1tlu1} the time -

specnﬁed in sub-section, (1) s Lol i
(6) This sectlonlshali have eff‘ect &
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(a) In relation 'to any shares or debentures‘ agreed to be taken
. bya person underwriting an offer thereof by a prospectus,

s
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ms and i o he it
P ‘ : ‘ --1..=1;-"-.-‘v 7,
b (b) In relanon to ar prospectus offermg shares for. sale, with
-1 the following modlﬁoetlons. namely - ;

(1) References to salé slnl! be subshtuted for references
toallotment R TE I T ;f.)

_ ' i(11) 'Ehe persons by whom the offer 1s made and not the
G e company shall be liable under sub—Sectlon (2) to repay
e " money. reoe:ved from applicants, and references to the
' EII compzmy s hablhty under that sub-sectlon slnll be con-
- strued accordmgly and ]

Tt eyt

“(iii)Far™ the teference’in’ sub-sechon (3') to" ‘the: company

Vot T i every offiter of the' company who is m default, there
ot 0 eTOT shall-He substituted A réference to ‘Any person by ‘or through
et Uivhom: the offer is‘made aiid’ wlio' i knowmgfy guilty of
ERCE ~'=-er Vilfally authiorises or p:e"nﬁits"thei default! *
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(7) No prospectus shall state that application has been made
“for’ pemnssnoh for the Stiares or dibétitures” bfferéd thereby to
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prospectus shall before such issue, make an application to one
or more recognised stock exchanges for permission for the
shares or debentures intending to be so offered to be dealt with
in the stock exchange or each such stock exchange.

(1A) Where a prospectus, whether is issued generally or not,
states that an application under sub-section (1) has been made
for permission for the shares or debentures dffered thereby to
be dealt in one or more recognised stock exchange, such pro-
spectus shall state the name of the stock exchange and any
allotment made on an application in pursuance of such pro-
spectus shall, whenever made, be void if the permission has
not been granted by the stock exchange or each such stock
exchange, as the case may be, before the expiry of ten weeks
from the date of the closing of the subscription lists :

Provided that where an appeal against the decision of any
recognised stock exchange refusing permission for the shares
or debentures to be dealt in on that stock exchange has been
preferred under section 22 of the Securities Contracts {Regula-
tions) Act, 1956 (42 of 1956), such allotment shall not be void
until the dismissal of the appeal.

(2) Where the permission has not been applied for under sub-
section (1) or, such permission having been applied for, has
‘not been granted as aforesaid, the company shall forthwith
repay without interest all moneys received from applicants in
pursuance of the prospectus, and, if any such money is not
repaid within eight days after the company becomes liable to
repay it, the company and every director of the company who
is an officer in default shall, on and from the expiry of the
eighth day, be jointly and severally liable to repay that money
with interest at such rate, not less than four percent and not
more than fifteen per cent, as may be prescribed, having re-
gard to the length of the period of delay in making the repay-
ment of such money. :

(2A) Where permission has been granted by the recognised
stock exchange or stock exchanges for dealing in any shares or
debentures in such stock exchange or each such stock exchange
and the moneys received from applicants for shares or deben-
tures are in excess of the aggregate of the application moneys
relating to the shares or debentures in respect of which allot-
ments have been made, the company shall repay the moneys to
the extent of such excess forthwith without interest, and if

-
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such money is not repaid within eight days, from the day the
company becomes liable to pay it, the company and every
director of the company who is an officer in default shall, on
and from the expiry of the eighth day, be jointly and severally
liable to repay that money with interest at such rate, not less
than' four per cent and not more than fifteen per cent, as may

. be prescribed, having regard to the length of the period of

delay in making the repayment of such money.

(2B) If defavlt is made in complying with the provisions of
sub-section 2(A), the company and every officer of the com-
pany who is in default shall be punishable with fine which
may extend to five thousand rupees, and where repayment is
not made within six months from the expiry of the eighth day,
also with imprisonment for a term which may extend to one
year.

(3) All moneys received as aforesaid shall be kept in a sepa-
rate bank account maintained with a Scheduled Bank until the
permission has been granted, or where an appeal has been
preferred against the refusal to grant such permission, until the
disposal of the appeal, and the money standing in such sepa-
rate account shall, where the permission has not been applied
for as aforesaid or has not been pranted, be repaid within the
time and in the manner specified in sub-section (2) and if
default is made in complying with this sub-section, the com-
pany and every officer of the company who is in default, shall
be punishable with fine which may extend to five thousand
rupees.

(3A) Moneys standing to the credit of the separate bank ac-
count referred to in sub-section (3) shall not be utilised for any
purpose other than the following purposes, namely :-

(a) adjustment against allotment of shares, where the shares
have been permitted to be dealt in on the stock exchange
or each stock exchange specified in the prospectus ; or

{b) repayment of moneys received from applicants in pursy-
ance of the prospectus where shares have pot been per-
mitted to be dealt in on the stock exchange or each stock
exchange specified in the prospectus, as the case may be,
or, where the company is for any other reason unable to
make the allotment or.share. '

{#) Any condition purporting to require or bind any applicant
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for shares or debentures to waive compliance with any of the

requirements of this section shall be void.

{(5) For the purposes of this section, it shall be deemed that
permission has not been granted if the application for permis-
sion, where made, has not been disposed of within the time
specified in sub-section ().

{6) This section shall have effect -

(ay

(b)

in relation to any shares or debentures agreed to be taken
by a person underwriting an offer thereof by a prospectus,
as if he had applied therefor in pursuance of the prospec-
tus; and

in relation to a prospectus offering shares for sale, with
the following modifications, namely -

(i) reference to sale shall be substituted for references to
allotment;

(ti) the persons by whom the offer is made, and not the
company, shall be liable under sub-section (2) to repay
money received from applicants, and references to the
company's liability under that sub-section shall be con-
strued accordingly ; and

(iii) for the reference in sub-section (3) to the company
and- every officer of the company who is in default, there
shall be substituted a reference to any person by or through
whom the offer is made and who is knowingly guilty of,
or wilfully authorises or permits, the default.

(7) No prospectus shall state that application has been made
for permission for the shares or debentures offered thereby to

be dealt in on any stock exchange, unless it is a recognised

stock exchange”.

As the section reads now, every company is required while it offers

for public subscription issues of shares or debentures by means of a pro-
spectus, to make an application for listing the security in one or more
recognised stock exchanges. Should the stock exchange not grant the per-
mission for listing, before the expiry of 10 weeks from the date of closing
the subscription lists, no aliotment could be made. In other words, the
stock exchange has a say in the matter of listing. It also requires to be
stated that the company, besides the Director, is made liable for failure to
repay the application money or the excess application money alongwith

interest.

N
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Notes on clauses read as under :-

“Clause 10 provides for compulsory listing of all public issues
with recognised stock exchanges. Presently, listing of public
issues is not compulsory. Further, as per the existing provi-
sions only the directors are liable for failure to repay the appli-
cation money or the excess application money within the specified
time, if the company fails to pay”. “It is proposed to make the
company in addition to the directors who commit the default
liable to repay the application money or excess application
money alongwith interest at a rate between 4% to 15% de-
pending upon the period of delay with a view to ensuring that
ordinary directors like nominee of govt. financial institutions
do not attract penal provisions, it is further proposed that only
the directors who is an officer in default should be liable for
prosecution”,

As per provisions to sub-section (1), an appeal may be preferred
under section 22 of the Stock Securities Contracts (Regulations) Act,
1956. Such an appeal may be -

(i) against the decision of stock exchange refusing permission ; and

(i) if the stock exchange fails to dispose of the application for per-
mission within 10 weeks from the date of closing of the sub-
scription lists. This 10 weeks become important because of the
deemed rejection under sub-section (5).

Sub-section (1A) mentions the date of closing of the subscription
.lists. Thus, it is a crucial date for determining the expiry of 10 weeks for
the grant of permission by stock exchange. Equally that becomes the
crucial date for calculating the time for preferring an appeal under section
22 of the Securities Contract (Regulations) Act, 1956, as aforesaid against
the refusal of permission. No doubt, neither in this section nor elsewhere
it is stated as to when the company is required to close subscription lists.
Of course, that will depend upon the facts of each case, Section 69 of the
Act states that unless minimum subscription is received, no allotment
shall be made of any share capital of the company offered to the public
for subscription. In fact, sub-section 5 of the said section 5 of the said
section states categorically as follows :-

“If the conditions aforesaid have not been complied with on
the expiry of one hundred and twenty days after the first issue
of the prospectus, all moneys received from applicants for
shares'shall be forthwith repaid to them without interest; and if
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any such money is not so repaid'withiu one hundred and thirty
days after the issue of the prospectus, the directors of the
company shall be jointly and severally liable to repaythat
mouney with interest at the rate of six per cent per annum from
the expiry of the one¢ hundred and thirtieth day :

-Provided that a director shall not be so liable if he proves that
the default in the repayment of the money was not due to any
misconduct or negligence on his part”,

One thing that is striking as far as the sub-section is concerned is,
the repayment without interest before the expiry of 150 days after the first
issue of the prospectus and the repayment with interest within 130 days
after the issue of the prospectus or specific in their terms unlike Section
73. It cannot be gain said that the prospectus of the company is an impor-
tant document provided for under the statute.

Section 2(36) defines “prospectus” as follows :-

“prospectus” means any document described or issued as a
prospectus and includes any notice, circular, advertisement or
other document inviting deposits from the public or inviting
offers from the public for the subscription or purchases of any
shares in, or debentures of, a body corporate™.

Section 60 deals with registration of prospectus. Under sub-section
(3) it is provided that the Registrar shall not register a prospectus unless
the requirements of sections 55, 56, 57 and 38 and sub-sections (1) and (2)
have been complied with. Section 62 deals with civil liability for migstate-
ments in prospectus, while section 63 deals with criminal liability for
misstatement in prospectus. In the background of the legal provisions
section 73 will have to be analysed with regard to the liability to pay
interest.

The date of allotment, according to Mr. Andhyarujina and Mr. Cooper
is the relevant date. Therefore, according to the leamed counsel, the cru-
cial issue is the allotment. It is also submitted that when permission is
granted, it is only a categorisation. It has already been seen that under
section 69(5), specific dates have been mentioned as 120 and 130 respec-
tively. Sub-section 2(A) of Section 73 does not mention any specific day.
It also requires to be noticed under sub-section I{A} of this very section
“10 weeks from the date of closing of the subscription lists” is mentioped.
Both under sub-section (2) and 2{AY, no such time has been prescribed.
Prior to 1988, sub-section (1) contempiated two situations - (i) application
to stock exchange being made -after issue within 10 days of issue or (ii)
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" application made before the issue and 10 weeks for stock exchange to
grant the application. Of course, if the application is not granted within 10
weeks, there will be deemed rejection under sub-section (5). But, unfortu-
nately, after the admendment of sub-section (1) and (A}, sub-section (2)
has not been amended with reference to these amended provisions. As the
law stands at present, the question of issue of prospectus without an
application to stock exchange cannot arise at all.

As careful reading of sub-section 2(A) will clearly disclose that the
said section comes into operation only where permission has been granted
by the recognised stock exchange or exchanges. These words “where per-
mission has been granted” are of great significance. Therefore, the con-
tention that on the date of allotment the liability to pay interest arises may
not be correct. Nor again, it would be correct to contend that the mechan-
ics of refund liability to pay arises on the date of allotment since there is a
failure of consideration in respect of shares not allotted.

‘ On allotment, the money may become due. Thereafter the money is
held in a fiduciary capacity. But the more important question is does it
become payable? We will, now, refer to Black’s Legu! Dictionary as to
the meaning of the word “due” and “payable” (5th Ed. 448) are as under :-

“Due” - fust; proper; regular; lawful; sufficient; reasonable, as
in the phrases “due care”. “due process of owing; payable;
justly owed. That which one contracts to pay or perform to
another; that which law or justice requires to be paid or done,
Owed, or owing, as distinguished from payable. A debt is
often said to be due from a person where he is the party owing
it, or primarily bound to pay. whether the time for payment
has or has not primarily bound to pay, whether the time for
payment has or has not arrived. The same thing is true of the
phrase “due and owing”. Payable. A bill or note is com-
monly said to be due when the time for payment of it has
atrived. The word “due” always imports a fixed and settled
obligation or liability, but with reference to the time for its
payment there is considerable ambiguity in the use of the term,
the precise signification being determined in each case from
the context. It may mean that the debt or claim in question ig
now (presently or immediately) matured and enforceable, or
that it matured at some time in the past and yet remains unsat-
isfied, or that-it is fixed and certain but the day appointed for
its payment has not yet arrived. But commonly, and in the
absence of any qualifying expressions, the word “dae™ is re-
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stricted to-the first of these meanings, the second being ex-
pressed by the term “overdue” and the third by the word “pay-
able”.

“Payable” -Capable of being paid; suitable to be paid; admit-
ting or demanding payment, justly due legally enforceable. A
sum of money is said to be payable when a person is under an
-obligation to pay it. Payable may therefore signify an obliga-
tion to pay at a future time, but, when used without qualifica-
tion, term normmally means that the debt is payable at once, as
opposed to “owing”.

- As a matter of fact, these words assumed great significance under
section. 60 of T-ansfer of Property Act. The section was amended by Act
20 of 1929. The word “due” in the section has been substituted for the
word “payable” in order to make it clear that a mortgagor cannot redeem
within the term of the mortgage”. “When the right of redemption arises —
the right of redemption arises when the principal money secured by the
mortgage has become due and may be exercised at any time thereafter,
subject of course to the law of limitation. In English law, the mortgagor
cannot redeem before the time fixed for payment. Nevertheless there were
a considerable number of Indian ¢ases in which it was held that the time
fixed in the deed was fixed for the convenience of the mortgagor and that
he could redeem before that time unless there was an express stipulation
to the contrary. These cases are bad law, for the view taken in other cases
that the mortgagor cannot redeem before the time fixed for payment is
confirmed by the decision of the Judicial Committee in Bhaktawar Begam
v. Husaini Khanam, [1914] 36 All. 195. 41 L.A. 84, 23 1.C. 355 followed
in Bir Mohammad v, Nagoor, [1914] 27 Mad. L.J. 483, 25 1.C. 576 which
treats Rose Ammal v. Rajarathnam, [1900] 23 Mad. 23 as overruled”.

. In 1976 (46) Company Cases 25 in Buroda Board & Paper Mills
Led. v. Income-Tax Officer. Circle I, Warde-E, Ahmedabad and others, it
is held as under :-

“Mr. A.L. Shah who appears for the liquidator in Q.. Appeal
No. 2 of 1975 has urged before us that the legislature has used
in the context of the prior**y of debts two distinct sets of words
“debt due” and “due and payable” and proper meaning should
be given to these sets of words, namely, “debt due” and “due
and payable” and distinction must be made when the legisla-
ture has used two different terminologies, namely, “due” in the
beginning of the clause and “due and payable™ at the end of
the clause. He also wants us to dissect the phrase *“due and
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payable” and he wants to emphasize that the debt must have
become due in the narrower sense of the word of having come
into existence and having been payable with reference to en-
‘forceability of payment and, in this sense, relying upon the
decision of D.A. Desai J., he has urged before us that the debt
must be existing at the relevant date and the event which
brought the debt into existence must have occurred within the
twelve months preceding the relevant date and it must also
have become payable, meaning thereby that its payment could
have been enforced against the company, within the twelve
months before the relevant date. In view of the decisions that
we have already referred to, particularly the passage from Peo-
ple v. Arguello as approved by the Supreme Court in Kesoram
Industries’ case and in Raman Iron Foundry's case, it is not
possible for us to accept this contention of Mr. Shah. In our
opinion, the only meaning that could be attached to the word
“due” occurring in section 530 is that it must be presently due
and the words “due and payable™ mean the same thing, namely,
that it must be presently payable. Therefore, so far as section
530(1) (a) is concerned, the revenue, tax, cess -or rate, due
from the company to the Central or State Government or to a
local authority must be presently payable, that is, that the li-
ability could be enforced as at the relevant date and, secondly,
it must have so become presently payable within the twelve
months immediately preceding the relevant date”,

In this connection we may refer to the case in Union of Indiu v. Air
Foam Industries (P) Lud., AL R 1974 8. C 1265 & 1271 (para 7), which
reads as follows :-

“The first thing that strikes one on looking at Clause 18 is its
hieading which reads; *Recovery of Sums Due"”. It is true that a
heading cannot control the interpretation of a clause if its meaning
is otherwise plain and unambiguous, but it can certainly be
referred to as indicating the general drift of the clause and
affording a key to a better understanding of its meaning. The
heading of Clause 18 clearly suggests that this clause is in-
tended to deal with the subject of recovery of sums due. Now a
sum would be due to the purchaser when there is an existing
obligation to pay it in praesenti. 1t would be profitable in this
connection to refer to the concept of a ‘debt’ for a sum due is
to be found in Webb v. Stenton, [1883] 11 QBD 518 where
Lindley, L.J.. said :....a debt is a sum of money which is now
payable or will become pavable in the future by reason of a
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present obligation”. There must be debitum in praesenti;
solvendum may be in praesenti or in future - that is immate-
rial. There must be an existing obligation to pay a sum of
money now or in future. The following passape from the judg-
ment of the Supreme Court of California in People v. Arguelio,
[1869] 37 Calif 524, which was approved by this Court in
Kesoram Industries v. Commr.-of Wealth Tax, [1966] 2 SCR
688 (AIR 1966 SC 1370), clearly brings out the essential char-
acteristics of a debt. ‘ ‘

“Standing alone, the word ‘debt’ is as applicable to a sum of
" money which has been promised at a future day as to a.sum

now due and payable. If-we wish to distinguish between the

two, we say of the former that it is a debt owing, and of the
latter that it is a debt due”.

This passage indicates that when there is an obligation to pay a
sum of money at a future date, it is a debt owing but when the
obligation is to pay a sum of money in praesenti it is a debt
due, A sum due would, therefore, mean a sum for. which there
is an existin obligation to pay in praesent, or in other words,
which is presently payable. Recovery of such sums is the sub-
ject-matter of Clause 18 according to the heading. That is the
dominant idea ruynning through the entire Clause 18".

We will now refer to Venkataramiya’s Law Lexicon and Legal Max-
ims Vol. 1, 713, 714. “Due” - means payable immediately or a debt con-
tracted but payable at u finure time. In Wharton’s Law Lexicon, 14th
Edn., its meaning is stated to be “anything owing. That which one con-
tracts to pay cr perform to another; that which law or justice requires to be
paid or done. fr should be ohserved that u debt is said to he ‘due’ the
instant that it has existence os a debt; it may be puayable at a fitwre time "
Therefore it cannot be contended on the strength of Section 530 ‘due’ and
‘payable’ is one and the same even under $.732 (A). However, as con-
tended, if the liability to pay interest arises from the date of allotment and
the grace period after eight days, what is to happen in cases where permis-
sion is refused by the stock exchange” For the grant of such permission 10
weeks are available. Therefore, a company making allotment prior to the
grant of permission cannot be mulcted with the liability when the section
itself comes into play upon the grant of permission. Therefore, some
definite date is required. It cannot be lest sight of that. where permission is
refused in the first instance there is also the right of appeal under Section
22 of the Securities Contracts (Regulations) Act, 1956. This too. has got
an important bearing. It cannot be held that after allotment the mechanics
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of refund would come into play and again after rejection of permission,
the money on all applications should be refunded once over again.

Equally, the contention of Mr. Anil Divan that the stock exchange
will have power to extend the time cannot be accepted. It may be a
practice to do so. But it does not mean the stock exchange can act con-
trary to clear wording of this section. More so, when Sub-section (4) is
clear in its terms. Merely because the intending applicants agree to abide
by the prospectus that cannot be binding in the teeth of this Sub-section.

For the sake of completion, reference may be made to the corre-
sponding provision of English Law. Buckley on the Companies Acts, 14th

"Ed. Vol.I, while dealing with Section 51 which is the corresponding provi-

sion states as follows :-

“The Act does not require the prospectus to fix any time for
closing the subscription lists and, unless and until an issue is
fully subscribed, there is nothing in law to require the com-
pany to close the lists, It is the common practice, however, at
any rate in the case of prospectuses issued generally, to state

in the prospectus that the lists will be closed on or before a
particular date. In any case to which this section applies the

company will, by reason of sub-s(3), be unable to employ any
money received from shareholders until either permission to
be listed has been obtained, or the lists have been closed and
the period indicated in sub-section (1) has expired without the
permission having been refused. Note that the sub-section does
not say, ‘if the permission has not been granted before the
expiration of three weeks etc’ Presumable in practice the
stock exchange, when it has an application for permission to
be listed under consideration and has not either granted or
refused permission within the three weeks period indicated
above, will notify the applicant under sub-section (1) of an
extension of the period. -

An allotment within this section is void, not voidable as in an
allotment in breach of Section 47" sub-section (3) in Re Nanwa
Gold Mines, Balluntyne v. Nanwa Gold Mines Ltd. applica-
tions to subscribe foir shares were. invited on the footing that,
if a resolution for reduction of capital was not passed or not
confirmed by the court, the application moneys would be re-
funded and meanwhile would be retained in a separate ac-
count. The moneys were in fact put in a separate account in
the names of the company and its registrars, The conditions

F

H
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were not fulfilled and shortly afterwards a receiver was ap-
pointed in a debenture-holders’ action. Harman J. held that the
moneys in the separate arcount were repayable to the subscrib-
ers in full, basing his decision on the terms of the invitation
and not on the prox;isions of this sub-section; but he expressed
the view that the payment into a separate account in compli-
ance with the sub-section would probably have the same ef-
fect”. -

Palmer’s Company Law, 1982, Vol 1, 264 states as follows:-

“Refusal of Application to Deal - Where a prospectus states
that application has been or will be made for the shares or
debentures to be dealt with on the stock exchange, any allot-
ment made on an application under the prospectus shall be
void.

(1) - if permission has not-been applied for before the third day
after the first issue of the prospectus; or

(2) if permission is refused before the-expiration of three
weeks (subject to the extension by the stock exchange to
six weeks from the date of the closing of the subscriplion
lists (Sec. 51 (.

It should be noted that under case (2) above, the allotment is not
void if the stock exchange merely defers the decision on permission to
deal, or does not arrive at a decision within the stated time.

During the periods stated in cases (1) and (2) above, the application
money received by the company from shareholders who applied for shares -
has to be kept on separate account (Sec. 51 (3) ; ““that appears”, as Harman
1. observed in Re Namva Gold Mines Ltd, “to be an attempt to erect, so to
speak, by statute a kind of trust for applicant”, consequently, the applica-
tion money thus kept on separate account does not form part of the gen-
eral assests of the company which are charged by a debenture secured by
a fToating charge. The relationship between the applicants and the com-
pany which holds the application moneys on separate account is that if
bailors and bailee, and not of creditors and debtor”.

Now, we will refer to the case in Narnwu (lofd Mines Ltd, Balluntyne
v. Namwa Gold Mines Lo, [1955] I W.L.R. 1080 ¢¢ 1085.

“Sub-section (3) provides that where money is sent in on a
provisional application: “Al money received as “aforesaid shall
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be kept in a separate bank account so long as the company
may become lable to repay it under the last foregoing sub-
section; and, if default is made in complying with this sub-
section, the company and every officer of the company who is
in def:ait shall be liable to a fine not exceeding five hundred
pounds”. That appears to be an attempt to erect so to speak, by
statute a kind of trust for applicants in a case of this sort. It is
irrelevant here, because in this case the directors promised to
do this very thing; No doubt that was only a compliance with
the statute; but they did promise to do 50 and I think that their
promise is of contractual effect, so [ need not consider whether,
if there was no promise but only the statutory obligation, the
position would be the same. I incline to think it would be so,
and that the object of section 51(3) was to provide protection
for persons who pay money on the faith of promises of this
kind”.
As to the present position with repard to the liability to refund under
Sec. 73 2(A) it is important to bear in mind that two notifications have
come to be issued in exercise of powers conferred under Section 642.

Notification No. GSR 614 (E) dated 3rd October, 1991, called the
Companies (Central Government’s) General Rules and Forms (Second
Amendment), 1991, which came into force on Ist November, 1991. In the
above notification it is stated as under ;-

“If the company does not receive application money for at
least 90% of the issued amount, the entire subscription will be
refunded to the applicants within ninety days from the date of
closure of the issue. If there is delay in the refund of applica-
tion money by more than 8 days after the company becomes
liable to pay the excess amount, the company will pay interest
for the delayed period, at prescribed rates in sub-section (2)
and (2A) of Section 73. No statement made in this Form shall
contravene any of the provisions of the Companies Act, 1956,
and the rules made thereunder”.

“Signature of Directors”

Again, notification No. 5.0. 666(E) dated October 3, 1991 issued
under sub-section (1) of Section 641 with amendments in Schedule 1] to
the said Act, under Part I General Information, stated as under:-

“(fi Declaration about the issue of allotment letters/refunds
within a period of 10 weeks and interest in case of any delay
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in refund ai the prescribed rate under Section 73(2)/2A"

- - Thus, the liability of the company to repay the excess amount under

section 73(2A) will arise only on the expiry of 10 weeks from the date of

the closure of subsc.iption lists. The inferest begins to accrue thereupon at
the end of § days. : '

As to the meaning of the word “forthwith”, we will now refer to
Bouvier’s Law Dictionary for the meaning of the word “forthwith”. “FORTH-
WITH. As soon as by reasonable exertion, confined to the object, it may
be accomplished. (Approved in Dickerman v. Trust Co., 176 U.S. 193, 20
Sup, Ct. 311, 44 L.Ed. 423). This is the import of the term; it varies, of
course, with every particular cases; 4 Tyrwh. 837, Edwards v. Ins Co., 75,
Pa. 378. See Seammon v. Ins. Co., 101, Il 621; 11 H.L. Cas. 337. Bennect
v. Ins 67 N.Y. 274; Pennsylvanis R.Co. v. Reichert, 58 Md. 261; Meriden
Sitver Plate Co. v. Flory 44 Ohio St, 437, 7 N.E. 753. It is not as promptly
as immediately; in some cases it might mean within a reasonable time; 7
Dowl. 789". We will also refer to 193 Soutern Reporter, 339 and 16
Soutern Reporter 33 @ 35 Col 1. “As regards compliance with statute
requiring petition for judicial review of an executive committee’s denial
of primary election contest to be filied “forthwith” the term *forthwith” is
a relative one and means within such time as to permit that which is to be
done. to be done lawfully and according to the practical and ordinary
course of things to be performed or accomplished. and it is not to be used
by way of a penalty when accidental interventions of which party is not to
be charged with foresight have upset what otherwise would have been
reasonable calculations regarding available time, Laws 1035, Ex, Secs ¢,
10", “Forthwith” is not susceptible of a fixed time definition, and the
surrounding facts and circumstances must be taken into consideration in
determining the question, and forthwith may be minutes, hours, days or
even weeks”. Therefore it cannot be said that “forthwith” means E.O.
instanti.

It cannot but be held that the payment of interest is only compesa-
tory and not penal. Merely because clause 10 to which a reference has
already been made uses the word “penal” it cannot be amount to penalty,

" An useful reference can be made in Muhaluxmi Sugar Mills Co. Ltd. v.
Commissioner of Income Tax, Defhi, New Delhi, [1980] 3 SCR 421. “4.
Penalties - if any person defaults in payment of cess imposed under sub-
section (1) of Sec. 3, or, contravenes any provision of any rule made
under this Act, he shall without prejudice to his liability therefore under
sub-section (5) of Sec. 3 be liable to imprisonment upto six months or to a
fine not exceeding rupees five thousand or both and in the case of con-
tinuing contraventio in to a further fine not exceeding rupees one thousand
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for each day during which the contravention continues”. It is apparent that
section 3(2) requires the payment of cess on the date prescribed under the
rules. Rule 4 of the U.P. Sugarcane Cess Rules, 1956 provides that the
cess due on the sugarcane entering into the premises during the first .
fortnight of each calendar year must be deposited in the government treas-
ury by the twenty second day of that month and the cess due for .he
remainder of the month must be deposited before the seventh day of the
next following month. If the cess is not paid by the specified date, then by
virtue of 5. 3 (3) the arrear of cess will carry interest at the rate of six per
cent per annum from the specified date to the date of payment. Section
3(5) is a very different provision. It does not deal with the interest paid on
the arrears of cess but provides for an additional sum recoverable by way
of penalty from a person who default in making payment of cess. It is a
thing apart from an arrear of cess and the interest due thereon.

Now, the interest payable on an arrear of cess under s. 3(3) is in
reality part and parcel of the liability to pay cess. It is an accretion to the
cess. The arrear of cess “carries” interest; if the cess is not paid within the
prescribed period a larger sum will become payable as cess. The enlarge-
ment of the cess liability is automatic under section 3(3). No specific
order is necessary-in order that the obligation to pay interest is as certain
as the liability to pay cess. As soon as the prescribed date is crossed
without payment of the cess, interest begins to accrue. [t is not a penalty
for which provisions has been separately made by s. 3(5). Nor is it a
penalty within the meaning of s. 4, which provides for a criminal liability
and a criminal prosecution. The penalty payable under s. 3(5) lies in the
discretion of the collecting officer or authority. In the case of the penalty
under s. 4, no prosecution can be instituted unless, under s. 5(1), a com-
plaint is made by or under the authority of the Cane Commissioner of the
District Magistrate. There is another consideration distinguishing the in-
terest payable under 5. 3(3) from the penalty imposed under s. 3(5). Sec-
tion 3(6) provides that the officer of authority émpowered to collect the
cess may forward to the Collector a certificate under his signature specify-
ing the amount of arrears including interest due from any person, and on
receipt of such certificate the Collector is required to proceed to recover
the amount gpecified from such person as if it were an arrear of land
revenue. The words used in 5. 3(6) are “specifying the amount of arrears
including interest”, that is to say that the interest is part of the arrear of
cess. In the case of a penalty imposed under s. 3(5), a separate provision
for recovery has been made under s. 3(7). Although the manner of recov-
ery of a penalty provided by s. 3(7) is the same as the manner of recovery
provided by s. 3(6) of the arrears of cess, the Legislature dealt with it as
something distinct from the recovery of the arrears of cess including
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interest. In truth, the interest provided for under s. 3(3) is in the nature of
compensation paid to the Government for delay in the payment of cess. It
* is not by way of penalty. The provision for penalty as a civil liability has
been made under s. 3(5) and for penalty as a criminal offence under s. 4,
The Delhi High Court proceeded entirely on the basis that the interest
" bore the character of a penaity, It was according to the leammed Judges -

“penal interest”. The leamed Judge failed to notice s. 3(5) and s. 4 and the
other provisions of the Cess Act”.

The last question will be that in view of the clear terms of th2 statute
whether the administrative inconvenience could be pleaded. This could be
decided with reference to the case in Sanjeev Coke Manufacturing Co v.
Bharar Coking Coul Ltd. & Arother, [1983] 1 SCR 100 @029, as
follows:-

*...But in the ultimate analysis, we are not really to concern
ourselves with the hollowness or the self-condemnatory nature
of the statements made in the afftdavits filed by the respond-
ents to justify and sustain the legislation. The deponents of the
affidavits filed into Court may speak for the parties on whose
behalf they swear to the statement. They do not speak for the
Parliament. No one may speak for the Parliament and Parlia-
ment has said what it intends to say, only the Court may say
what it the Parliament meant to say. None ¢else. Once a statute
leaves Parliament House, the Court’s is the only authentic voice
which may echo (interpret) the Parliament. This the court will
do with reference to the language of the statute and other
permissible aids. The executive Government may place before
the court their understanding of what Parliament has said or
. intended to say or what they think was Parliament’s object and
all the facts and circumstances which in their view led to the
legislation. When they do so, they do not speak for Parliament,
No Act of Parliament may be struck down because of the
understanding or misunderstanding of Parliamentary intention
by the executive government or because their (the Govern-
ment’s) spokenmen do not bring out relevant circumstances
but indulge in empty and self-defeating affidavits. They do not
‘ and they cannot bind Parliament. Validity of legislation is not
: to be judged merely by affidavits filed on behalf of the State,
but by all the relevant circumstances which the court may
ultimately find and more especially by what may be gathered
from what the lepislature has itself said...”
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Therefora, it has to be held that administrative inconvenience can

" hardly be any ground.

Viewing the statutory provisions from the above perspective, [ agree
with my learned brother that the liability to repay the ¢xcess amount arose
on November 1, 1990 and the liability to pay interest arose on the expiry
of eight days from November |, 1990.

ORDER

For the reasons stated by us in our separate but concurring judg-
ments dated 4.2.1992, we allow the appea! to the limited extent indicated

by us and the judgment of the High Court shall stand altered accordingly.”

In the circumstances of this case. we make no order as to costs.

V.PR. Appeal allowed.
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