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EXPRESS NEWSPAPERS PVT. LTD. & CORS.
Ve
UNION OF IMDIA & ORS.

OCTOBEK 7, 1985/NOVEMBER 5, 1985
[A.P. SEN, E.S. VENKATARAMIAH AND R.B. MISRA, JJ.]

Articles 32 & 226 - Executive action challenged on grounds
of violations of Art. 14, 19(1)(a) & (g) by writ petition -
Maintainability of - Issues pertaining to civil rights arising
out of contracts between parties — Whether can be declded on mere
affidavits. Held: Filing of civil proceedings only remedy — Civil
Procedure Code, &.9.

Articles 19(1) (a) and (2) - Freedom guaranteed under -
Whether comprehends freedom of press -~ Violation of such freedom
~ How to be determined.

Articles 239(1), 53(1), 72,77, 240 & 298 - Lt. Governor of
Delhi ~ Whether successor of the former Chief Commissioner of
Delhi - Whether has power to deal with allotment/lease etc. of
lands falling within Union Territory of Delhi and which is under
control and administration of Land & Levelopment Officer and
vests in Govt. of India, Ministry of works & bousing - Govt. of
Part 'C' States Act 1951, sec. 21, Proviso, Authentication
(Orders & Other Instruements) Rules 1958, Govt. of India (Allo—
cation of Business) Rules 1961 & General Clauses Act 1897, s.18.

Local Authorities -

Delhi Development Act, 1957 s8.53(3)(a), 12(4), 14,41 and
2(d) = Construction of a building - Permission obtained from
competent authority under the Act - Whether it will prevail
notwithstanding anything inconsistent therewith in any other law.

Delhl Municipal Corporation Act 1957 ss.343, 344 and 481
read with Delhi Municipal Corporation (Buildings) Bye-laws 1959 -
Bye-laws 25(2) - (IV~B), 21(1), 22(V) and 2(33) - Show cause
notice for taking action u/ss.343 & 344 - Valldity of -
Permission already granted by coupetent authority under Delhi
Development Act 1957 to ralse the structure and acted upon -
Whether raising of structure can be questioned under ss.343, 344
- Applicability of bye-laws — Height of building - Restriction of
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- How to be decided - Construction of press building with
increased FAR of 360 with double basement for installation of
printing press - Validity of - Master Plan and Town Planning -
Wnether construction Jlegal and .in compliance with terms and
conditions of lease deed - Notice of re-entry upon forfeiture of
lease — Validity of.

Specific Rellef Act 1963, ss. 5,6 and 9 - Perpetual lease
granted to a private limited company by govermment for
construction of building - Provisions in lease deed for Govt.'s
right of re-entry in case of breach of lease terms — Whether
lessor can enforce that right by resort to summary procedure -
Recourse to Public Premises (Eviction of Unauthorised Occupants)
Act, 1971 - When arises - ‘Public Premises (Eviction of
Unauthorised Occupants) Act, 1971, ss.2(3), and (g) and 5.

Govermment Grants Act 1895, s.3 - Effect of. 73

Administrative Law - Mala Fides - Allegations of - Misuse
of Power in bad faith for collateral purpose — Whether amounts to
mala fide exercise of power - Burden and natrcve of proof -
Allegations tc¢ be definite, specific and not vague - Court to
accept them as true, if not controverted on affidavits.

Doctrine .of ultra vires =~ Scope of - Fraud on power -
Meaning of - Exercise of power in good faith and misuse in bad
faith - Distinction between.

Doctrine of Promissory Estoppel - Applicability of -
Whether applicable against govermment - Limitations - What are.

The Central Govermment had in the year 1949 demarcated the
press area along the Bahadur Shah Zafar Marg, New Delhi. It
consisted of plots Nos. 1 to 10 known as Press Enclave as a
commercial complex. These plots were alloted to various
newspapers like the Indian Express, Times of India, Patriot,
National Herald, etc. Petitioner No.l, Express Newspapers Private
Ltd., engeged in the businese of printing and publishing a
national newspaper, Indian Express (Delhi Edition), was alloted
plot nos. 9~10 Bahadur Shah Zafar Marg, New Delhi by an indenture
styled as an “"agreement for lease” executed on May 26, 1954
between the petitioner and the Secretary (Local self-government)
to the Chief Commissioner of Delhl by the orders and directions
of the President of India for the construction of a four storeyed
building meant to be used for a newspaper.

[p]
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At the time of comstruction of buildings in the press area
there were no restrictions as to the Floor Area Ratio (FAR)
permissible along the Bshadur Shah Zafar Marg and the only
restriction on construction of bullding in that ares was that the
allottees of the plots should construct bulldings up to a height
of 60 feet. The Express Newspapers Pvt, Ltd. was allowed to build
upon the entire area of plots Nos. 9 and 10 with & ground
coverage of 100%Z, that 1s, edge to edge, a structure with a
winimm of five storeys including the ground floor for the
purpose of installation of a printing press for publication of a
Hindi newspaper. This permission was granted in response to the
plans submitted by the Express Newspapers Fvt. Ltd. and approved
in writing by the Chief Commissioner of Delhi acting for and on
behalf of the lessor, that is, the Unficn of India.

During the preliminary work of comstruction by the Express
Newspapers Fvt. Ltd:. an underground sewer line was found to be
running disgonally across plot nos. 9 and 10. It was agreed
between the parties vide lease egreement dated November 19, 1957
that in view of the underground drain rumning through the plots,
the Express Bulldings would be comstructed only to the East of
the drain till the drain was diverted. In effect, an area of 2740
square yards to the West of the drain had to be left open .as
residual plot of the land out of a total area of 5703 square
yards. The Express Newspapers Pvt. Ltd. constructed the old
Express Building to the East of the sewer line with an FAR of 260
with reference to the entire plot leased to it f.e. plots Nos. 9
and 10 although the bullding occupied only half of the area. Om
March 17, 1958 another perpetual lease was executed by Assistant
Secretary (15G) to the Chief Commissioner, Delli by the order and
direction of the President of India demising on behalf of the
Union-of India in perpetuity the Nazul land described therein in
congideration of payment of a premium and yearly rent. Likewise,
the esrlier agreement dated November 19, 1957 so alsc the
supplementary agreement of May 26, 1954 were also executed by the
said Officer in the seme manner. Both the agreements stipulated
that the rules, regulations and bye~laws of the Municipal
Corporation of Delhi relating to buildings which may be in force
from time to time shall be conformed to by the lessee.

{n November 6, 1959 all functions relating to administra—
tion of leases of Govermment lands in Delhi were transferred from
the Chief Commissioner of Delhi (LSG) to the Ministry of Works &
Housing.

In the year 1977, petitioner No.l, the Express Newspapers
Pvt. Ltd., approached the Municipal Corporation of Delhi for
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shifting the sewer line outside plots Nos. 9 and 10 and also
moved the lessor, the Union of India, Ministry of Works and
Housing for grant of requisite sanction to construct the new
Express Bullding with an FAR of 400, The Chief Engineer, Delhi
Water Supply and Sewage Disposal Undertaking granted approval to
the diversion of the sewer line at the coet of petitioner No.l.
Thereafter, petitioner No.l, informed the Ministry of Works and
Housing about the aforesaid approval granted by the Municipal
Corporation of Delhi and requested the Ministry for advice on the
FAR permissible for the said building. The matter was processed
in the Ministry of Works and Housing at various levels and
ultimately on October 21, 1978, the Vice—Chairman, DPelhi
Development Autbority took the following decisions: (a) to
smelgamate plots Nos.? and 10,and taking into account the
exigting bullt-up area would permit the FAR of 360 overall; (b)
to allow the residual area of plots Nos.9 and 10 to be built in
line with the Times of India and Shama Building; (c) to exclude
the basement from the calculations of the FAR provided the
basexents are not used for office purposes; (d) to permit parking
on the service road in the same manner as it was for the other
buildings in this line. The Vice—Chairman further directed that
the aforesaid order was to be treated as one under special
sppeal. He accordingly gave instruction for issuing ‘'No
Objection' to petitioner No.l for construction on the residual
area and to make a reference to the Govermment of India asking
for confirmation of the action proposed in view of the order of
the Minister for Works and Housing to clear the cases immediately
and to obtain his ex post facto sanction. On November 4, 1978 the
Joint Director (Bulldings), Delhl Development Authority issued a
"No Objection Certificate™ to the petitioners and the Ministry of
Worke and Housing granted its ex post facto approvel on November
24, 1978. Thereafter, petiticner No.l constructed its new Express

On February 17, 1980, respondent No.2 Jagmohan agsumed
office as the Lt. Governor of Delhi and on the same evening, he
summoned the Commissioner of the Municipal Corporation of Delhi
and called for the files relating to the construction of the new
Express Building at Bahadur Shah Zafar Marg, New Delhi. On the
next day, the necessary files were made avallable. On February
20, 1980, some important files of the Delhi Development Authority
relating to the Express Buildings were sent to respondent No.2.
On February 29, 1980, respondent No.2 through the Commissioner
Municipal Corporation of Delhi caused the locks of the office and
cupboards of the Zonal Engineer (Building) to be broken open to
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take away the files relating to the new Express Building. On
March 1, 1930 respondent No.2 convened a press conference in
which he handed over a press release alleging (i) that the new
Express Bullding put up by the petitioners wes in contraventioa
of law in several respects; (ii) that he had ordered an inquiry
to be made by a committee of three of his subordinate officials
and (111) that the new Express Bullding might have to be
demolished. On the same day, although the relevant files had been
removed from his office, the Zonal Engineer (Buildings), City
Zone, Municipal Corporation of Delhi served a notice on
petitioner No.l, to show cause why action should not be taken for
demolition of the Express Buildings under ss. 343 and 344 of the
Delhi Municipal Corporation Act, 1957. On March 4, 1980, a second
press release was 1lssued from the Raj HNivas, to justify the
action of respondent no.2 in initiating the inquiry. The issue of
show cause notice again figured in a third press release dated
March 8, 1980. The Ministry of Works and Housing also submitted
the files relating to the construction of the New Express
Bullding to respondent No.2 on March 7, 1980. On March 10, 1980
the Engineer Officer in the Land and Development Office under the
Ministry of Works and Housing also issued a notice to the
petitioners to show cause within 30 days as to why the property
should not be re-entered under clause 5 of the perpetual lease on
the grounds: (1) that the construction of the New Express
Bullding was without permission from the lessor under the terms
of lease; (ii) that the plans were not submitted for the sanction
under the terms of lease by the lessor; and ({i1) that the plans
were in contravention of ¢l.2(5) and 2(14) of the lease deed. On
March 12, 1980 at a specially convened Press Conference,
respondent No.2 released the report of the Committee of his
subordinates which substantiated the view of respondeat No.2 and

also found that petitioner No.l was liable to pay Rs.35 lacs as
counversion charges.

The petitioners challenged the validity of the aforesaid
two notices before the Supreme Court under Art.32 of the
Constitution on the grounds: (1) That the Lt.Goveruor appointed
by the President under Art. 23%(1) of the Constitution is an
Administrator and he discharges such functions ae are entrusted
to him by the President of India and in the absence of a
notification under Art. 239{1), the Lt. Governor camnot usurp the
functions of the Union of India in relation to the properties of
the Union: (ii) that the Lieutenant-Governor is not a successor
of the Chief Commissioner of Delhi. There was no notification
issued by the President under Art. 239(1) of the Constitution for
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the conferral of any power on the Lt. Governor to administer the
lease 1in question; (iii) that it is inconceivable that aftevr
October 1, 1959 when the administrative control over the Land &
Development Officer was transferred from the Delhi Administration
to the Ministry of Works & Housing and by virtue of a notifi-
cation issued under Art. 299(l) the Secretary, Ministry of Works
& Housing was made the competent authority to act for the
President with regard tc¢ any contract, grant or assurance or
property of the Union, the Lt.Governor could still arregate to
. himself the powers of the Union of India, Ministry of Works &

Houslng in relatfon to the lease; (iv) that respondent No.2,
Jagmohan, is actuated with personal bias against the Indian
Express which had published an article in the Indian Express in
April 1977 with regard to his role during the period of Emergency
in Turkman Gate demolitions. The proposed action of re—entry by
the lessor i.e. the Union of India, Ministry of works & Housing
at the instance of the Lt. Governor of Delhi is an act of politi-
cal vendetta. The impugned notices have been issued with an evil
eve aod an unequal hand and with a deliberate design to compel
the petitioners to close down the Express Group of Newspapers in
- general and the Indian Express in particular. The said notices
are ex—facle illegal and without jurisdiction and are contrary to
factual and legal provisions. The arbitrary and discriminatory
initiation of executive action under the guise of alleged
infraction of the terms of the lease and/or the Master Plan of
Delhi and or the municipsl building bye—laws is violstive of the
petitioners’ fundamental rights under Arts.14,19(1)(a) and
19(1)(g) of the Constitution; (v) that the impugned notice issued
by the Zonal Engineer (Building) City Zone, Municipal Corporation
of Delhi dated March 1,1980 was illegal and void as he did not
apply his mind at all to the question at issue but merely
issued the same at the instance of respondent HNo.2. The
construction of the sald building was not without or contrary to
the sanction referred to in 8.336 or in contravention of any of
the provisions of the Act or bye-laws made thereunder; (vi) that
the erection of the double basement or a working platform in a
printing press like the Express Newspapers Pvt. Ltd. is a
compoundable deviation from the sanctioned plan and the
insistence of the Municipal Corporation of Delhl to demolish the
same suffers from the vice of hostile discrimination. (vii) that
the construction of - the new Express Building with an increased
FAR of 360 was in conformity with clause 2(5) of the perpetual
lease dated March 17,1958 inasmuch as it was with the express
sanction of the lessor f.e. the Union of India. In terms of the
Govermment of India (Allocation of Business) Rules, 1961 as well
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as under a notification issued under Art.299(1), the Ministry of
Works & Housing with the Mipnister at the bead was and is the
ultimate authority responsible to deal with the property of the
Union and to enter into all contractual obligations relating
thereto. The Minister had not only full authority, power and
Jurisdiction to grant permission to the petitioners to construct
the new Express Building with an increagsed FAR of 360 with a
double basement for the installation of the printing press, but
the action taken by the then Govermment was in good faith after
taking into conpideration all the circumstances attendant at all
levels. (viii) that there could be no objection to the construc-
tion of the new Express Bullding with an increased FAR of 360 as
it allowed the residual area of plots Nos. 9 and 10 to be bullt
in line with other buildings along the Bahadur Shah Zafar Marg.
Further, the Master Plan for Delhi subgequently approved by the
Central Government in the year 1962 does not mention the press
area on the Bahadur Shsh Zafar Marg comprising of the press
enclave. Although specified as a commercial area, it is not
listed in the list of “alresdy built-up commercial areas” because
it relates to the walled city of old Delbi. The Zonal development
plan for D-II ares within which the press plots are located also
petmitted an FAR of 400 for the press ares in the Bahadur Shah
Zafar Marg. Therefore, all that the then Minister for Works &
Housing did was to restore to the petitioners the right that
they acquired under the parpatual leagse dated March 17, 1958 f.e.
to be treated alike alongwith other plot—holders in that area and
a denial of such equal terms would be opposed to the principles
of equality besides being violative of Art.l4 of the Consti-
tution. (ix) That the Express Building at 9-10 Bahadur Shah Zafar
Marg forms the nerve—centre of the Express Group of Newspapers as
the editorlals and the leading articles of the Indian Express are
gent out and the editorial policy laid down from Delhi office to
ten centres all over India. In this factual background, the
impugned notices have a direct impact cn the freedom of the press
and being in excess of govermmental authority and colourable
exercise of statutory powers, are liable to be struck down as
offending Art.19(1){a) read with Art.l4 of the Constitution. (x)
that the lessor i.e. the Union of India is estopped by the
doctrine of promissory estoppel and cannot therefore go back upon
all assurances glven and actions taken by the previous govern—
ment, particularly when the petitioners had acted upon the deci-
siong ao reached ahd had constructed the new Express Buflding
with a cost of approximately Rg.l1.30 crores by February 1980
which at present would cost wore than Ra.3 crores.
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: It was contended on behalf of respondent Ko.l, the Union of
India; (1) that the right to occupy the land leased for the

constructicn of a building for installation of a printing press

is not within Art. 19(1)(a} nor within Art. 19(1)(g) but such a
right 18 derived from a grant or contract; (2) That the right

arising ocut of a statute or out of a contract cannot be a funda~-

mental right itself. Once a contract is entered into or a grant
18 made, the rights and 'obligations. of the parties are not
governed by Part III of the Constitution but by the terms of the
doament exbodying the contract or the grant, and any complaint
about its breach camnot be a matter for gramt of a writ,
direction or order under Art. 226 of the Constitution, much less
under Art.32, and since the petitioners are seeking to enforce a

" contractual right, it cannot be decided on a petition under Arte -

--32 of the Constitution. (3) That the content of Art. 19(1)(g) of

- the Constitution would not include the right which is . guaranteed’

by other clauses . of Art.19 (4)s That the argument of the
" petitioners that - the “building in _question 1s necessary for
running the press and any statutory or executive action to pull
it down or forfeit the lease would directly impinge on the right

of freedcm of speech and expression under Art. 19(1)(g) is wholly

migeonceived ivasmich as every activity that may be necessary for
exercise of freedom of speech- and - expression or that may
faciitate such exercise or make it mesningful and ‘effective
cannot be elevated to the status of a fundamental right. (5) That

the right to the land and the right to construct buildings

thereon for running a printing press are not derived from Art.

19(1) (a) but spring from the terms of the grant of such lands by

the Goveroment under the provisions of the Govermment Grants Act,
1895 and regulated by other laws governing the subject viz. 'the
' Delhi Development Act, 1957, the Master. Plan and the Zonal
Development - Plan framed = thereunder, the Delhi Mmicipal
Corporation Act, 1957 and the Delhi Mmicipal . Corporation
" (Building) Bye-laws, 1959 which regulate construction of
buildings in the Union Territory of Delhi irrespective of the
purpose for which the building 1e constructed. (6) That the right
. to run a_press may be a fundamental right guaranteed under Art.
19(1)(a) or Art. 15(1){(g) but the right to use a particular
building for running a press i1s altogether Znother thing inasmich

as no particular building is equally fit for the running of the

- press end the person desiring to run a press or already running
the press is at liberty to acquire another suitable building for
that purpose. Further, even if the tuildings in question were

necessary for the enjoyment of the rights under Art.19(1)(a) or.

Art. 19(1)(g) 'a right to_use a particular bullding does not
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become an integral part of the right to freedom of speech and
expression' or the 'right to carry on any trade of business in
printing and publishing a newspaper' and clearly therefore the
petitions under Art. 32 are not maintainable. (7) That even on a
question of fact, the direct impact of the impugned notices will
not be on the double basement wherein prioting press is lnstalled
but will be wholly or in part on the two upper storeys which are
not intended to be used in relation to the press or for publi-
cation of the intended Hindi newspaper but only for the purpose
of letting out the same for profit; the only other possible
effect may be the removal of the upper basement which the
petitioners call a working platform which has been constructed in
violation of the building regulations. (8) That there was no
imminent danger of demolition of the Express Building ner was the
impugned notice dated March 10, 1980 issued by the Engineer
Officer, Land & Development Office, a mnotice of re—entry upon
forfeiture of lease. It was merely a notice of an exploratory
nature requiring the petitioners to show cause why the lease
should not be forfeited under cl.5 of the lease—deed for alleged
breaches of cls. 2(5) and 2(14) thersof. The Petitioners should
have therefore entered appesrance before the Land & Development
Officer and showed cause against the action proposed. It was only
if the Land & Development Officer was not satisfied with their
explapation, that he would put up the papers before the Lt.
Governor for necessary action. It would then be for the lessor
i.e. the Union of India, Ministry of Works & Housing to decide
whether or not the lease should be forfeited under cl.5 of the
lease—deed. (9) That the impuguned notice by the Engineer Officer
purporting to act on behalf of the lessor i.e. the Union of
India, Ministry of Works & Bousing was not based either on the
report of the Three-Member Coumittee obtained by the Lt.Govermor
or on the basis of any commnication from him, (10} That the
Lt.Governor had no powers in relation to the properties of the
Uoion and, therefore, the Uniocn of India is not bound by the acts
of the Lt. Governor. The Lt. Governor had no power ip relation to
the lease and, therefore, he could not usurp to himself the
powers and functions of the Union of India in relation to the
lease deed. However the Lt.Governor as the Administrator had to
keep himself informed and camnot be said to have acted mala fide
merely because of any possible personal malus animus on his part,
i1f the quality of the action was itself in complete accord with
the law. (11) That the Govermment itself was in possession of
relevant records and applied its mind to them and the impugned
notice issued by the Engineer Officer who was empowered to act on
behalf of the President under Art.299(1) of the Constitution
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having been authenticated in the manner required by Art.77(3), it
must be deemed to be the decision of the President on the advice
of the Council of Ministers. as enjoimed by Art.74(2) and the
Court was precluded from making any investigation iato the
circumstances attendant thereto. (12) That it was the respondent
No:2 to meet the charges of malafides levelled against him.

On behalf of respondent No.2, the Lt.Governor of Delhi, it
was argued: (1) That the Administrator appointed by the President
under Art.239(1), as amended by the Seventh Amendment, could be
called by any deesignation, that the Chief Commissioner of Delhi
continued to be the Administrator of the Union Territory of Delhi
under Art.239(1) after November 1, 1956 when the Govermment of
Part C States Act, 1951 was replaced by 8.130 of the States
Reorganisation Act, 1956 and that he functioned as such till
September 6, 1966 since the Delhi Administration Act, 1966
. continued to use the nomenclature of Adminlstrator appointed by
the President under Art.239(1). It was for the first time on
September 7,1966 that the Administrator of the Union Territory
of Delhi who used to be designated as the Chief Commissioner was
re—designated as the Lt.Governor. (2) that the Lt.Governor was
successor of the Chief Commissloner and, therefore, all the
powers exercisable by the Chief Commissioner in relation to the
lease vested in him. (3) That the Lt. Governor was the alter ego
of the President in relatjon to such territory which he is
called upon to administer on behalf of the President. One of
the primary functions of the Lt. Governor, as the Administrator,
was to be aware of facts brought to his knowledge and there-
fore respondent No.2 could not have turned a blind eye to the
action of Sikander Bakht, the then Minister for Works & Housing
in making a highly fraudulent, illegal and improper grant of
sanction to petitioner No.l, the Express Newspapers Pvt. Ltd. to
build the new Express Buflding with an increased FAR of 360. (4)
That the Lt. Governor as the appointed agent or nominee of the
President was entitled to act on behalf of the lessor l.e. the
Union of India, Ministry of Works & Housing in relation te the
lease and therefore, he was well within his rights (a) in calling
for and making perusal of the respective files from the Ministry
of Works & Housing, Delhi Development Authority and the Municipal
Corporation of Delhi pertaining to the construction of the
Express Bullding with an increased FAR of 360; (b) in constitu-
ting a Three-Member Committee to inquire into the circumstances
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relating to the grant of sanction by the then Minister of Works &
Housing and to take necessary ateps ag regards the unauthorised
construction of the new Express Bullding; and (c) in forwarding
the report of the Three-Member Committee to the concerned autho—
rity, meanipg the Minigter for Workse & Housing for taking neces—
sary steps. (5) that the tranafer of administrative control of
the L & D O on October 1, 1958 to the Miniatry of Works & Housing
did not divest the Chief Commlssfoner of his contractual powers
given under the lease and he alone represented the lessor i.e.
the Union of India and not the Minigtry of Works & Housing (6)
That being the Lt. Governor of Delhi, he was responsible for the
admindstration of the Union Territory of Delhi and, as such, he
was acting within his power to direct all the authorities
concerned to prevent violation of laws by any person or institu-
tion. He further asserted that he, as the Lt. Governor of Delhi,
was fully competent to appoint the Inquiry Committee under the
Commissioner of Inquiry Act, 1952. (7) that the Union of India or
the Lt. Governor of Delhi never intended to inflict a reprisal on
the petitionmers for the independent stand of the newspapers they
publish. (8) that the respondents had no personal animosity
towards the Express Group of Newspapers and the ecriminal
complaint for defamation was fnstituted by respondent HNo.2
because the Indian Express was gullty of fabricating and publish-
ing false, motivated, scandalous storles about respondent HNo.2
and others. (9) That he had not ordered the issuance of the
notice in question and that the Land & Development Officer was an
authority independent of the administrative control and super—
vision of the Lt. Governor. As regards the impuged show cause
notice 1issued by the Zonal- Engineer (Building) City Zone,
Municipal Corporation of Delhi, it was asserted that the same had
been issued by the Municipal Corporation of Delhi in exercise of
its statutory powers under ss. 343 and 344 of the Delhl Municipal
Corporation Act after verification of the allegations. (10) That
the perpetual lease—deed dated March 18, 1958 governs the
relationship effectively between the Union of India and the Lt.
Governor on the one hand and the petitioners on the other i.e.
the contractual relations between the parties. (ll1) That the
sewer, according to the terms of the lease—deed, could not be
diverted without the consent of the Chief Commissioner and the
approval of the Ministry of Works & lousing was a nullity being
without jurisdiction and legal competence. (12) that for the
commercial user of the residual area to be kept as 'green' it is
only the Chief Commissioner (Lt. Governor) who could give
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sanction to construct for the commerclal user at the residual
area; the petitioners were liable to pay commercial realization
changes; and (13) that it is for the Chief Commissioner (Lt.
Governor) to decide if the breaches were remediable or as to the
nature of the remedies required for the breach. Since the
breaches are not remediable breaches, the impugned notice dated
March 10, 1980 issued by the Engineer Officer, L & D 0 for
re—entry upon the land on forfelture of the lease for breach of
the conditions was valid and proper.

Counsel for respondent No.4, Municipal Corporation of
Delhi, urged (1) that the Express Newspapers Pvt. Ltd. have no
right to construct the upper basement particularly whem the
Corporation refused to accord sanction to it and that, in any
event, it was not such an unavoidable necessity as to break the
law; and (2) that even if some receiving floor may perhaps be
necessary to recelve the printed newspapers from the machine, it
would be achieved by locating the machines on a suitable pedestal
or by laying the floor of the basement in such a manner as to
discharge the newspaper on the ground floor; and (3) that under
the Master Plan and the Building Bye-laws, not more than one
basement is permissible and that any basement more than one will
have to be reckoned for the purpose of FAR.

Counsel for- respondent No.5 Land & Development Officer
contended (1) that under the terms of the leage deed of 1958,
previous consent of either the President of India or the Chief
Commpissioner (Lt. Governor) or such officer or body as the lessor .
(President of India) or the Chiaf Commissioner of Delhi
authorised was necessary for building activity on the residual
area of the plots (2740 sq. yards). The Ministry of Works &
Housing did not represent the lessor or the Chief Commissioner. ;
and (2) that the Land & Development Officer is not a functionary
under the Ministry of Works & Housing. He is the officer
appointed on behalf of the lessor to administer the lease. At no
stage the petitioners approached the office of Land & Development
for permigsion to construct on the residual area of 2740 sq.yards
to the west of the pipe—line and no approval was cobtained from
the office of L & D O for construction of a building in contra-
vention of clauses 2{5), (9) and (l4) of the lease. The so—called
permissions and approvals obtained by the petitioners have mno
legal competence or authority under the terms of the lease—deed
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which governed the relationship between the petitioners and
respondent no.l.

Allowing the writ petitions,

BELD : By the Court (Per A.P. Sen, E.S. Venkataramiah &
R.B. Misra, J-)

(1) The writ petitions under Art.32 of the Constitution
must succeed and are allowed with costs. The notice issued by the
Engineer Officer, Land & Development Office dated March 10, 1980
purporting to act on behalf of the Government of India, Ministry
of Works & Housing requiring the Express Newspapers Pvt. Ltd. to
show cause why the lessor i.e. the Union of India, Ministry of
Works & Housing should not re—enter upon and take pessession of
plots nos. 9 and 10, Bahadurshah Zafar Marg, New Delhi together
with the Express Buildings buillt thereon, under ¢l.5 of the
indenture of lease dated March 17, 1958 for alleged breaches of
cls.2{5) and 2(14) thereof, and the earlier notice dated March 1,
1980 issued by the Zonal Engineer (Building), City Zonme,
Municipal Corporatiom, Delhd requiring them to show cause why the
aforesaid bulldings should not be demolished under s3.343 and 344
of the Delhi Municipal Corporation Act, 1957, are quashed. It is
declared that the construction of the new Express Building on the
residual portion of 2740 square yards on the western side of
plots nos. 9 and 10, Bahadurshah Zafar Marg with an increased FAR
of 360 with a double basement for installation of a printing
press for publication of a Hindli dally newspaper was with the
permiseion of the lessor i.e. the Union of India, Ministry of
Works & Housing and did nct constitute a breach of clauses 2(5)
and 2(14) of the lease—deed. [554 E-H; 555 A]

(2) The Lt. Governor failed to make a distinction in this
case between the power with respect to the subject 'Property of
the Union and the revemue therefrom' which is in Entry 32 of List
I of the Seventh Schedule to the Constitution and the general
powers of administration entrusted to him under Article 239 of
the Constitution as the administrator of the Union Territory of
Delhi. The property in question is a part of the estate of the
Central Government. Mere nearness to the seat of the Central



EXPRESS NEWSPAPERS v. U.0.T1. 395

Govermment does not clothe the Lt. Governor of Delhi with any
power in respect of the property of the Central Government. He
can discharge only those powers which are entrusted to him by the
Constitution and the laws. It 1s also not correct to claim that
all the powers of the former Chief Comnissioner of Dellil have
devolved on the Lt.Governor and continue to vest in him. [556
B-D]

Par A.P. Sen, J.

1(1) Freedom of the press ig comprehended within the right
to freedom of speech and expression guaranteed under
Art.19(1){a). The freedom of thought and expression, &nd the
freedom of the press are not only valuable freedoms in themselves
but are basic to a democratic forg of Government which proceeds
on the theory that problems of the Government can be sclved by
the free exchange of thought and by public discussicn of the
varlous issues facing the nation. It is necessary to emphasize
and one must not forget that the vital importance of freedom of
gpeech and expression involves the freedom to dissent to a free
democracy like ours. Democracy relies on the freedom of the
press. It ig the inalienable right of everyone to comment freely
upon any matter of public importance. This right is one of the
pillars of individual liberty—freedom of speech, which Supreme
Court has always unfailingly guarded. Howsoever preclous and
cherished the freedom of speech is under Art.19(l)(a), this
freéedon is not absolute and unlimited at all times and under all
circumstances but is subject to the restrictions contained in
Art.19(2). That must be so because unrestricted freedom of the
press and is wholly free from restraints, amounts to uncontrolled
licence which would lead to disorder and anarchy and it would be
hazardous to ignore the wvital importance of our social and
national interest in public order and security of the State.
[474 C-D; 475 D-G)

1{i1) The extent of permissible limitations on this freedom
are indicated by the fundamental law of the land itself wviz.
Art.19(2) of the Constitution. But, permissible restrictions on
any fundamental right guaranteed under Part III of the
Constitution have to be imposed by a duly enscted law and must
not be excessive l.e. they must not go beyond what 1s necessary
to achieve the object of the law under which they are sought to
be 1mposed. The power to impose restrictions on fundamental
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rights is essentially a power to 'regulate' the exercise of these
rights. In fact, 'regulation’ and not extinction of that which is
to be regulated 1s, generally speaking, the extent to which
permissible restrictions may go in order to satiefy the test of
reasonableness. The test lald down by the BSupreme Court is
whether the direct and immediate impact of the impugned action is
on the freedom of speech and expression guaranteed under
Art,19(1)(a) which fncludes the freedom of the press.

In the instant case, the very threat is to the existence of
a free and independent press. The impugned notices of re-entry
upon forfeiture of lease and of the threatened demolition of the
Exprese Buildings are intended and meant to ellence the vioce of
the Indian Express. It must logically follow that the impugned
notices constitute a direct and immediate threat to the freedom
of the press and are thus violative of Art.19(1){(a) read with
Art.14 of the Conmstitution. It must accordingly be held that
these petitions wunder Art.32 of the Constitution are
maintainable. [475 B; 476 A-C; 477 D-F] ‘

Bennett Coleman & Co. & Ors. ve. Uniom of India & Ors.
[1973] 2 S.C.R. 757 followed.

Romesh Thappar v. State of Madras [1950] S.C.R. 594, Sakal
Papers (P) Ltd. v. Union of India [1962] 3 S.C.R. 842 and Express
Bewspapers (P) Ltd. & Anr. v. Union of India & Ors. [1959] S.C.R.
12 at 120 relied upon.

The correctness of the landwark decision in Maneka Gandhi's
case and the imnovative construction placed on Art.l4 in the
three cases of Royappa, Maneka Gandhi and International Airport
Authority (supra), which have evolved new dimensions in judiciel
process, is no longer open to questionm. [472 C-D]

Mancks Gandhi v. Union of India [1978] 2 S5.C.R. 621, E.P.
Boyappa v. State of Tamil Nadu & Anr. [1974] 2 S.C.R. 348 Maneka
Gandhi v. Union of India (supra) and Ramana Dayaram Shetty v.
International Airport Authority of India Ltd. & Ors. [1979] 3
S.C.R. 1014 affirmed.

All India Bank Employees' Associatfon v. Katiomal
Industrial Tribumal & Ors. [1962] 3 S.C.R. 269 referred to.
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{3) Even in cases involving purely contractual issues, the
settled law ia that where statutery provisions of public law are
involved, writs will issue. [484 A]

{4) (1) Section 2 of the Governmment Grants Act, 1895
excludes the operation of the Transfer of Property Act, 1892 to
Government grants. Section 3 declares that all provigions, any
such grant or transfer as aforesaid shall be valid and shall take
effect according to their tenor, notwithstanding any rule of law,
gtatute or enactment of the Legislature to the contrary. A series
of Judiclial decisions have determined the overriding effect of
8.3 making 1t amply clear that a grant of property by the
Government partakes of the nature of law since it overrides even
legal provisions which are contrary to the tenor of the document.
[478 DE] :

(4)(11) There can be no doubt whatever on a true
construction of the impugned notice dated March 10, 1980 that the
Engineer Officer, Land & Development Office purporting to act on
behalf of the lessor i.e. the Union of India, Ministry of Works &
Housing served a notice of re-entry upon forfeiture of lease
under ¢l.5 of the lease-deed. There was no question of the said
notice being construed to be of an exploratory nature. Since
respondent No.2 is not the successor of the Chief Commigsioner of
Delhi nor has any function in relation to the lease, there iz no
warrant for the suggestion that prior approval of the Lt.
‘Governor is a condition precedent to the right of the lessor i.e.
the Uniorn of Indla to exercise its right of re-entry upon
forfeiture of lease under cl.5 of the lease~deed. [480 B-D]

4.(1i1) The Express Newspapers Pvt. Ltd. having acted upon
the grant of permission by the lessor i.e. the Unlon of India,
Minigstry of Works & Housing to construct the new Express Building
with an increased FAR of 360 together with a double bagsement was
clearly not an unsuthorized occupant within the meaning of 8.2(g)
of the Act. The Express Buildings constructed by Express News-—
papers Pvt. Ltd. with the sanction of the lessor f.e. the Union
of India, Ministry of Works & Housing on plots Nos. 9 and 10
Bahadurshah Zafar Marg demised on perpetual lease by reglatered
lease—deed dated March 17, 1958 can, by no process of reasoning,
be regarded as public premises belonging to the Central
Govermment under s.2(g). That being so, there is no question of
the lessor applying for eviction of the Express Newspapers Pvt.
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Ltd. under 8.5(1) of the Public Premises (Eviction of unautho~
rized Occupants) Act, 1971 nor has the Estate Officer any
authority or jurisdiction to direct their eviction under
sub-8.(2) thereof by summary process. Due process of law in a
case like the present necessarily implies the filing of sult by
the legsor i.e. the Union of India, Ministty of Works & Housing
for the enforcement of the alleged right of re—entry if any, upon
forfeiture of lease due to breach of the terms of the lease.
However, the Govermment has the power to take recourse to the
provisions of the Public Premises (Eviction of Unauthorized
Occupants) Act, 1971 where admittedly there is unauthorized
construction by a lessee or by any other person orn Government
land which 1s public premises within the meaning of s.2(e) and

such person is in upauthorized occupation thereof. [484 E-F; 485
A-D]

Bishan Das & Ors. v. State of lejab & Ors. [1962] 2 8.C.R.
69 affirmed.

Wazir Chend v. State of H.P. {1955] 1 S.C.R. 408 & Rmm
Prasad Narayan Sahl v. State of Bihar [1953] S.C.R. 1129 relied
upOnse

State of Orissa v. Ram Chandra Dev A.I.R. 1964 5.C. 685
criticised.

5(1) Under the Constitution of India, Delhi beceme a Part
'C' State w.e.f. January 26, 1960 and it was provided by Art.
239(1) that a State specified in Part 'C' of the First Schedule
shall be administered by the President acting to such extent as
he thinks fit through a Chief Commissioner or Lt. Govermor tc be
appointed by him. [491 E-F]

Art. 239(1) of the Constitution differed from the provision
contained in s.94{3) of the Govermment of India Act, 1935 to the
extent that the appointment of a Chief Commissioner or Lt.
Governor as an Administrator irrespective of the designation and
entrustment of powers, functions and duties to him by the
President, were not to be in his discretion but had to be
exercised on the advice of the Council of Ministers. Except for
this, s.94(3) of the Govermment of India Act, 1935 and Art.239(1)
of the Comstitution as enacted were identical in respect of the
provisions for the administration of Delhi as a Chief
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Comnissioner's province under the 1935 Act and as a Part 'C'
State under the Constitution, by the Governor-General under
8.94(3) and under Art. 23%(1) by the President acting to such
extent as he thought fit, through the Chief Commissioner or the
Lt. Governor as an Administrator irrespective of the designaticn.
[491 H; 492 A-B]

5(11) Art. 239(1) of the Constitution was amended by the
Constitution (7th Amendment)} Act, 1956 w.e.f. November 1, 1956
and for the words 'through a Chief Commissicner or a Lt. Governor
to be appointed by him' in Art.239(1) as originally enacted, the
words substituted are 'through an administrator appointed by him
with such designetion as he way specify’. Therefore, the Adminis-
trator appointed by the President under Art. 239{1) whether with
the designation of the Chief Commissioner or of the Lt. Governmor
could exercise ouly such powers, functions and duties as were
entrusted to him by the President i.e. there have to be specific
entrustment of powers by the President under Art.239(l). From
November 1, 1956 Part 'C' States ceased to exist by virtue of the
Seventh Amendment and in their place Union Territories were
substituted in the First Schedule to the Constitution, including
the Union Territory of Delhi i.e. the territoriea which
immediately before the commencement of the Ceonstitution were
comprised in the Chief Commissioner's province of Delhi. [493
A-B; D-E; 493 FG]

5(111) On October 1, 1959 decision was taken by the
Government of India to transfer the administrative control of the
office of Land & Development Officer, New Delhi from the Delhi
Administration to Ministry of Works, Housing & Supply ws.e.f.
October 1, 1959. This decision was duly communicated to the Chief
Commissioner of Delhi and to the Land & Development Officer, New
Delhi. The President of India on February l, 1966 issued an order
under Art.299(1l) of the Comstitution which inter alia directed
that In the case of Land & Development Office (1) all contracts
and assurances of property relating to matter falling within the
jurisdiction  of Land & Development Officer, (2) all contracts,
deeds and other iunstruments relating to and for the purpose of
enforcement of the terms and conditions of the sale/lease-deed of
the government property in Delhi/New Delhi, etc. made in exercise
of the executive power of the Unlon may be executed on his behalf
by the Land & Development Officer. Therefore, neither the Chief
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Commigsioner nor the Lts Governor had anything to do with the
Office of the Land & Development or the administration of narul
lands in the Union Territory of Delhi after October 1, 1959. They
have not been conferred any authority by the President under Art.
299(1) to enter into any contracts made in the exercise of the
executive power of the Union or to act 'on behalf of' the
President in relation to such contract or assurance of property
i.e. to act on behalf of the President for the enforcement of the
terms and cond{tions thereof. There i8 also no notification under
Art. 239(1) by the President veating Chief Commissioner or the
Lts Govermor with any power, functions and duty in relation to
the property of the Unlon Territory of Delhi. [495 C-D; F~G; E;
497 A-B]

5(iv) It would therefore, appear that the territory of
Delhi as a Part 'C' State under the First Schedule to the
Conatitution was a separate and distincr comstitutional entity as
from that of a Chief Commissioner Province under the Government
of Indla Act, 1935, and this is equally true of the Union
Territory of Delhi. Tt must logically follow that with the
transformation of the territory of Delhd from a Chief
Commigsicner's Province under 8.94(3) of the Govermmeat of India
Act, 1935 into that of a Part 'C' State under the Constitution
and after the Seventh Amendment into the Union Territory Delhi,
the office of the Chief Commissioner of Delhi disappeared and
that of an Administrator appointed by the President under
Art.239(1) with such designation as he may specify, came into
existence. The necessary concomitant is that the Administrator of
the Union Territory of Delhi derived only such powers, functions
and duties as were entrusted to him by the President under
Art.239(1). [501 C-E]

5«(v) There was no Order in Council issued by the Governor—
General under s.94(3) of the Govermment of India Act, 1935 nor
any order issued by the President under Art. 239(1) of the
Constitutfon investing the Chief Commissioner of Delhl to deal
with the property of the Union. The matters relating to the
property of the Union of India are included in the executive
power of the Union under Art.53 of the Comstitution read with
ATt.298 which expressly provides that the executive power of the
Union shall extend to the acquisition, holding and disposal of
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property and the making of comtracte for any purpose. Such
executive power of the Union is wvested in the President under
Art.53(1) and shall be exercised by him either directly or
through officers subordinate to him in accordance with the
Constitution. All executive actiong of the Govermment of India
shall be expressly teken in the name of the President under
Art.77(1). Under cl.(2)} thereof, orders and other instruments
made and executed in the name of the President shall be authenti-
cated ‘as may be specified in rules to bLe made by the President
i.e. in the manner specified under the Authentication (Orders and
other Instruments) Rules, 1958 framed under Art. 72(2). In terms
of the Govermment of India (Allocation of Business) Eules, 1961,
all matters relating to the property of the Union, allotment of
Government lands in Delhi, administration of Goverrment estates
undex the control of the Minlstry of Works & Housing and the
edministration of the Land & Development office, are matters
exclueively vested in the Minigtry of Works & Housing vide
Entries 1,6 and 23(1) 1a the Second Schedule under the head
"Ministry of Works & Housing'. In the light of the said
directive, as further confirmed by the constitutionally enacted
regulations, the power over the allotment of nazul lands,
administration of leases in Delhi and the control and agminis—
tration of Land & Development office in particular and the
property of the Union in general are subjects vested solely under
the control of the Ministry of Works & Housing. In the premises,
by such trapsfer of esuthority, the Chief Coumissioner of Delhi
and necessarily hie successor, the Lt. Governor, became bereft of
his powers to control and administer the lease and any attempt by
respondent No.2 to set up a claim that the Lt. Governor is the
authority empowered to administer the lease is wholly frivolous
and untenable and must be rejected. [502 F; 503 A~C; E—G]

Mobd. Magbool Daxnco v. State of Jammu & Kashmir [1972] 2
S.CeRe 1014 & Edward Mills Co. Ltd. Beswar & Ors. v» State of
Ajwer & Anr. [1955] 1 S.C.B. 735 distinguished,

6(1) The impugned notices dated March 1, 1980 and March 10,
1980 were not issued bona fide in the ordinary course of official
business for implementation of the law or for securing justice
but were actuated with an ulterior and extraneous purpose and
thus were wholly mala fide and politically motivated. {519 C]

6(i1) Fraud on power voids the order if it £s not
exerclsed bone fide for the end design. There is a distinction
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between exercise of power in good faith and misuse in bad faith.
The former arises when an suthority misuses its power in breach
of law, say, by taking into account bena fide, snd with best of
intentions, some extraneous matters or by igmoring relevant
matters. That would render the ifmpugned act or order ultra vires.
It would be a case of fraud on powers. The misuse in bad faith
arises when the power is exercised for an improper motive, eay,
to satisfy a private or personal grudge or for wreaking vengeance
of a Minister. A power is exercised maliciocusly if its repository
is motiveted by personal animosity towards those who are directly
affected by its exercise. Use of a power for an 'alien' purpose
other than the one for which the power is conferred is mals fide
use of that power. Same is the position when an order is made for
a purpose other than that which finds place in the order. The
ulterior or alien purpose clesrly speaks of the misuse of the
power. [507 F-H]

6(14i) It is not for the parties to say what is relevant or
not. The matter is one for the Court to decide. Mala fides on the
part of the Govermment in power or its functionaries would be
sufficient to invalidate the impugned notices. [505 F]

6(iv) The petitioners have alleged several facts imputing
improper motives which have not been specifically denied and
there is only a bare denial with the assertion that the facts are
not relevant. Mere denlal of allegations does not debar the
courts from inquiring into the allegations. It is quite evident
that no action was contemplated against the Express Newspapers
Pvt. Ltd. by any of the respondents prior to February 17, 1980.
Respondent No.2 upon assumption of his office as the Lt. Governor
of Delhd on that day Iimmediately set on a course of action
against the Indian Express which culminated in the issue of the
impugned notices. It cammot be doubted that his initiative to
call for the files from the Municipal Corporation relating to the
construction of the new Express Bullding was an action of his own
not provoked by anyone, much less at the instance of respondent
No.l, the Union of India, Ministry of Works & Housing. The
sequence of events set in motion immediately after his assumption
of office as the Lt. Governor demonstrate the extent to which and
the keenness with which he pursued the matter. It would appear
that the entire administrative machinery was geared into action
by respondent no.2 and he ‘'activated' the taking of steps
culminating in the issue of the impugned notices. [509 A-B; 515
A-B]
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6(v) The dominant purpose which actuated respondent no.2 in
initiating govermmental action was mot so much for implementation
of the provisions of the Master Plan or the Zomal Development
Plans framed under the Delhi Development Act or the cbservance of
the relevant Municipal Bye-laws under the Delhi Municipal Corpo—
ration Act, but to use these provisions for an 'alien' purpose
and in bad faith i.e. for demolition of the Express Buildings
with mark of retribution or political vendetta for the role of
Indian Express during the pericd of Emergency and thereafter and
thereby to bring about closure of the Indian Express. [51Z D-E}

6{vi) It was somewhat strange that the Land & Development
Officer who was a minor functionary of the Ministry of Works &
Housing should have filed & counter supporting the action of
respondent no.2. There is n¢ doubt that the Land & Development
Officer deliberately made an inaccurate statement that he is not
under the administrative control of the Ministry. [518 B]

6(vii) The contention that there was no imminent danger of
demolition of the Express Building nor was the impugned notice by
the Engineer Officer a notice of re-entry upon forfeiture of
lease, is against the very terms of the impugned notice. There is
a categoric averment that the grant of sanction by the then
Minister for Works & Housing was illegal, improper and irregular.
It is therefore futile to contend that the impugned motice dated
March 10, 1980 was not a notice of re—entry upon forfeiture of
lease but merely a notice of an exploratory nature requiring
Express Newspapers Pvt. Ltd. to show cause why the lease should
not be forfeiture under cl.5 of the lease—deed. [518 C-E]

C.5. Rowjee & Ors. v, A.P. State Rosd Transport Corporation
[1964] 4 S.C.R. 330 relied upon- ,

S. Pratap Singh v. State of Punjab [1964] 4 S.C.R. 733 &
CGeneral Agsexbly of Free Church of Scotland v. Overtowm L.R.
[1904] A.C. 515 relied upom.

Short v. Poole Corporatiom L.R. [1926] Ch.D. 66, Lazarus
Estates Ltd. v. Beasloy [1956] 1 Q.B. 702 at pp.712-13, Dr. Ram
Manchsr Lohia v. State of Bihar & Ors. [1966] 1-S.C.R. 708 &
upoile

Bariim Chemicals Ltd. & Anr. v. The Company Law Board
[1966] Supp- 8.C.R. 311 relied UpOT=
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Judicial Review of Administration Action, 4th Edn.
pp+333-36 and by Prof. De. Smith and H.W.R. Wade's Administrative
Law, 5th Edn. pp.42, 348 and 369 referred to.

7(1) The construction of the new Express Building with an
Increased FAR of 360 for starting a Hindi Newspaper and the
installation of the printing press in double basement was allowed
by the Delhi Develcpment Authority, 1in accordance with the
provisions of the Master Plan. [520 H]

7(ii}) The Press Enclave on Bahadurshah Zafar Marg otherwise
known as the Mathura Road Commercial Complex is not a
'development area' within the meaning of 5.2(3) of the Delhi
Development Act, 1937. The Master Plan does not prescribe any FAR
for the press enclave situate on Mathura Road commercial area nor
does such area fall within the ‘already built-up commercial
areag' as defined in the Master Plan i.e. commercial area falling
within the walled city of Old Delhi. Apparently, the contention
that the FAR of no commercial area in Delhi can exceed 400 is
wholly misconceived inasmuch as tbe Master Plan in express terms
permits FAR of the commercial areas in Minto Road and Ranjit
Singh Road at 400. The Zonal Development Plan for the D-II area
approved by the Central Government in November 1966 mentions four
comuerciel areas, namely (1) Asaf Ali Road commercial area (2)
Minto Road commercial area (3) Mathura Road commercial area, and
(4) Circular Boad commercial area (opposite Ramlila Ground).
Although i{n the Zonal Development Plan for D-II area, Asaf Alf
Road commercial area ig described as fully developed with no room
for expansion, the FAR of which is admittedly 400, there could be
still a further increase {n FAR subject to payment of premfum.
This could only be under the provisions of the Zonal Development
Plan for D~I1 area and therefore it must logically follow that
the FAR prescribed in the Zonal Development Plan fo» Mathura Road
commercial area where the press enclave is situate is 400. The
press area is not far from Asaf Ali Road coomercial area. It not
only falls in the same D-II area but 1s treated as part of a
complex of four commercial areas in the Zonal Developument Plan
for D-I1 area. Thig prese area is not even described as fully
commercialized. If FAR 400 is prescribed and allowed for Asaf All
Road commercial area which is fully developed, it could not
possibly be impermissible for the press area which although fully
comsercialized was still not fully developad. [520 D; 524 C-E;
526 D=G]

7(111) The floor #rea ratio or FAR is the restriction on
the number of floors in a building with referemce to the plot
area. Where FAR i1s oot gpecified in the Master Plan which
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admittedly is the case in regard to press area on Bahadurshah
Zafar Marg, the only bye—law applicable would be bye-laws 21 and
22. Bye—law 21(1) restricts the height of a building to 70 feet.
This height is to be measured from the centre of the adjacent
portion of the 'nearest street'. Admittedly as is clear from the
sanction plan, the height of the new Express Building is about 47
feet. The adjacent portion which 1s the service road is on level
with the plinth of the additional construction. Taking Mathura
Road as the 'nearest street', the level of Mathura Road stretches
from 2 ft. to 53 ft. higher then the plinth level of the addi-
tional construction. In any view of the matter, the additional
construction could therefore be permissible if it did not exceed
a helght of 63 feet. This is because of bye-law 21(1) and also
because of FAR with which is linked the ground floor coverage is
not specified in the Master Plan. In order to avoid congestion
the maximm height is further restricted under bye-law 22 in
proportion to the width of the abutting street. In the instant
case, Mathura Road which is the abutting street measures im width
150 feet. This 1s apart from the immedlately abutting service
voad which, even if reckoned as an abutting street, 1s 63 feet in
width. Therefore, applying bye-law 22(4) read with bye-law 21(1),
it is the service road of the street that governms the height of
the buildings in the press area as well as the mumber of floors,
the minimm floor height being already specified in bye—law 19.
The westriction on the height of bulldings is therefore governed
by the width of the street subject to the maximum height of 70
feet and this is the measure adopted where FAR for a particular
area. is not specified in the Master Plan. [529 C, E-F; 530 A-C;
F-H; 531 A)

7(iv) Bye-law 25(2)(IV-B) only applies to "already built up
comnerclal areas as indicated in the Master Plan such other areas
ags may be declared as commercial areas by the appropriate
authority from time to time.” The list of already build-up
commercial areas as defined I{n the Master Plan admittedly does
not include the press area on tie Mathura Road. At the time of
coustruction of bulldings in the press area, there were alsc no
restrictions as to the FAR along the Mathura Road and the only
restriction on construction of such buildings was that the
allottees of the plots in the press area shorld construct
buildings upto a height of 60 ft. [533 E-F]

7(v) It must therefore he held that the permissiun granted
by Sikander Bakht, the then Minister for Works & Housing for the
construction of the new Express Building with an increzased FAR of
360 with a double basement for installation of the printing press
was not in violation of the Master Plan for Delhl or the Zomal
Development Plan for D-II area or the Delhi Municipal Corporation
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(Bulldings) Bye—laws, 1959 inaswmch as ex facie by-law 26 read
vith 25(2)(IV-B) was not applicable to the pre press area ¢n the
Mathura Road. Admittedly, the Master Plan does not prescribe any
FAR for the Press enclave. The Zonal Development Plan for the
first time prescribed FAR for the four commercial areas for
general business and commercial areas. All these commercial areas
fall within D-II area for which the Zonal Developmment Plan
prescribes an FAR of 400. [535 E-F]

8(1) The non-obstante clause in section 53(A)(1) of the
Delhi Development Act clearly givee an overriding effect to the
sanction granted by the Delhi Development Authority for the
construction of the new Express Bullding with an increased FAR of
360 and a double basement for installation of printing press or
the working platform. The effect of grant of such permission by
the Authority was to modify the sanctioned plans of the Municipal
Corporation to that extent. That apart the term “development™ as
defined in section 2(d) of the Act includes the carrying out of
buildingGessssssoin, on, over or under land in any building etc.
and 18 wide enough to include the structures in question. As the
duthority approved each of these structures for which the
impugned show cauge notice under ss. 343 and 344 of the Delhi
Municipal Corporaticn Act, 1957 had been issued by the Zonal
Engineer (Buildings), City Zome, Municipal Corporation, it is
clear that he had acted beyond his authority and power. [537 A-C]

8(11) There 18 no digpute that all the structures are below
the ground. The main purpose of the upper basement i.e. a working
platform measuring 6000 sq.ft. was meant to work the printing
press. If the upper basement 'or the working platform constructed
by the Express Newspapers Pvt. Ltd. is demolished, the installa-
tion of the printing press itself in the lower basement with the
sanction of the Delhi Development Authority under the appropriate
statutory provision would be nuilified and the Express Newspapers
Pvt. Ltd. would not be in & position to operate the printing
press at all. Without the water storage tank the Expresa News-
papers Pvt. Ltd. would not get the completion certificate and it
i1s difficult to understand how the underground tunnel passage, to
connect the old and new Express Building would cause traffic
hazard. At any rate, such minor deviation would not result in a
demolition of the Express Buildings. The manner in which the
impugned notice was got issued by the Municipal Corporation at
the direction of respondent no.2 shows that it was done with an
ulterior purpose. The illegality of the action is writ large and
the manner in which it was done creates a ground for belief that
the action was motivated. [538 C-E]
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8({1i) It 1is evident from page 16 of the Printed Master
Plan and the Zonal Development Plan for D-II area at pages 935
and 936 that semi-basement, meaning a second basement £s
permissible wunder the Master-Plan as well as the Zonal
Development: Plen. The Bye-laws of the Delhi Municipal Corporation
do not prohibit second basement and on the contrary bye—law 54
uses the term ‘basements'. Moreover, double basements have, in

fact, been pérmitted in the case of many hol:els by the Delhi

Development Authority. [543 B-D]

8(1v) It is difficult to conceive how the huge printing
press with a height of 24 ft. could be placed on a pedestal or be
laid on the floor of the basement in such a mapner as to dis—
charge the newspapers on the ground floor. It is common ground
that there is a working platform in all the other printing
presses in the game line of buildings like that of the Times of
India, the National Herald, Patriot and the old Indian Express
Building, In all these bulldings, the printing presses are
installed in the lower basement and there is an over—hanging
platform in the printing press in each of the buildings to
receive the printed material. Therefore, there is no justifica-
tion of the working platform. If the Municipal Bye-laws do not
permit the construction of a double basement then they would be
clearly violative of Art.l4, 19(1)(a) and 19(1)(g) of the
Constitution. [543 F-H; 544 A]

9(1) The basic principle of estoppel is that a person who
by some statement or representation of fact causes another to act
to his detriment in relliance on the truth of it is not allowed to
deny it later, even though it 1s wrong. Justice here prevails
over truth. Estoppel is often described as a rule of evidence,
but more correctly it is & principle of law. As a principle of
common law it applies only to representations about past or
present facts. But there 18 also an equitable principle of
‘promissory estoppel' which can apply to public authorities.
[543 E-F]

9(i1) In public law, the most obvious limitation on the
doctrine of estoppel i1s that it canmnot be evoked so as to give
an overriding power which it does not in law possess. In other
words, no estoppel can legltimate action which is ultra vires.

Another limitatfion ie that the principle of estoppel does not

operate at the level of Goveroment policy. Estoppels have however
been allowed to operate against public authority in minor matters
of formality where no question of ultra vires arises. [548 A—C]

In the instant case, the then Minister for Works & Housing
acted within the scope of his authority in granting permission of

F
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the lessor i.e. the Union of India, Ministry of Works & Housing
to the Express Newspapers Pvt. Ltd. to construct new Express
Building with an increased FAR of 360 with a double basement for
installation of a printing press for publication of a Hindi
newspaper under the Rules of Business frawmed by the President
under Art.77(3). Therefore, the doctrime of ultra vires does not
come into operation. In view of this, respondent no.l the Union
of India is precluded by the doctrine of promissory estoppel from
questioning the authority of the Minister in granting such
permission. In that view, the successor Government was clearly
bound by the decision taken by the Minister particularly whea it
had been acted upon. [548 D~F]

Union of India & Ors v. M/s Indo-Afghan Agencies Ltd. [1968] 2
S.C.R. 366 & Century spj.mm & HIMfactnting Co. Ltd. & Apr. V.
Ulhasnagar Municipal Council & Aor. [1970] 3 S.C.R. 856, M/s.
Pradesh & Ore. [1979] 2 5.C.R. 641 & Jit Ram Shiv Kwmar & Ors. v.
State of Haryans & Anr. [1980) 3 S.C.R. 689 referred to.

Maritime Elec. Co. v. General Dairies Ltd. [1937] A.Ce 610
P.C. & Southemd—or—Sea Corporation v. Hodgrem (Wickford) Ltd.
[1962] 1 Q.B. 416 distinguished.

Judicial Review of Adminigtrative Action 4th Edn. p.103 by
Prof. De Smith & Adwinistrative Law Ooth Edm. p.232 by Prof.
H.W.R. Wade, relied upon.

(10) The Express Newspapers Pvt. Ltd. are liable to pay
conversion charges in terms of ¢l.2(7) of the lease—deed and it
is directed that the Union of India, Ministry of Works & Housing
shall enforce its clalm for recovery of conversion charges by a
duly copstituted suit or by making a law prescribing a forum for
adjudication of its claim. It is also directed that the Municipal
Corporation of Delhi shall compound the construction of the
double basement of new Express Bullding, the excess basement
beyond the plinth limit and the underground passage on payment of
the usugl composition fee. [555 B=C]

Per Vevkataramiah, J.

1(1) The material available is sufficient to hold that the
impugned notices suffer from arbitrariness and non-application of
mind. They are violative of Article 14 of the Coustitution. Hence
they are liable to be quashed. It is not necessary therefore to
express any opinion on the contentions based on Article 19(1)(a)
of the Constitution. [556 F]
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1(1i) The sald notices were issued by the authorities
concerned under the Pressure of the second respondent. The
question whether the notices should be issued or not does not
appear to have been considered independently by the concerned
administrative authorities before issuing them. [555 F]

1(i1i) The Lt. Governor failed to make a distinction
between the power with respect to the subject 'Property of the
Union and the revemue therefrom' which is in Entry 32 of Ydst I
of the Seventh Schedule to the Constitution and the general
powers of administration entrusted to him under Article 239 of
the Constitution as the Administrator of the Union Territory of
Delhi. The property in question is a part of the estate of the
Central Govermment. Mere nearness to the seat of the Central
Covermment does not clothe the Lt. Governor of Delhi with any
pwer in respect- of the property of the Central Government. He
can discharge only those powers which are emntrusted to him by the
Constitution and the laws. Moreover, all the powers of the former
Chief Commissioner of Delhl have not devolved on the Lt.
Governor and continue to vest in him. [556 B~D]

2(1) The question arising out of the lease, such as,
whether there has been breach of the covenants under the lease,
whether the lease can be forfeited, whether relief against
forfeiture csn be granted etc. are foreign to the scope of
Article 32 of the Constitution. They camnot be decided just on
affidavits. These sre matters which should be tried in a regular
civil proceeding. One should remember that the property belongs
to the Union of India and the rights in its cannot be bartered
away in accordance with the sweet will of an officer or a
Minister or a Lt. Governor but they should be dealt with in
accordance with law. At the same time a person who has acquired
rights in such property camnot alsoc be deprived of them except in
accordence with law. The stakes in this case are very high for
both the parties end neither of them can take law into hie owm
nsnds. [556 H; 557 A-B) '

2(11) Mo opinion is expressed on the rights of the parties
under the lease and all other questione argued in this case. They
are left oper to be decided in an appropriate proceeding. It is
however, open to both the parties if they are so advised to take
such fresh action as may be open to them in law on the basis of
all the relevant facts including those which existed before the
impugned notice dated March 10, 15980 was issued by the Engineer
Officer of the Land and Development Office to vindicate their
respective rights In accordance with law. This order is made
without prejudice to the rights of the Union Government to
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compound the breaches, 1f any, committed by the lessee and to
regularise the lease by receiving adequate premium therefor from
the lessee, if it is permissible to do so. [557 C~E]

2(iii) It is open to the Delhi Municipal Corporation to
examine the matter afresh independently and to take such action
that may be open to it in accordance with law. The Delhi
Municipal Corporation may, i1f so advised instead of taking any
further action against the petitioners permit the petitioners to
compound the breaches, if any, committed by them in accordance
with law. [557 E-F]

Per Migra, J.

1(1) The impugned notices threatening re-entry and
demolition of the construction are invalid and have no legal
valve and must be quashed for reasons detailed in the two
Judgments. [557 E]

1(i1) The other questions involved in the case are based
upon contrectual cbligations between the parties. These questions
can be satisfactorily and effectively dealt with in a properly
instituted proceeding or sult and not by a writ petition on the
basis of affidavits which are so discrepant and contradictory.
[558 A-B}

2. The right to the land and to construct buildings thereon
for running a business is not derived from Article 19(1)(a) or
19(1)(g) of the Comstitution but springs from the terms of
contract between the parties regulated by other laws governing
the subject, viz., the Delhi Development Act, 1957, the Master
Plan, the Zonal Development Plan framed under the Delhi Municipal
Bye~laws, 1959 irrespective of the purpose for which the
buildings are constructed. Whether there has been a breach of the
contract of lease or whether there has been a breach of the
other statutes regulating the comstruction of buildings are the
questions which can be properly decided by taking detailed
evidence involving examination and cross-examination of
witnesses. [558 B-D]

ORIGINAL JURISDICTICN : Writ Petition Nos.535-539 of 1980,
AND
Review Petition No. 670 of 1985
(Under Article 32 of the Comstitution of India)

F.S. Nariman, P.H. Parekh, Arun Jately and Pinaki Misra
for the Petitioners.
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Lal Narayan Sinha, M.M. Abdul Khader, Miss A. Subhashini,
C.V. Subba Rao and P.P. Singh for Respondent No.l.

Dr. L.M. Singhvi, Miss A. Subhashini and Roshan Lal Tandon
for Respondent No. 2.

Dr. L.M. S8inghvi and Mise A. Subhashini for Respondent
No. 5.

Dr. L.M. Singhvi, Miss A. Subhashini and Abishek Manu
Singhvi for Respondent No.6. .

The following Judgments were delivered by :

SEN, J. These petitions under Art. 32 of the comstitution
are by petitioner no.l, the Express Newspapers Pvt. Ltd., which
is a compeny incorporated under the companies Act, 1936 engaged
in the business of printing and publishing the national newspaper
the Indian Express  (Delhl Edition) from the Express Bulldings at

9-10, Bahadurshah Zafar Marg, New Delhi, held on a perpetual

lease from the Union of India under a registered indenture of
lease dated March 17, 1958. It is a wholly owned subsidiary of
petitioner no.2, the Indian Express Newspapers (Bombay) Pvt. Ltd.
of which petitioner no.3 Ram Nath Goenka 1is the Chalrman of the
Board of Directors. Petitioner no.4 Nihal Singh was the then
Editor-in-chief of the Indian Express and petitioner no.5 Romesh
Thapar was the Editor of the Seminar published from the Express
‘Buildings.

Respondent no.l is the Unlon of Indfa, no.2 is Jagmohan,
Lt. Governor of Delhi, no.3 the Municipal Corporation of Delhi,
no.4 the Zonal Engineer (Buildings), no.5 the Land & Developument
Officer, etc.

The petitioners challenge the constitutional validity of a
notice of re-entry upon forfeiture of lease 1ssued by the
Engineer Officer, Land & Development Office, New Delhi dated
March 10, 1980 purporting to be on behalf of the lessor i.e. the
Government of India, Ministry of Works & Housing, New Delhi. The
said notice required petitioner no.l, the Express Newspapers
Pvt.ltd., New Delhl to show cause why the Union of India should
not re-enter upon and take possession of the demised premises

i.e. plots nos. 9 and 10, Bahadurshah Zafar Marg together with

the Express Bulldings built thereon under cl.5 of the aforesaid
indenture of lease dated March 17, 1958 for the alleged breach of
cls. 2(1l4) and 2(5) of the lease-deed. They also challenge the
validity of an earlier notice dated March 1, 1980 issued by the
Zonal Engineer (Buildings), Municipal Corporation, City Zone,
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Delhi to petitioner mo.l, the Express Newspapers Pvt.Ltd., New
Delhi to show cause why the aforesaid buildings being umautho—
rized should not be demolished under ss. 343 and 344 of the
Delhi Municipal Corporation Act, 1957.

The petitioners allege that the impugned notices of
re—entry upon forfelture of lease and of threatened demolition
of the Express Bulldings at Bahadurshah Zafar Marg, New Delhi
which constitute the nerve cemntre of the newspaper the Indian
Express which has the largest combined circulation among all the
daily newspapers in India and is published simultaneously from
eleven cities in the country, are wholly mala fide and
politically motivated. They further allege thaﬁme_i-ﬁﬁugned
notices constitute an act of personal vendetta against the
Express Group of Newspapers In general, and Ram Nath Goenka,
chairman of the Board of Directors in particular, and are
violative of Arts. 14, 19(1)(a) and 19(1){g) of the Constitution.
We are informed that a teleprinter is installed at the Express
Buildings at Bahadurshah Zafar Marg from where the Delhi edition
of the Indian Express 1s published and the editorials, editorial
policies and leading articles are transmitted to ten cities all
over Indla from where the other editorials of the Indian Express
are published simultaneously every day, namely, Ahmedabad,
Bangalore, Bombay, Chandigarh, Cochin, hyderabad, Madras,
Madurai, Vijayawada and Vizianagaram.

The issues raised in this case are far-reaching in
significance to the maintenance of our federal structure of
Govermment. It necessarily involves a claim by the Lt. Governor
of Delhi that he has the power and authority to administer
properties of the Union of India within the Union Territery of
Delhi which he is called upon to administer. The questions
presented are whether the Lt. Governor of Delhi could usurp the
functions of the Union of India, Ministry of Works& Housing and
direct an investigation into the affairs of the Union of India
i.es question the legality and propriety of the action of the
then Minister for Works & Housing in the previous Govermment at
the Centre in granting permission to the Express Newspapers Pvt.
Ltd. to comstruct the new Express Building with an increased FAR
of 360 with s double basement for iInstallation of a printing
préss for publication of a Hindi Newspaper on the western portion
of the demised premises i.e. plots nos. 9 and 10, Bahadurshah
Zafar Marg, New Delhi with the Express Buildings bullt thereon.

The Lt. Governor asserts that he has the power and
authority to administer the properties-of the Union of India in
the Union Territory of Delhi. The further question is whether the
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grant of sanction by thé then Minister for Works & Housing and
the consequential sanction of building plans by him of the new
Express Building was contrary to the Master Plan and the Zonal
Development FPlans framed under the Delhl Development Act, 1957
and the municipal bye-laws, 1939 made under the Delhi Municipal
Corporation Aet, 1957 and therefore the lessor i.e. the Union of
India had the power to issue a notice of re-entry upon forfeiture
of lease under c¢l.5 of the indenture of lease dated March 17,
1958 and take possession of the demised premises together with
the Express Buildings bullt thereon and the Municipal Corporation
had the authority to direct demolitiom of the said bulldings as
unauthorized construction under ss. 343 and 344 of the Delhi
Municipal Corporation Act, 1957. The ultimate question is whether
the threatened action which the petiticners characterise as
arbitrary, illegal and irrational was violative of Art. 19(1)(a)
read with Art. 14 of the Constitution.

History of the matter :
FACTS OF THE CASE

The facts are somewhat Involved and present & feature which
i1s rather disturbing. It would be convenient to set forth the
facts relating to the lmpugned notices.

Put wvery briefly, the essential facts are these. On
February 17, 1980, respondent no.2 Jagmohan assumed office as the
Lt. Governor of Delhi. That very evening which was a Sunday, he
summoned the Commissioner of the Municipal Corporation of Delhi
and called for the files relating to the construction of the new
Express Building at Bahadurshah Zafar Marg, New Delhi. On the
next day i.e. on the 18th morning, the files relating to the
grant of sanctlon for the construction of the same were made
. avallable to him. On February 20, 1980, some important files of
the Delhi Development Authority relating to the Express Buildings
were sent to regpondent no.2. On February 29, 1980, respondent
no.2 through the Commissioner, Municipal Corporation of Delhi
caused the locka of the office and cupboards of the Zonal
Engineer (Building) to be broken open to take away the files
relating to the new Express Bullding. Immediately thereafter i.e.
on March 1, 1980 respondent no.2 convened a press conference in
which he handed over a press release alleging that the new
Express Building put up by the petitioners was in contravention
of law in several respects. The press release stated inter alia
that :
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1. The goverrment had been receiving complaints that
additional space was sanctioned to the Indian Express
Buildings in total disregard of the provisions of the
Master FPlan, =zonal regulations and HMunicipal
Corporation bye-laws.

2. The Lt. Governor had ordered an inquiry dintc the
grant of sanction of the bullding plans in January
1979 by the Municipal Corporation for the construction
of the new Fxpress Building and had entrusted the
inquiry to a Buildiung and had entrusted the inquiry to
a committee of three of his subordinaie officials.

3. The committee had been asked to submit ite report
within three days and the authorities of the DDA and
the MCD had been separately directed to extend all
co-operation to the committee and made available all
relevant files and comnected papers.

4. The Commissioner of the MCD had been separately
advised to take Ilmmediate action in regard to the
unauthorized deviations made from the sanctioned plan
in the construction of the new Express Building.

The Lt. Governor also held out a threat at the press conference
that the new Express Building might have to be demolished. The
holding of the press conference was broadcast over the All Indie
Radio within an hour and within two hcurs the Delhi Doordarshan
telecast the same and read out the contents of the press release.
It also exhibited the film both of the press conference as well
as of the new Express Building.

On the same day i.e. on March 1, 1980, although the relevant
files had been removed from his office, the Zopal Engineer
{buildings), City Zone, Mumicipal Corporation served a notice omn
petitioner no.l the Express Newspapers Pvt. Ltd. to show cause
why action should not be taken for demolition of the Express
Buildings under ss. 343 and 344 of the Delhi Municipal
Corporation Act, 1957. It reads as under :

"Number 79/Bfua/cz/80XXII1 Dated 1.3.1980.
You are hereby informed that on your property situated

at Eahadurshah Zafar Marg bearing numbers 9 & 10, you
have started unauthorized construction of excess
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basement beyond sanction and construction of upper
basement without sanction as shown red in the sketch
below.

Therefore, I, L.S5. Pal, Zomal Engineer (Buildinz) as
authorized by the Commissioner under D.M.C. Act, 1957
vide 8. 49 to serve upon you notice and call upon you
to appear in my office within three days of the
receipt of this notice during office hours with all
relevant records and documents relating to the ‘above
construction to explain as to why under aub—clause I
of clause 343 as .to issuing for demolition of
unauthorized construction should not be issued.

Please further note under sub—clause I of clause 344
you are ordered to stop construction work on this land
failing which under sub—clauses 2 and 3 action will be
taken against you and the construction will be
demolished at your risk and cost.

sd/~
(L.S. Pal)
Zonal Engineer (Bldg.)
Office Address : City Zone,
Municipal Corporation,
Delhi.

Served on :

M/s. Indian Express Newspzpers (P} Ltd.
9/10, Bahadurshah Zafar Marg,
mlhi . ]

Three days after i.e. on March 4, 1980, a second press release
was issued from the Raj Nivas, the official residence of
respondent no.2. It wags sent by a .speclal courier to all
newspaper offices to justify the action of respondent mno.2 in
iniciating an inquiry and the mode that had been prescribed for
holding the inquiry. It stated : ’

"In regard to the unauthorized deviations from the
sanctioned plan and construction of about 23,000
sq.ft. in the lower basement and upper basement, the
spokesman indicated that the show cause notice had
been issued by the Corporation authorities. Further
action would be taken in the light of the reply
received by the party concerned.”
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Again, the issue of the show cause notice figured in the
third press release dated March 8, 1980 wherein under the heading
"Additional Comstruction in the Indian Express Buildings" the
above extract was repeated verbatim. Respondent no.2 in his
counter had asserted that the show cause notice was issued by the
Commissioner in accofdance with his statutory functions after
verification of the allegations. However, it is asserted that
respondent no.2 being responsible for administration of the Union
Territory of Delhi was obliged to ask all the authorities
concerned to prevent violation of lease by any person or
institution. Whereas the files of the Corporation were summoned
by respondent no.2 before the press conference on March 1, 1980,
the files of the Ministry of Works & Housing were suimoned by him
in the first week of March 1980. It is admitted by the Ministry
of Weoks & Housing that the said files were made available to
respondent no.2 on March 7, 1980. On March 7, 1980, the Land &
Development Officer acting as part of the overall plan of
respondent no.2 issued a notice of re-entry upon forfeiture of
the lease signed by the Engineer Officer in the Land &
Development Officer under the Ministry of Works & Housing
purporting to act for and on behalf of the President of India
under clause XIX of the agreement of lease alleging that there
were breaches in contravention of c¢l. (l1) of the agreement for
lease dated May 26, 1954. This notice was later withdrawn because
it was realized that forfelture of the lease had to be with
reference to the registered indenture of lease dated March 17,
1958 and not uander cl. XIX of the agreement for lease of 1954.
On March 10,1980, the Engireer Qfficer in the Land & Development
Office issued a notice in supersession of the sald notice dated
March 7, 1980 in these terms :

Regd.A.D.
No. L.II 10(2)/76
Government of India
Mindistry of Works & Housing
Land & Development Office, Nirman Bhawan,
New Delhi,
dated the 10.3.80.
To

The Manager,

Express Newspapers Ltd.,
Post Box No. 751,
Expregs Building,
Bahadurshah Zafar Marg,
New Delhi.
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Sub: Premises situated at plot nos. 9 & 10
.Delhi Mathura Road, New Delhi.

Dear Sir,

I am to inform you that you have started the construction of
additional block on the land to be kept open without taking the
permission from the lessor under the terms of lease nor the plans
were submitted by you for the sanction under the terms of lease
by the lessor for the construction of multistoreyed building over
open plot which is in contravention of clause 2(14) and 2(5) of
the lease-deed.

You are, therefore, hereby requested to show cause within 30
days from the date of receipt of this letter to why the property
should not be re-entered under clause 5 of the perpetual lease.

Please take notlice that if no satisfactory cause is shown
within the stipulated period as referred to above, action to
re-~enter upon the premises will be taken against you without any
further reference to you.

This 1s 1in supersession of this office letter of even no.
dated 7.3.1980. '

Yours faithfully,

Sd/-(R.S. Sibal)
Engineer Officer

For & on behalf of the President of India.
Tele: 388727."

On March 12, 1980 -at a speclally convened press conference
respondent no.2 released the report of the committee of his
subordinates. The committee in its report substantiated the
allegations which respondent no.2 had aired at his press
conference on March 1, 1980 and through the press release dated
March 4, 1980 and among other findings recorded that the Express
Newspapers Pvt. Ltd. was liable to pay Rs.35 lakhs as conversion
charges. From the report it appears that the land & Development
Officer had been functioning in close coordination with
respondent no.2 as is evident from the following extract from the
report of the Three-Member Committee:

"“The representative of Land & Development Officer who
was present at the site was directed by the Committee

i

@
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to take measurement of the new constructions. But the
measurement could not be completed before the
Committee left the site. Therefore. the representative
of Land & Development Officer was adked to complete
the measurement by 10.3.1980."

It is clear that there had been no application of mind by the
Engineer Officer in issuing the show cause notice.

The recital of these events clearly shows that respondent
no.2 displayed great zeal In causing a probe into the mamner in
which sanction was granted by the then Minister for Works &
Housing for the construction of the new Express Bullding with an
increased FAR of 360 with a double basement for installation of a
printing press and the entire administration was geared into
action with lightning speed so as to ensure that some actlon or
other was taken against the Express Newspapers Pvt. Ltd. This is
evident from the fact, for instance, that he gave the
ThreeMember Committee only three days to examine questions
which, 1if they were properly scrutinized, would require
ingpection of the records from the year 1949 onwards of at least
six agencies viz. Ministry of Works & Housing, Land & Development
Office in the Ministry of Works & Housing, New Delhi Municipal
Comnittee, Municipal Corporation of Delhi, Delhi Water Supply and
Sewage Disposal Undertaking and the Union of India. He not only
congtituted a comnittee of subordinates to go into the affalrs of
the Union of India, Ministry of Works & Housing but also procured
the files of the Central Government. The Ministry of Works &
Housing apparently made available to the sald Committee all the
relevant files of the Govermment pertaining to the new Express
Bullding. There was no confidentiality maintained. Without the
express authorization of the Govermment of India, respondent no.2
published the minutes of the proceedings of the Govermment. After
the submission of the report by the Three-Member Committee, he on
March 14, 1980 addressed a letter to the then Minister for Works
& Housing to the effect :

" CONFIDENTIAL

D.0Q.No.60/LG/80
March 14, 1980.

Dear Shri P.C. Sethi,

I am enclosing, for your information, a copy of the Enquiry
Report in respect of the Indian Express Bullding. Some action may
bcessary at the Ministry's end.
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I am seeking legal opinion to ascertain as to what action
can be taken at this stage to salvage the situation created by
irregularities and illegalities committed in this case. I will
write to you further in the matter. :

With kind regards,

Yours sincerely,
5d/- (Jagmohan)

Shri P.C. Sethi,

Minister for Works & housing,
Nirmin Bhawan,

Kew Delhi.

Encl: Enquiry Report”

From the tenor of the letter is difficult to imagine that the Lt.
Governor could address such a letter to a Union Minister. Om the
same day, the Lt. Governor also addressed to a letter on similar
terms to the Vice—Chairman, Delhi Development Authority and the
Commissioner, Municipal Corporation of Delhi.

Execution of agreement for lease dated May 26, 1954:
Allotment of plots nos. 9 & 10, Bahadurshah Zafar Marg
to Express Newspapers Pvt.Ltd.

By an indenture styled as an 'agreement for lease' executed
on May 26, 1954 between the late Feroze Gandhi, Managing
Director, Express Newspapers Pvt. Ltd. of the one part and the
Secretary (Local Self .Govermment) to the Chief Commissioner of
Delhi 'by the orders and directions of the Fresident of India’
of the other part, the Express Newspapers Pvt. Ltd. were allotted
plots nos. 9 and 10, Behadurshah Zafar Marg in terms of the
intended lease entered into between the parties on November 17,
1952, pursuant to the allotment of the said plots to the Express
Newspapers Pvt. Ltd. for construction of a four-storeyed bullding
meant to be used for a newspaper, installation of a printing
press therefore on the ground floor with residential
accommodation for the staff on the top. Incidentally, the Central
Govermment had in the year 1949 demarcated the press area along
the Bahadurshah Zafar Marg consisting of 10 plots nos. 1 to 10
known as the Press Enclave as a commercial complex for allotment
to the press viz. to varlous newspapers like the Indian Express,
Times of India, Patriot, National Herald etc. These other
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newspapers like the Times of India, Patriot, National Herald were
also granted similar plots on the same conditions and were
allowed to build on the entire area of their respective plots
without any restrictions whatsoever. The petitioners case is that
the Express Newspapers Pvt. Ltd. was first allotted plots no.l
and 2 but later at the request of Pandit Jawaharlal Nehru, the
Prime Minister of India, it accepted instead plots nos. 9 and 10
as the Goverment required plots nos. 1 and 2 for comstruction of
the Gandhi Memorial Hall known as the Pearey Lal Bhawan.

Preliminary work of construction of the Express
Buildings : Discovery of underground sewer line:
Execution of fresh lease agreement dated November
19,1957,

While the preliminary work of construction was started by
the Express Newspapers Pvt. Ltd. on the basis of the aforesaid
agreement, an underground sewer line was found be running
diagonally across plots nos. 9 and 10. Thereupon, the parties
entered into negotlations for modification of the said agreement.
It was agreed between the parties that in view of the underground
drain running through the plots, the Express Bulldings would be
constructed only to the east of the drain and in such a way as to
leave the drainage system unaffected i.e. till the drain was
diverted. The Express Newspapers Pvt. Ltd. was thus disabled from
building on a substantial part of the land allotted to it until
the underground drain was realigned cutside the boundary of the
two plots. In effect, an area of 2740 square yards to the west of
the drain had to be left open as residual plot of the land out of
the total area of 53703 square yards. The agreement was embodied
in a document styled as a lease agreement executed between the
parties on November 19, 1957 so as to protect the underground
sewage drain and restrict the comstruction of the building to the
east of the drain.

On April 11, 1956, J.N. Ambegaockar, Under Secretary to the
Govermment of India, Ministry of Works & Housing addressed a
letter to the Express Newspapers Pvt. Ltd. to the following
effect!

"I am directed to state that the allotment of land to
the Indian Express Newspapers on the Delhi Mathura
Road, New Delhi, has been revised on the following
basis: (1) 2965 sq. yards to the east of pipe line @
Rs. 1,25,000 per acre plus 2-1/2% annual ground
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rent thereon; (ii) 2740 sq. yards to the west of the
pipe line @ Rs. 36,000 per acre plus 2-1/2% per acre
annual ground rent thereon. In addition to the premium
as Iindicated above, the following amount should also
be recovered : (a) 50% of the ground rent of Rs. 2424
(€ 2-1/2% of the total premium of Rs.96,955) per
anmm for the period from 17.11.1952 the date of
original allotment to 14.1.1956 — Rs. 3838, (b) an
advance ground rent for 1-1/2 years @ Rs. 2424 per
anmm - Rs. 3636."

The revised allotment was subject, among' otﬁers, to the
following conditions :

"The area of the west of the pipe line as mentioned in
para 1(ii) of this letter shculd be maintained as an
open space i.e. as lawns, paths or parking ground. The
lessor shall have the right to construct and maintain
another sewer line along this land, 1f necessary.”

The letter went on to say that necessary instructions had
been issued to the Chief Commissioner of Delhi in that behalf
with a request that the Express Newspapers Pvt. Ltd. should get
in touch with the Land & Development Qffice, New Delhi for taking
possession of the land. It would appear from the letter that the
Ministry of Works & Housing permitted the Express Newspapers Pvt.
Ltd. to construct on plots nos. 9 and 10 to the east of the sewer
line with a corresponding reduction in the amount of ‘premium and
ground rent for the area west of the sewer line as compared to
the amount chargeable to the area east of the sewer line.

Execution of the indenture of lease dated March 17,
1958 and the terms thereof. ;

By a registered indenture of lease dated March 17, 1958
executed between the President of India of the one part and the
Express Newspapers Pvt. Ltd. of the other part, the Chief
Comnissioner of Delhi ‘'under the instruction of the Govermment of
India relating to the disposal of building sites in the new
Capital of India' demised on behalf of the Union of India in
perpetuity the nazul land described therein in consideration of
payment of a premium of Rs.96,955 admeasuring 1.179 acres of
thereabout being plots nos. 9, 10, Bahadurshah Zafar Marg on
payment of the yearly rent Rs.1212 stipulated therein for the
period November 17, 1952 to January 14, 1956 and thereafter @
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R5.2424 per annum. The lease-deed inter alia provided as per
c¢l.2(4) that the lessee ghall keep to the satisfaction of the
Chief Commissioner the area to the west of the sewer line running
diagonally on plots nos. 9 and 10 from north-west to south-west
admeasuring 2740 sq. yards as green i.e. as open space on which
no building activity was permitted. The petitioner were charge
premium at two different rates of the leasehold premises. The
premium charged was at Rs.36,000 per acre for the area west to
the sewer line and for the remaining portion, i.e. to the east of
the sewer line on which construction of the bullding was
permitted, the price of the land was fixed at Rs.l,25,000 per
acre. It may be mentioned that the above perpetual lease was
executed by Assistant Secretary (Local Self Govermment) to the
Chief Commissioner, Delhi by the order and direction of the
Presldent of Indla. Likewise, the earller agreement dated
November 19, 1957, go also the supplementary agreement of May 26,
1954 to which we shall presently refer, were executed by the said
officer in the same manner. Both the agreements stipulated (under
clauge V of both) that the rules, regulations and bye-laws of the
Municipal corporation of Delhi relating to buildings which may be
in force from time to time shall be conformed by the lessee.

On November 17, 1964, a supplemental lease was executed
between the President of India and the Express Newspapers
Pvt. Ltd. allowing the permanent change of user in respect of one
lac square feet of the total accommodation of one and a half lac
square feet {.e. two-third of the total accommodation in the
Express Buildings for general office use, commercial or
otherwise, i.e. allowing the petiticners to sub-let upto 2/3rd of
the floor area of the Express Buildings in lieu of paymeant of a
sum of Rs.2,23,875 by them to the Union of India, the lessor,
as an additional premium and in consideration of thelr covenant
to pay additional ground rent of Rs.5,746.88p. per anmum for the
land demised over and above the rent reserved by the perpetual
lease. The recital in the deed was to the effect :

"The lessor doth hereby permit the lessee to use
1,00,000 (one 1lac) sq.feet out of the total
accommodation of 1,50,000 (one and a half lac) sq.ft.
in the said Express Newspaper Building for general
office use commerclal or otherwise, excluding
compercial ventures like hotel, cinema, restaurant
etc. and subject to ‘the other provisions and
conditions mentioned in clause 7 of the said lease.
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Provided further that the lessee shall all along
continue to use at least 50,000 (fifty thousand)
sq.feet of the accommodation in the said Express
Newspaper Bullding for the use of press/presses,
office/offices of 1its newspaper, publications and
other ventures."

And that :

"And this indenture further witnesseth that iA
consideration of the premises, the lessee doth hereby
covenant to the lessor that the lessee will pay an
additional ground rent of Rs. 5746.88p. per annum as
and from the 15th day of January 1960 over and above
the pround rent reserved under the said principal
lease to be pald by equal half-yearly payments from
the 15th day of July each year as provided in the said
principal lease—deed.”

The effect was that the lessor i.e. the Union of India, Ministry
of Works & Housing permitted permanent change of user of the
existing Express Bullding by the Express Newspapers Pvt. Ltd. in
respect of 1,00,000 sq.ft. of total accommodation and it was
permitted to let out 75,000 sq.ft. of the surplus accommodation
with them to the State Trading Corporation for a period of 3
years from February 1, 1960 @ Rs.60 per month per 100 sq.ft. with
liberty to the State Trading Corporation to sublet any part of
the area over and above its own needs.

At the time of construction of buildings in the press area,
there were no restrictions as to the FAR permissible aleng with
Bahadurshah Zafar Marg, also known as the Mathura Road Commercial
Complex, and the only restriction on construction of buildings in
that area was that the allottees of the plots in the press area
should construct buildings upto a height of 60 feet. Under the
agreememt of lease dated May 26, 1954, the Express Newspapers
Pvt. Ltd. was allowed to build upon the entire area of the plots
in question being plots unos. 9 and 10 with a ground coverage of
100% i.e. edge-to-edge, a structure with a minimm of five
storeys including the ground floor for the purpose of
installation of a printing press for publication of a Hindi
newspaper. This permission was granted in respense to the plans
submitted by the Express Newspapers Pvt. Ltd. and approved in
writing by the Chief Commissioner of Delhi acting for and on
bahalf of the lessor i.e. the Union of India. Such plans as
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approved permitted construction by the Express Newspapers
Pvt. Ltd. of a building on the entire area of plots nos. 9 and 10
with 100%Z ground coverage in conformity with the said agreement.
Pursuant thereto, the Express Newspapers Pvt. Ltd. constructed
the ¢ld Express Building to the east of the sewer line with an
FAR of 260 with reference to the entire plot leased to it i.e.
plots nos. 9 and 10 although the building occupied only half of
the area. After completion of the old Express Building to the
east of the sewer line on March 14, 1958, the perpetual lease was
executed on March 17, 1958, as already stated. The aforesald
supplemental lease was also executed on November 1, 1964
permititing change of user i.e. enabling the Express Newspapers
Pvt. Ltd. to sublet two-third of the accommodation available with
it.

At no stage did the Central Govermment go back wupon their
solemn comnitment embodied in the agreement of lease dated May
26, 1954 under which the Express Newspapers Pvt. Ltd. was
entitled to construct a four storeyed Express Building on the
entire area of plots nos. 9 and 10. They continued to recognize
the right of the Express Newspapers Pvt. Ltd. to revert to the
terms and conditions thereof as scon as the obstacle to further
construction thereto that had been discovered, unknown to the
parties that there was an underground sewage drain running
through plots nos. 9 and 10 diagonally, was removed. In
particular, they contlnued to recognize the right of the
petitioners to bulld on the land kept as open space to the west
of the sewer line, once the drain was diverted. This would be
evident from the two facts :

1. The Union of Indla being the lessor left with the
Express Newspapers Pvt. Ltd. the area to the west of
the drain on a reduced premium because it had to be
kept as an open space for protection of the drain. And

2, While nazul plots that are to be left open are
valued at Rs. 4840 per acre and ground rent is
asgessed accordingly, the area to the west of the
drain was assessed at Rs. 36,000 per acre implying
thereby that it was not an area to be kept vacant in
perpetulty.

Constitutional Instruments relating to property of
the Union in the Union Territory of Delhi.
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On November 3, 1958 the President of India In exercigse of
his powers conferred by cl.2 of Arc.77 of the Constitution issued
the Authentication (Orders and Other Instruments) Rules, 1958
relating to, and dealing with, the conduct of business of the
Goverment of India. In terms of the sald Rules all Secretaries
of the Ministries concerned were authorized to authenticate
documents on bahalf of the government of India. On November 6,
1959 all functions relating to administratjon of leases of
Govermment lands in Delhi were transferred from the Chief
Commissioner of Delhi (Local Self Govermment) to the Ministry of
Works & Housing. On January 18, 1961 the President in exercise of
the powers under Art. 77(3) of the Constitution made the
Govermment of Indla (Allocation of Bpsiness) Rules, 1961, Rule 2
provided that the business of the Government of India shall be
transacted in the Ministries, Departments, Secretaries and
Offices specified in the First Schedule to the Rules. Rule 3 laid
down that the distribution of subjects among the departments
shall be as specified in the Second Schedule. Rule 4 enjolned
that the President may on the advice of the Prime Minister
allocate the business of the Government of Indla among Ministers
by assigning onme or more departments to the charge of a Minister.
The Ministry of Works, Housing and Supply is specified in the
First Schedule at serial no.l19. Under the Second Schedule, the
distribution of subjects in the Ministry of Works, Housing and
Supply is allocated. Entries 1, 6 and 23 (a) and (1) come under
the Ministry of Works, Housing and Supply and read as under :

"l. Property of the Union (not being railway, naval,
military or alr force works or being the property of
the Department of Atomic Energy) except (i) bulldings,
the construction of which has been financed otherwise
than from the civil works budget and (1i) bulldings,
the control of which has at the time of construction
or subsequently, been permanently made over by the
Ministry of Works, Housing and Supply to another
Ministry.”

"6. Allotment of Govermment lands in Delhi.”

"23. Administration of the Ministry and attached and
subordinate organisations, namely :-

(a) Central Public Works Department;

%k L3 &k &k kx

(1) Land & Development Office.”
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In terms of the aforesald Entries 1, 6 and 23 (a) and (1), all
matters relating to the properties of the Union including
allocation of Govermment lands in Delhi and the administration of
the Land & Development Office were exclusively vested in the
Ministry of Works, Housing and Supply, later the Ministry of
Works & Housing.

Under Art. 299(1) of the constitution, the President issued
a notification No. GSR 585 dated February 1, 1966 supersession of
the earlier notification no. 1161 dated December 1, 1958. The
Land & Development Officer under Entry XXI, Item 7 was authorized
to execute contracts assurance of property relating to matters
falling within the jurisdiction of the Land & Development Office.
The relevant Entry reads :

"7. In the case of Land & Development Office :

(1) All contracts and assurances of property relating
to matters falling within the jurisdiction of Land &
Development Officer;

(11) all contracts, desds and other instruments
relating to or for the purpose of enforcement of the
terms and conditions of the sale/lease~deeds of the
Govermment Built Property in Deihi/New Delhi;

(iii) auctioneering agreements, bonds of auctioneers
and security bonds for the due performance of works by
the auctioneers.”

However, by an overriding provisions contained in Entry XiI, it
was laid down that 'notwithstanding the previous authorizations,
any contract or assurance of property relating to any matter
whatsoever may be executed by the Secretary, Speclal Secretary,
Additional Secretary, Joint Secretary or Deputy Secretary to the
Central Government in the appropriate Ministry or Department'. In
terms. of the allocation of Business Bules of the Government of
India, the Ministry of Works & Housing was the appropriate
authority for dealing with matters relating to lease of
Government lands and in terms of the aforesald notification no.
GSR 585 issued under Art.299(l), the Secretary, Additional
Secretary, Joint Secretary, Deputy Secretary and Under Secretary
in the Ministry of Works & Housing were authorized to execute
such contracts in the name of the President of India. It cannot
therefore be doubted that the Ministry of Works & Housing with
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the Minlster at the head was and is the ultimate authority

responsible for the following items of work, viz. “"Property of
the Union, Town & Country Planning, Delhi Develcpment Authority,
Master Plan of Delhi, Administration of Delhi Development Act,
1957, the Land & Development Office dealing with administration
of nazul lands in the Union Territory of Delhi”.

The Ministry of Works & Housing was and also is the
ultimate authority in respect of the powers, functions and duties
of the Delhi Development Authority as well as the Municipal
corporation of Delhi, including that of the Delhi Water Supply
and Sewage Disposal Committee of the Municipal Corporation of
Delhi. *

Statutory changes subsequently brought about im Delhi.

It is common ground that the Delhi Development Act, 1957 is the
paramount law on the subject viz. implementation of .the Master
Plan, Zonal Development Flan and Building Regulations, and
overrides the Delhi Municipal Corporation Act, 1957. The Delhi
Development Act came into force on December 30, 1957. The
provisions of the Delhi Municipal Corporation Act were brought
into force on different dates. 5.2 which is the definition
clause, Chapter II relating the constitution of the Corporation
and some other provisions were brought into force w.e.f. January
2, 1958, s. 512 on February 15, 1958 and the remaining provisions
including Chapter XIV relating to building regulations were
brought into force on April 7, 1958. On September 10, 1962 the
Central Govermment approved the Master Plan for Delhi, prepared
by the Delhi Development Authority wunder s.7 of the Delhi
Development Att. The Master Plan makes specific regulations for
comercial areas and especially for already built—up commercial
areas i.e. walled city of Old Delhi. But the press area on the
Mathura Road Commerclal Complex although specified as a
commerclal area 1s not listed in the 1ist of already built-up
comerclal areas which relate to the walled city of 0ld Delhd.
On November 26, 1936 the Central Government approved the Zomal
Development Plan for D-II area prepared by the Delhi Development
Authority under s.8 of the Act within which the press plots are
located. It provided for anm FAR of 400 for the press area in the
Bahadurshah Zafar Marg.

The material on record discloses that the construction of
the new Express Building with an incresed FAR of 360 with a
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double basement was in conformity with cls. 2(5) and 2(14) of the
perpetual lease—deed dated March 17, 1958 inasmuch as it was with
the express sanction of the lessor i.e. the Union of India. It is
also quite clear that Sikander Bakht, the then Minister for Works
& Housing was thioughout gulded by the officials of the Ministry
particularly the Secretary, Ministry of Works & Housing, who was
the competent authority to act for the President with regard to
any contrect, grant or assurance of property of the Union
relating to amy manner whatsoever in relation thereto by virtue
of the notification issued by the President under Art. 299(1) and
further that the grant of such parmission was after the matter
had been dealt with at all levels and was in conformity with the
orders of the then Vice—Chairman, Delhi Development Authority
dated October 21, 1978 as one under 'special appeal'’.

After the formation of the Janata Govermment at the Centre
on March 22, 1977 the Express Newspapers Pvt. Ltd. moved for the
removal of the legal impediment for the construction of the
Express Building to the west of the sewer line first by moving
the Municipal Corporation of Delhi for shifting of the sewer line
outside plots nos. 9 and 10 and secondly, by moving the lessor
i.e. the Union of India, Ministry of Works & Housing for grant of
raquisite sanction to construct the new Express Bullding with an
FAR of 400. On October 7, 1977 it wrote a letter to the Chief
Engineer, Delhi Water Supply & Sewage Disposal Undertaking,
Municipal Corporation of Delhi to inquire whether it was possible
to realign the underground sewer line so that it would run
cutside their premises and were duly informed that the sewer line
could be so shifted. Aecordingly on October 23, 1977 the Express
Newspapers Pvt. Ltd. addressed a letter to the Secretary,
Ministry of Works & Housing saying that additional construction
on the western portion of plots nos. 9 and 10 leased out was
possible after the sewer line shifted and that they were in need
of a larger amount of because they wanted to start a Hindi news-
paper and were also in need of an additional basement where the
printing press would be located. It was poilnted out that because
of the underground sewer line running across these plots, no
construction could be undertaken above the sewer line as they had
to leave a safety distance of 25ft. parallel to the same and thus
the built-up area available to them was almost reduced to half
i.e. 2963 sq. yards while other presses in the area like the
Times of India, National Herald, Patriot etc. were able to bulld
over the entire extent of their respective plots. It accordingly
requested the lessor i.e. the Union of India, Ministry of Works &
Housing for permission to comstruct on the open space admeasuring
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2740 sq.yards on the western side of plots noe. 9 and 10 indicat~
ing the permissible bullt-up area as also the terms on which the
additional space could be so utilized. & copy of the letter was
marked to the Land & Devélopment Office, Ministry of Works &
Housing. On November 3, 1977 the Secretary instructed the Joint
Secretary to call a representative of the Express Newspapers
Pvt. Ltd. and the Land & Development Officer and evolve a
solution. The Joint Secretary (Delhi Division) directed the Under
Secretary (Land Division) to do the needful. Incidentally, the
Ministry has two separate divisions, the Delhi Division and the
Land Divieion, both working under the contrel of the Joint
Secretary (Delhi Division). Delhi Division deals with matters
pertaining to the Delhl Development Authority and Urban Develop—
ment while the Land Division deals with matters relating to
allotment of pgovernment lands and administration of lease. It
follows that thé Delhi Divieion was competent to deal with
matters relating to comstruction of the new Express Building
including the permissible FAR and the grant of permission to the
lessor under the lease and the question of payment of additional
premium etc. had to be dealt with by the Delhi Division.

Accordingly, on November 14, 1977, R.K. Mishra, General
Manager and authorized representative of Express Newspapers Pvt.
Ltd. waited on the Under Secretary, (Land Division), Ministry of
Works & Housing and was verbally informed that the requisite
permission of the lessor could be sought after the building plans
were approved by the Municipal Corporation of Delhi and it was
then that they should seek the approval of the lessor and at that
time the Ministry would intimate what additional premium, if any,
was payable. The Under Secretary also recorded a note to that
effect. Thereafter on December 7, 1977 petitioner no.3 Ram Nath
Goenka addressed a letter to Sikandar Bakht, the then Minister
for Works & Housing drawing his attention to the aforesaid
meeting where the representative of Express Newspapers Pvt. Ltd.
had been intimated that they should first submit their building
plans to the Municipal Corporation of Delhi and thereafter seek
permission of the lessor which would advise them of the amount of
premium payable for the change of user. He requested the Minister
to 1lssue necessary imstructions directing that the plots in the
press area should be treated as commercial complex which emtitled
the plot-holders to bulld over the entire area of the respective
plots subject to the restriction of a helght of 60 ft. as
stipulated in 1951 without any restriction as to the area of
various floors. There followed a meeting in the Ministry of Works
& Housing on December 20, 1977 when the General Manager of Indlan
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Express and an officlal of the Delhi Development Authority were
present and the extent of FAR permissible was specifically
discussed. This was followed by a letter of the General Manager
dated December 23, 1977 to the Secretary, Ministry of Works &
Housing ip which he referred to the meeting where it was felt
that although the press area was not expressly mentioned in the
Master Plan, it would still fall under the general description
of 'other commercial areas' where only an FAR of 300 was
permissible and that it would be so despite the fact that no such
limitation existed when the press complex was established. He
referred to the letter of Ram Nath Goenka dated December 7, 1977
to the Minister wherein permission to build on the entire area of
the plots in question was sought. A copy of the letter was
endorsed to the Minister. On December 30, 1977 the Chief
Engineer, Delhi Water Supply & Sewage Disposal Undertaking wrote
a letter to R.K. Mishra, General Manager, Indian Express stating
-that it would cost Rs. 2.5 lakhs to divert the sewer line and
that the completion of work would take about five months after
the deposit was made. This was in reply to the letter sent by
Express Newspapers Pvt. Ltd. on October 12, 1977 Accordingly, the
Express Newspapers Pvt. Ltd. on December 31, 1977 wrote to the
Deputy Secretary, Ministry of Works & Housing that the Municipal
Corporation of Delhi i.e. the Delhi. Water Supply & Sewage
Disposal Undertaking had indicated that the underground drain
could be shifted so that it would run ocutside the lease hold
premises and therefore there should be no objection to the
construction of the new Express Building, and requested the
Ministry for advice on the FAR permissible for the said building.

According to the note recorded by the Minister on the margin
of the letter of petitioner no.3 Ram Nath Goenka dated December
7, 1977, instructions were to be issued to the Delhi Development
Authority to examine the question. On January 7, 1977
J.B.D'Souza, Secretary, Ministry of Works & Housing recorded a
detailed note and put it up to the Minister. It appears that he
discussed the case with the Minister on the 7th and explained to
him that the Express Newspapers Pvt. Ltd. had already used up an
FAR of 260 with reference to their leasehold premises i.e. plots
nos. 9 and 10 although they had occupied about haif of the land
with their building. It was recorded in the note that the
assertion that others in the press area had an FAR of 500 was not
factually correct. Maximm FAR for all the press plots was 300
and below except in the case of Times of India where it was 304
and the National Herald where it was 306.3. According to him, the
effect of allowing the petitioners to erect similar building on
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the other half would mean a rise of FAR from 300 to 400. Perhaps
an increase from 260 to 360 should be permitted 1f the need for
starting a newspaper in Hindi was reaily genuine. The portiom to
the west of the sewer line was kept as open and was being used
for parking of cars, and these would have to be parked out on the
road, apart from the extra parking need that the additional
construction would give rise to. The Minister asked the Secretary
to discuss the matter with Petitioner no.3 Ram Nath Goenka and

arrive at a suitable solution. As a result, the Secretary noted
as below :

"L find it difficult to recommend the FAR requested by
Shri Goenka, as this will inevitably lead to requests
from ‘other plot-holders, including the Times of India,
to use up their entire land area for building upto 60
feet, which will mean in effect a rise of FAR from 300
to 400. The effect on parking and other requirements
may not be acceptable.

At the same time it is undeniable that Shri Goenka is
unahle to retrieve from his tenants a considerable
part of his existing building, and if his needs of
starting a newspaper are really genuine, some
considerable concession will be needed. Perhaps an
increase from 260 to 360 should be permitted; with the
extra basement area the firm will build this should
give it nearly 50,000 extra sq.feet of area.”

On January 18, 1978, the Minister for Works & Housing
concurred with the views of the Secretary and ordered as below:

"I agree. In the circumstances stated, 'A' above is
the farthest we should accommodate. May process
further accordingly.”

The Ministry of Works & Housing by letter dated February 2,
1978 conveyed to the Vicc—Chairman, Delhi Development Authority
the decision of the Union of India to permit the petitioners to
build with an FAR of 360 as below :

"It has been decided that FAR in this case may be
Increased upto 360 so that with the extra basement
area the firm would have an additional built—up area
of nearly 50,000 sq.feet. You are requested to take
necessary action in the matter.”
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Coples of this letter were endorsed to the Town & Country
Planning Organisation and Officer Inchrage, Master Plan in the
Delhi Development Authority. The Additional Secretary, (Master
Plan), Delhi Development Authority however maintained that the
FAR permissible for the press area was only 300 with 80% ground
coverage, /0% on the first floor and 50 % on the second, third
and fourth floors.

Another letter dated March 6, 1978 was addressed by
petitioner no.3, Ram Nath Goenka, to the Minister in which he
reiterated the earlier request made by him for allowlng the

*petitioners to build on l00Z of the plinth area, only with the
height restriction of 60 feet. It stated that the Minister had
informed him that an order allowing the petitioners to build upto
an FAR of 360 had already been passed and further construction
beyond it would be sanctioned later.

Immediately thereafter the Ministry of Works & Housing took
a decision advetse to the Express Newspapers Pvt. Ltd. On April
15, 1978, P.B. Rai, TCP-I1 put up a note objecting to the
Govermment decision to increase the FAR to 360 on the ground that
it was in total contravention of the Master Plan and would have
serious implications. It is a long note, relevant part of which
may be extracted :

"As per Master Plan, FAR 300 in commercial areas does
not exist for any area in Delhi whatsoever.”

He further stated that such a decision to permit construction
upto an. FAR of 360 would not be implemented by the Municipal
Corporation of Delhi as thelr existing bye-laws and rules
permltted construction upto 300 only and added that the rules and
bye-laws should not be modified for one particular case or
building or for one particular commerclal area.

Upon the receipt of the TCP-IL's note, the Joint Secretary
(Delbi Divieion) on May 6, 1978 directed the Deputy Secretary to
put up a clear note for obtalning the orders of the Secretary
Ministry of Works & Housing and the Minister because the
petitioners wanted to build the 100% coverage, while the TCP-II's
note showed that the permissible FAR was 300. Accordingly, the

 Under Secretary put up a detailed note on May 8, 1978 explaining
the various view points, bye-laws etc. and recommended reduction
of FAR to 300. On the same day, the Deputy Secretary marked the
file to the Joint Secretary. On May 18, 1978, the Joint
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Secretary, (Delhi Division) polnted out that the petitioners were
not happy with FAR 360 against their original demand of 500 and
they now wanted FAR 430.67 while the maximum FAR permissible was
300 as peinted out by the Secretary {(Master Plan), Delhi
Development Authority. He therefore recommended restriction of
the FAR to 300 as per the bye—laws of the Municipal Corporation
of Delhi and the Secretary endorsed the sald recommendation.
Therefore, the Minister approved of the restriction of the FAR to
300.

On May 19, 1978, M.N. Buch, Vice—Chairman, Delhi Development
Authority wrote to the Joint Secretary, Mindstry of Works &
Housing stating that the Government's decision of FAR 360 was
"totally unacceptable and added that 'making of exceptions of this
nature was precisely the stick with which the Delhi Development
Authority was beaten' for its own office building i.e. Vikas
Mipar which far exceeded FAR 400 and was in breach of all
building bye—-laws. He accordingly suggested that FAR 300 might be
permitted with the condition that necessary parking facilities
would have to be provided. On May 24, 1978, the Deputy Secretary
recorded a note directing that further action to implement the
said decision of the Minister to restrict the FAR to 300 may be
taken by the land & Development Officer. On June 9, 1978, the
Deputy Secretary, Delhi Development Authority informed the
Vice~Chairman of the decision of the govermment restricting the
FAR to 300.

It appears that the case was revived on July 14, 1978 when
Sikandar Bakht, Minister for Works & Housing wanted to know after
some representative of Express Newspapers Pvt. Ltd. had visited
hig office, if the press area and the FAR therefor were mentioned
in the Master Plan and whether or not the FAR achieved for the
Express Bulldings was 500, 1t would not operate for fresh
construction in the press area for which the FAR was not to
exceed 300. A meeting was fixed to discuss the matter in the room
of the Minister on August 18, 1978 and the following note was
recorded by D'Souza, Secretary in the Ministry of Works & Housing
regarding the discussions :

"The JS(D), the Vice—Chairman, DDA and I met the
Minister today and explained the undesirability of
allowing the Indian Express Higher FAR than already
proposed in this case, particularly the
repercussions it would have on the other occupants of
plots on this road. The Vice~Chairman suggested

.

[
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another possibility, namely, allotting to the Indian
Express some other land where it could put up a
building. The Vice—Chairman said he would get in touch
with Shri Goenka and put this proposition to him."

The Minister agreed with the Vice—Chairman's, suggestions.”

On October 21, 1978, M.N. Buch, Vice=Chairman, Delhi
Development Authority took the following decisions :

"(a) to amalgamate plots nos. 9 and 10 and taking into
account the existing built-up area would permit on FAr
of 360 overall;

(b) to allow the residual area of plots nos. 9 and 10
to be built in line with the Times of India and Shama
building;

(¢) to exclude the basement from the calculations of
the FAR provided the basements are not used for office
purposes;

{d) to permit parking on the service road in the same
manner as it was for the other bulldings in this line,
adequate parking facilities would alsoc have to be
provided in the set back of approximately half portion
of the line which has been suggested by the Express
Newspapers Pvt. Ltd. in the drawings.”

He further directed that the aforesaid order was to be
treated as one under specilal appeal. He accordingly gave instruc—
tions for issuing 'no objection' to the Express authorities for
construction on the residual area and to make a reference to the
Government of India asking for confirmation of the action
proposed. The Vice~Chairman in his order mentioned that the
Minister for Works & Housing had ordered that the cases should be

cleared immediately and his ex post facto sanction obtained by
the Delhi UDevelopment Authority.

On November 4, 1978, R.D. Gohar, Joint Director (Buildings),
Delhi Development Authority addressed a letter to the petitioners
to the effect :

"The plans submitted by you have been examined. I am
directed to inform you that there is no objection to
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amalgamation of plots nos. 9 and 10 and allowing an
overall FAR of 3.6 taking Into account the existing
FAR. In that case the existing building line of the
adjoining plots shall have to be maintained. The
basement has been excluded from the calculation of the
FAR and the installation of Press Machinery like any
other service machinery is permitted. The parking on
the service road is permitted in the same manner as it
is for other buildings in this lide. However, adequate
parking facility shall have to be provided im the open
area which may be so planned to make usable for
parking purposes.”

Un the detailed examination of the lay-out plan, he observed
that as per FAR of 360 construction was permitted on 1,84,886.07
sq.feet as against the existing FAR covering an area of 1,29,028
sq.feet i.e. the overall ground coverage now permitted was 13.81%
i.e. 37904.92 sq. feet. The petitioners were directed to submit
the plans to the concerned authorities for approval. A set of
plans as submitted by the petitioners and examined 'as per norms'
was enclosed. On November 17, 1978, the Vice—Chairman, Delhi
. Development Authority addressed a letter to the Ministry of Works
& Housing recommending extension of FAR from 300 to 360.

On November 24, 1978 the Govermment of India, Ministry of
Works & Housing addressed the following letter to the
Vice—Chairman, Delhi Development Authority :

"No.K-12016/2/78-DDA
Govermment of India.
Ministry of Works & Housing
(Mirman Aur Awas Mantralya)

New Delhi, the 24th November, 1978.
To

The Vice-Chairman.

Delhi Development Authority,

Vikas Minar,
New Delhi.

Sub: Plots nos. 9 and 10, Bahadurshah Zafay Marg,
New Delhi — Request for additional Coverage.

(]
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Sir,

With reference to your D.O. Letter No. PA/VC/78/874 dated
17.11.7¢ and in supersession of this Ministry's letter of even
number dated 9.6.1978, I am directed to say that, as proposed by
you, the Express Newspapers Pvt. Ltd. may be allowed to construct
on the residual plot on the basis of an FAR 360 for the whole
plots.

Yours faithfully,

sd/~ (V.S. Katara)
Joint Secretary to the
Govermment of India.

Copies of the letter were endorsed to the Commissioner,
Municipal Corporation of Delhi, Land & Development Office, Town &
Country Planning Organisation and Express Newspapers Pvt. Ltd.
This was followed by a clarificatory letter from the Ministry of
Works & Housing to the Vice—Chairman dated December 1, 1978 that
the FAR 360 allowed excludes the entire area of basement as per
the provisions of the Master Plan.

The permission granted by the lessor l.e. the Union of
India, Ministry of Works & Housing for the construction of new
Express Building with an increased FAR of 360 as accorded by
Sikandar Bakht, the then Minister for Works & Housing was acted
upon by the petitioners by constructing the four-storeyed new
Express Building by the end of February, 1980. As already stated,
this was done with the sanction of the Delhi Development
Autherity and the Municipal Corporation of Delhi.

Pleadings of the Parties
I. Petitioners' Case

In the facts and circumstances hereinbefore adumbrated, the
petitioners pleaded inter alia that :

1. The proposed action of re—entry by the lessor i.e.
the Union of India, Ministry of Works & Housing at the
instance of the Lieutenant Governmor of Delhi is meant
to be an act of political vendetta. The Impugned
notices have been issued with an evil eye and an
unequal hand and with a deliberate design to compel
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the petitioners to close down the Express Group of
Newspapers in general and the Indian Express in
particular. The said notices are ex facie iliegal and
without jurisdiction and are contrary to the factual
and legal provisions. The arbitrary and discriminatory
initiation of executive action under the guise of
alleged infraction of the terms of the lease and/or
the Master Plan of Delhi and/or the municipal building
bye-laws is violative of the petitioners' fundamental
rights under Arts. 14, 19(1){a) and 19(1l)(g) of the
. Constitution. '

2. The construction of the new Express Building with
an increased FAR of 360 was in conformity with clause
2(5) of the perpetual lease dated March 17, 1938
inasmich as it was with the express sanction of the
lessor i.e. the Union of India. The grant of
permission by Sikandar Bakhf, the then Minister for
Works & Housing to sanction the construction of the
new Express Building with an increased FAR of 360 was
in accordance with the Master Plan, after M.N. Buch,
Vice-Chairman, Delhi Development Authority by his
order dated October 21, 1978 as "one under special
appeal” under the Master Plan, Chapter II, Part A,
Zoning Regulations, Item 13, Use Zone — C-2, at p.50
directed that plots nos. 9 and 10 at Bahadurshah Zafar
Marg leased to the Express Newspapers Pvt. Ltd. should
be 'amalgamated together into one plot and taking into
account the existing built-up area occupied by the old
Express Building built on the eastern portion of the
underground sewage drain with an FAR of 260, the
construction of the new Express -Building on the
western portion thereof after removal of the sewer -
line with an overall FAR of 360 was permissible'.

2. The then Minister for Works & Housing was
throughout guided by the officials of the Ministry,
particularly the Secretary, Ministry of Works &
Housing, who was the competent authority to act for
the President with regard to any contract, grant ox
assurance of property of the Union relating to any
matter whatsoever in relation thereto by virtue of the
notification issued by the President wunder Art.
299(1). In terms of the Government of India
(Allocation of Business) Rules, 1961 as well as under
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the aforesald notification under Art.299(1), the
Ministry of Works & Housing with the Minister at the
head was and is the ultimate authority responsible to
deal with the property of the Union and to enter into
all contractual obligations in relation thereto. The
Minister had not only full authority, power and
jurisdiction to grant permission to the petitiomers to
construct the new Express Building with an increased
FAR of 360 with a double basement for the installation
of the printing press, but the action taken by the
then government was in good faith after taking into
consideration all the clrcumstances attendant at all
levels.

3. After the shifting of the underground sewer lLine
outside the leasehold premises at the cost of the
petitioners to the tune of Rs.6 lakhs and on paymeht
of the supervision charges to the Municipal
Corporation amounting to Re. 25,000, there could be no
objection to the construction of the new Express
Building with an increased FAR of 360 as it allowed
the residual area of plots nos. 9 and 10 to be built
in line with the Times of India, National Herald,
Patriot. and other buildings along the Bahadurshah
Zafar Marg. At the time of the grant of plots nos. 9
and 10 to the Express Newspapers Pvt. Ltd., there were
no restrictions as to the FAR in the construction of
buildings along the Bahadurshah Zafar Marg. Further,
that the Master Plan for Delhi subsequently approved
by the Central Government in the year 1962 does not
mention the press area on the Bahadurshah Zafar Marg
comprising of the press enclave. Although specified as
a commercial area, it is not listed in the list of
“already built~up commercial areas” because it relates
to the walled city of Old Delhi. The zonal development
plan for D-II area within which the press plots are
located permitted an FAR of 400 for the press area in
the Bahadurshah Zafar Marg. In short, the submission
is that all that the then Minister for Works & Housing
did was to restore to the petitioners the right that
they acquired under the perpetual lease dated March
17, 1958 i.e. to be treated alike all other
plot holders in that area and a denial of such equal
terms would be opposed to the principles of equality
besides ' being violative of Art. 14 of the
Constitution.
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4, The lessor i.e. the Union of India 1s estopped by
the doctrine of promissory estoppel. and cannot
therefore go back wupon all assurances givem and
actions taken by the previous government, particularly
when the petitioners had acted upon the decisions so
reached and had constructed the new Express Building
with a cost of approximately Rs.l.30 crore by February
1980 which at present would cost more than Rs. 3
crores. In substance, the petitioners contend that
where permission of the lessor i.e. the Union of Indla
has been granted in relatlon to any property of the
Union under & lease by the authority competent i.e.
the Ministry of Works & Housing, it 1s not competent
for the successor govermment to treat such permission
as being non est and to proceed as if no such
pernission or sanction had been granted.

5. The impugned notice isaued by the Zonal Engineer
(Building), City Zone, Municipal Corporation of Delhi
dated March 1, 1980 upon the Express Newspapers
Pvt. Ltds to show cause why the Express Bulldings
ghould not be demolished under ss. 343 and 344 of the
Delhi Municipal Corporation Act, 1957 was 1llegal and
ineffective inasmuich as the construction of the sald
bullding was not without or contrary to the sanction
referrad to in s. 336 or in coantravention of any of
the provisions of the Act or bye-laws made thereunder.
The threat to demolish the second basement especlally
when similar double basement/platform exists in other
newspaper bulldings in the press area such as the
Times of India, National Herald, Patriot ete. along
the Bahadurshah Zafar Marg was violative of Arts. 14
and 19(1){a) of the Constitution. The denial of the
respondents to allow such a double basement to be
constructed by the Express Newspapers Pvt. Ltd. in the
new Express  Building clearly infringes the
petitioners' right to free speech and expression
guaranteed under Art. 19(1)(a) which includes the
freedoi of the press as otherwise the printing
apparatus Installed in the lower basement would be
rendered incapable of operation and 1s. therefore a
gine qua non for the printing and publication of the
Indian Express.

6. The erection of the double basement or a working
platform in a printing press 1like the Express

F
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Newspapers Pvt. Ltd. is a compoundable deviation from
the sanctioned plan and the 1insistence of the
Municipal Corporation of Delhi to demolish the same
suffers from the vice of hostile discrimination. Even
assuming that the mmnicipal bye-laws do not permit the
construction of a double basement in the press area
along the Bahadurshah Zafar Marg, such bye-laws would
amount to an unreasonable restrictlion on the right to
carry on the business of printing and publishing the
newspaper and thus offends Art. 19(1}{(g) of the
Constitution.

7. Respondent No.2 Jagmohan, Lieutenant—Governor of
Delhi, cannot usurp the functions of the Union of
India in relation to the property of the Union in the
Union Territory of Delhi, and that the Lieutenant
Governor 18 mot a successor of the Chief Commissioner
of Delhi. There was no notification issued by the
President under Art. 239(1l) of the Constitution for
the conferral of any power on the Lieutenant-Governor
to administer the lease 1n question. No doubt, by
virtue of the notification issued by the President omn
September 7, 1966 under Art. 239(1), the Lieutenant-
Governor has, subject to the 1like coatrol by the
President, the same powers and functions as well as
exercisable by the Chief commissioner with power to
administer the property of the union. There 1is,
admittedly, no such notification issued by the
President under Art. 239(1) vesting either the Chief
Commissioner of Delhi or the Lieutenant-Governor with
any such power.’

8. In any event, it 1is inconceivable that after
October 1, 1959 when the administrative control over
the Land & Development Officer was transferred from
the Delhi Administration to the Ministry of Works &
Housing and by virtue of a nmotification issued under
Art. 299(l), the Secretary, Ministry of Works &
Housing was made the competent authority to act for
the Presldent with rvegard to any contract, grant or
agsurance of property of the Union, the Lieutenant—
Governor could still arrogate to himself the powers of
the Unicn of India, Ministry of Works & Housing in
relation to the lease.
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9. It is alleged that respondent no. 2 Jagmohau is
actuated with personal blas against the Indian Express
and had filed a criminal complaint against the Chief
Editor of the Indian Express and some of the officers
of the Express Group of Newspapers for having
published an article in the Indian Express in April
1977 with regard to his role during the perlod of
Emergency in Turkman Gate demolitions. The Express
Group of Newspapers, particularly the Indian Express,
had during the period of Emergency and immediately
therecafter openly criticized the high handed actions
of respondent no.2 Jagmohan who was the then Vice-
Chairman of the Delhi Development Authority for which
he was later indicated by the Shah Commission of
Inquiry.

10, The Express Newspapers Pvt. Ltd. coatend that they
having approached the Central Govermment for exercise
of its powers under 8.4l of the Delhi Development Act,
1954 for the issue of necessary directions as regards
the permission to build the new Express Bullding with
an increased FAR of 360 with a double basement for the
installation of the printing press which became
necessary due to want of any provision in that behalf
in the Master Plan and the Zonal Development Plan in
- regard to the press enclave and the Central Govermment
having issued directions under the relevant provi—
sions, in terms of s. 53(3A) of the Act, the sanction
of the plan by the Delhi Development Authority by its
letter November 4, 1978 pursuant to such directioms
and its authentication of the building plans approvirg
the portions objected to by the Municipal Corporation,
Delhi, overrides and makes irrelevant any other
sanction granted by the Municipal Corporation subject
to any qualification.

11. The impugned notice issued by the Zonal Engineer
(Building), City Zone, Municipal Corporation of Delhi
dated March 1, 1980 was illegal and void as he did not
apply his mind at all to the question at issue but
merely issued the same at the instance of respondent
no.2. Further, the impugned notice issued by the
Engineer Officer, Land & Development Office dated
March 10, 1980 purporting to act on bahalf of the
lessor 1l.e. the Union of India was factually and
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legally not a notice of re-entry upon forfeiture of
the lease as contemplated by cls. 5 and 6 of the
lease-deed, based as it was on non-existent ground.
Although the lease~deed permits remedy of any breach
of any of the terms thereof, the opportunity to effect
guch a remedy has not been, and as indeed it is clear,
it is not intended to be, granted to the petitioners
and instead, there is a threat of re-entry upon the
leasehold premises upon forfeiture of the lease.

11. Respondents Case

1. Respondent No.2-Jagmohan, Lt. Governor of Delhi
filed a counter on behalf of all the respondents
asserting that the perpetual leage-deed dated March
18, 1958 was executed on behalf of the lessor by the
Assistant Secretary to the Department of Local Self
Government ‘'under the administrative control of the
Chief Commissioner/Lt. Governor of Delbi'; that the
demise land 1s nazyl land vested in the President of
India, for the manapement, control and disposal of
which the Land & Development Officer in the Department
of Local Self Government, was created; and that as a
matter of fiscal policy, the administrative control of
the Land & Development Office, Rew Delhl was
transferred from the Delhl Administration to the
Ministry of Works, Housing and Supply w.e.f. October
1, 1959. It was asserted that this transfer was
'purely on fiscal grounds' and did not divest the
Chief Commissioner/Lt. Governor of his contractual
powers, given to him by the parties to the lease—deed,
as the representative of the President of India and
the Head of the Local Self Govermment. It was averred
that according to cl.2(14) of the perpetual lease-deed
the land to the west of the sewer line was to be kept
as an "open space” i.e. as lawns, paths or parking
grounds to the satlsfaction of the Chief commissicner
and only the lessor or the Chief Commissioner had the
right to interfere with the maintenance of this area
and that too only for the purpose of laying a new
sewer line along the existing one. According to
cl.2(9) thereof, no excavation in the demise premises
should be made without the written consent of the
Chief Commissioner/Lt. Governor of Delhi. Admittedly,
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no permission from the Chief Commissioner/Lt. Governor
pursuant to cls. 2(9) and 2(14) was obtained by the
petitioners. It was further asserted that the sewer
line, according to the terms of the lease, could not
be diverted by the Municipal Corporation of Delhi at
the cost of the petitioners without the consent of the
Chief Commissioner/Lt. Governor. The petitioners had
no right under the lease to change the character of
this land which was to be maintalned and by
suppression of material facts obtained permission to
build thereon sanction of ©building plans from
authorities which they knew, under the terms of the
lease was not permissible.

2. In refuting the allegations made by the petitiocners
that Engineer Officer, Land & Development Office had
at the instigation of the Lt. Governor issued the
impugned notice for forfeiture of the lease,
respondent no.2 asserted that he had not ordered the
issuance of the notice in question and that the Land &
Development Officer was an authority independent of
the administrative control and supervision of the Lt.
Governor. It was asserted that the impugned show cause
notices were issued by authorities which are
independent of the authority of Lt. Governor or by
autonomous local bodies. It was asserted : The
impugned 3how cause uotice by respondent no.5, the
Engineer Officer, Land & Development Office was isgued
only after he came to know through Press Reports of
certain serious violations of the lease~deed by the
petitioners. The show cause notice by respondent no.:
was igsued in exercise of powers under cl.4 of the
perpetual lease—deed dated March 17, 1958 for
viclation of cls. 2(5), 2(9) etc. As regards the
impugned show cause notice issued by the Zonal
Engineer (Bullding), City Zone, Municipal Corporation
of Delhi, it was asserted that the same had been
issued by the Municipal Corporation of Delhi in
exercise of 1ts statutory powers under se. 343 and 344
of the Delhi Municipal Corporation Act after
verification of the allegations.

3. BRespondent no.2 has sought to disown all
responsibility for the issuances of two impugned show
cause notices but asserted that being the Lt. Governor
of Delhi, he was responsible for the administration of
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the Union Territory of Delhi and as such he was acting
within his powers to direct all the authorities
concerned to prevent viclation of laws by any person
or institution. He further asserted that he, as the
Lt. Governcr of Delhi, was fully competent to appoint
the Enquiry Committee under the Commission of Inguiry
Act, 1952. It was denied that the Union of India or
the Lt. Governor of Delhi intended to inflict a
reprisal on the petitioners for the independent state
of the newspapers they publish. It was added :

"The respondents while welcoming, creative and
constructive criticism of Government policies and
actions only expect a minimm standard of decency and
fairness from the Press.”

4. It was alleged that the petitloners indulged in all
sorts of "Distortions and fabricaticns in criticising
the policies and actions of the Unicn of India and the
Lt. Governor” and despite all this, respondent no.2
had taken an indulgent view of these delinquencies
except when "he had to file a criminal complaint
against Express Newspapers Pvt. Ltd." to uphold his
self-respect and dignity”, - and some of the
petitioners have been summoned to stand their trial by
a Court of competent jurisdiction. It is not disputed
that respondent no.2 had filed a criminal complaint in
Criminal Case No. Nil of 1979 in the Court of the
Learned Metropolitan Magistrate, New Delhi against
petitioner no.4 for having comnitted alleged offences
punishable under ss. 500 and 501 of the Indian Penal
code, 1860 for having published a news item regarding
the active role played by him in the demolition of
houses near Turkman Gate in Delhi, which rendered
thousands of persons destitutes and homeless which
became the subject of an enquiry by the Shah
Commission during the Emergency. Respondent no.2 makes
a special pleading of the demolition of the Turkman
Gate operation during the Emergency by him as Vice-
Chairman of the Delhi Development Authority which he
styled as a clearance operatlon undertaken for the
vesettlement of the vast multitude of poor people who
were victims of exploitation at the hands of vested
hards and compelled to live in sub~standard human
living conditions of dirt and sgualor stating that the
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clearance operation was uondertaken for improving the
standard of living of the poor and their resettlement.
While admitting that he had filed a criminal complaint
against the Editors, Printers and Publishers of the
Indian Express for defamation, he denies- that the
respoudents had any personal animeosity towards the
Express Group of Newspapers and asserted that the
criminal complaint for defamation was instituted
because the Indian Express was guilty of fabricating
and publishing false, motivated scandalous stories
about respondent nc.2 and others.

5. Respondent no. 2 contreverted that the contractual
relations between the parties were governed by the
lease agreement dated May 26, 1954 which was modified
and superseded by the subsequent lease agreement dated
November 19, 1957, =since this had also been
substituted by the registered perpetual lease dated
Mgrch 17, 1958 which alone, according to him, governed
the relationship effectively and legally between the
Union of India and the Lt. Governor of Delhi on the
one hand and the Express Newspapers Pvt. Ltd. on the
other. It was denied that the Deputy Secretary,
Ministry of Works & Housing, Goverrment ¢f India had
any jurisdiction or authority to permit diversion of
the sewer line as he was not authorized to represent
the Central Government for the purpose of
administration of the lease and, therefore, any
attempt on the part of the Express Newspapers Pvt. Ltd.
to rely upon the agreement of 1954 or on the
subsequent agreement of 1937 to justify the action of
the Municipal Corporation of Delhi in shifting the
sewer line beyond the leasehold premises was an
exercise in futility. It was asserted that cl. 2(5) of
the perpetual lease could not be availed of by the
Express Newspapers Fvt. Ltd. in the absence of a
permission granted by representative of the lessor,
meaning the Chief Commissioner/Lt. Governor or the
Land & Development Officer and, therefore, the removal
of the sewer line itself was illegal and did not
create any right in the Express Newspapers Pvt. Ltd.
to raise any construction on the land to the west of
the old sewer line which was to be kept as "green". It
was denied that by virtue of the transfer of functions
relating to administration of leases executed on
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bahalf of the Union of India, the Chief Commissioner/
Lt. Governor was divested of all the powers conferred
on him by the various clauses of the lease-deed. It
was asserted that the transfer of the functions was
only "an administrative measure™ to achleve the
desired fiscal discipline in the matter of administra-
tion of properties of the Union of India. Even after
the transfer of functions to the Land & Development
Officer, it was said that all lease &dgreements are
being referred to the Lt. Governor of Delhi for
exercise of powers conferred on him in the lease
agreement. It is then said that :

"It is also denied that the Minlstry of Works &
Housing, as such represents the lessor. It is the Land

& Development Officer, the respondent mno.5, who

represents the lessor (President of India) for the
execution of the leases and their administration under
Art.299(1) of the Constitution. Statutory Bodies like
the Municipal Corporation of Delhi, the Delhi
Levelopment Authority, the Urban Arts Commissicn ete.
had no power under the perpetual l=ase—deed of 1958 to
vary or walve tre conditions of the lease.”

Upon this basis, respondent nn.2 asserted that the
so-called permission obtained by the  Express
Newspapers Pvt. Ltd. from the Ministry of Works &
Housing was void, 1llegal and without jurisdiction
and, therefore, a nuliity in law.

In para 7%, it is averred :

"With reference to para 27(b), it is denied that the
Land & Development Officer is merely a functionary
under the Ministry of Works & Housing. He is, in fact,
the officer appointed on bahalf of the lessor
(President of India/The Chief Conmissioner of Delhi)
under the terms of the lease for the execution of
mansgement of the lease—deeds, it is submitted that
the permission referred to by the petitioners was
neither applied for and obtained nor granted under
clause 2(5) of the lease-deed. The so-called
permission, in any case, was not addressed to bhe
petitioners but to respondent no.6."

P T
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6. After referring to the grant of permission by the
Ministry of Works & Housing and the Delhi Developument
Authority, respondent no.2 averred in para 89 :

"With reference to para 28(4) and (c) it is denied
that the breach complained of was capable of remedy.
As already stated, the so—called permission obtained
by the petitioners did not amount to any valid
permission under the terms of the perpetual lease—deed
dated March 18, 1958. It is submitted that the
petitioners were bound to apply to the competent
authority and obtain prior approval of the lessor
before commencing construction and the petitioners
knew who the competent authority was. The petitioners
did oot make any application under any of the terms of
the lease-deed before committing the breach of the
lease—deed.”

(Emphasis supplied)

The aforesaid averments clearly bring out the stand of
respondent no.2 that he alone and not the Ministry of
Works 4 Housing was competent to act on behalf of the
lessor i.e. the Union of India and this is brought out
in the averment which immediately follows:

"It is further submitted that for any breach of
clauses (3),(9) and (10} of clause 2 of the lease-
deed, it was for the Chief Commissioner of Delhi to
decide if the breaches are remediable and the nature
of the remedies required for the breach. If the
breaches were not remediable to the satisfaction of
the Chief Commissioner of Delhi, he could order
removal or demolition of the construction complained
of . Modification of the layout plan, conversion of the
land use and violation of the FAR prescribed under the
Master Plan and the Municipal Bye-laws are not remedi-
able breaches.”

7. Respondent no.2 has specifically denled that the
FAR for D=2 area which includes the Press Enclave is
400, and asserted that for built up areas which
include partly built—up areas, the FAR under the
Municipal Building Bye—laws dis only 300. It was
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then asserted that the FAR for D-2 area being 300,
according to the Municipal Building Bye~laws and the
Master Plan for Delhl, the question of issue of
direction by the Central Govermment under 8.4l of the
Delhi Development Act does not arise. Even then, it
was said that the Vice-Chairman of the Delhi
Development Authority (M.N. Buch), in view of this
legal position expressed the view 1n his note dated
October 21, 1978 that the case of the Express
Newspapers Pvt. Ltd. should be treated as an 1solated
case to bring it at par and allow the FAR of 360
overall. According to him the reason for this as
indicated in the note was that the order of Shri
Sikander Bakht, Minister for Works & Housing “for
immediate clearance of the case and for obtalning his
ex-post-facto sanction”. Respondent No.2 denied that
the letters referred to in para 30(h) and (1) of the
petition could be construed as directions of the
Central Govermment to the Delhi Development Authority
under s. 41 of the Delhi Development Act. Instead of
belng such a direction, the Apnexure 21 was a
clarification of letter dated November 25, 1978
stating that FAR 360 was allowed excluding the
basement. Annexure 22 was said to be a sanction letter
issued by respondent no.l on Janvary 9, 1979 in
respect of building plans submitted by the Express
Newspapers Pvt. Ltd. before respondent no.3. Even
Annexure 20 which is a letter dated November 24, 1978
from the Ministry of Works & Housing, it was said was
not a permission under s. 41 of the Delhi Development
Act as it glves the ex-post—facto sanction of the
proposal of the Delhi Development Authority permitting
FAR 360 for the Express Neéwspapers Pvt. Ltd. It was
then added :

"With reference to para 30(j), it is denied that the
actions taken by the Ministry of Works & Housing and
the Delhi Development Authority constituted a
restoration of the rights of the petitioners under the
lease agreement of 1954, as the agreement of 1954 was
inadmissible being non—existent and inoperative after
its substitution by the agreement of 1957 as per
perpetual lease-deed dated March 18, 1958, 1t was
asserted that the petitioners could construct on the
residual area of plots nos. 9 and 10 only in
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accordance with the terms and conditions of the
lease-deed of 1958 and subject to the provisioms of
the Master Plan and the Municipal Bye-laws. It was
asserted that the lease deed of 1958 envisaged
compliance with the Municipal Bye~laws for any future
constructions/additions in plots nos. 9 and 10."

8. It will be seen that the polnts sought to be made
out by respondent no.2 in his counter—affidavit are :

(a) At present the perpetual lease—deed dated March
18, 1958 governs the relationship effectively between
the Union of Indla and the Lt. Governor.on the one
hand and the petitioners on the other i1.e. the
contractual relations between the parties.

(b) The transfer of administrative control of the L &
D 0 on October 1, 1959 to the Ministry of Works &
Housing did not divest the Chief Commissioner of his
contractual powers given under the lease and he alone
represented the lessor l.e. the Union of India and not
the Ministry of Works & Housing.

{c) The sewer, according to the terms of the
lease-deed, could not be diverted without the consent
of the Chief Commissioner (Lt. Governor) and the
approval of the Ministry of Works & Housing was a
nullity being without jurisdiction and legal
competence.

(@) For the commercial user of the residual area to be
kept as 'green', it is only the Chief Commissioner
(Lt. Governor) who could give sanction to construct
for the commercial user at the residual area; the
petitioners were liable to pay commercial realization
charges.

(e) The Lt. Governor was a successor of the Chief
Commissioner and, therefore, all the powers exercis-—
able by the Chief Commissioner in relation to the
lease vested in him.

(£) It is for the Chief Commissioner (Lt. Governor) to
decide if the breaches were remediable or as to the
nature of the remedles required for the breach.
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According to him, the breaches are not remediable
breaches and, therefore, the impugned notice dated
March 10, 1980 issued by the Engineer Officer, L & DO
for re-entry upon the land on forfeiture of the lease
for breach of the conditions was wvalid and proper.
{The learned Attorney—Genmeral has throughout in the
course of his arguments on behalf of respondent no.l,
the Union of India maintained that the Lt. Governor of
Delhi has nothing to do with the lease and that
wherever the name of the Chief Commissioner of Delhi
appears, it should be scored out from the lease—deed.)

(Emphasis supplied)

9. One S. Rangaswami, Additional Land & Development
Officer, Ministry of Works & Housing filed a separate
counter-affidavit supporting the stand of the Lt.
Governor. It was averred in para 3 :

“The petitioners during the year 1977 applied to the
Ministry of Works & Housing for permission to
construct on the residual area of 2740 square yards in
plots nos- 9 and 10. The petitioners have placed
reliance on the letters dated June 9, 1978 from Shri
L. N. Sukwami and dated 24th November 1978 from Shri
V.S. Katara in the Ministry of Works & Housing and
claimed that these two letters constlituted permission
to build on the residual area of plots nos. 9 and 10.
I am advised to state that under the terms of the
lease deed of 1958, previcus consent of either the
President of India or the chief Commissioner (Lt.
Governor) or such officer or body as the lessor
{(President of 1India) or the chief Commissicner of
Delhi authorised was necessary for building activity
on the residual area of the plots (2740 sq. yards).
The Ministry of Works & Housing did not represent the
lessor or the chief commisgioner.”

10. It is somewhat strange that Land & Development
Officer, who 1s the last functionary in the Ministry
of Works & Housing should challenge the very authority
and power of the Ministry of Works & Housing to
administer the lease on behalf of the President of
India. He has also averred in para 5 :
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"The impugned show cause notice of 10th March 1980 was
issued to the petitioners under cl. & of the perpetual
lease for violation of sub-clauses (5) and (14) of
clause 2 of the lease—deed. The Lamd & Development
Cfficer is not a functiomary under thz Minisiry of
YWorke & Housing. He is the officer appointed on behalf
of the lessor to administer the lease. At no stage the
petitioners approached the office of Land &
Development for permission to comstruct on the
residual area of 2740 sq. yards to the west of the
+  pipe-line and no approval was obtained from the office
of L&DO for construction of a building In
contravention of clauses 2(5), (9) and (14) of the
lease. The sccelled permissions sand approvals
vbtained by the petiticners have no legal validity on
the short grommd of lack of 1lepal competeace or
authority under the terms of the leasse-dezd waich
governed the relationship between the peiitioners and -
respondent no.i."
(Emphasis supplied)

The case hes seen many twists and turns. The hearing
commenced on April 27, 1982 and was concluded on September 22,
1983 with intermittent breake. I regret to say that the
ambivalent attitude adopted by respondent no.l the Union of India
and the hostility of respondent no.2 prolonged the hearing which
lasted as many as 43 days. This has resulted in a colossal waste
of public money and valuable time of the court. Om April 29, 1982
when Shri Narimsn, learned counsel for the petitioners- had
concluded his arguments for the day. Shri Parasaran, the learned
Solicitor General made a statement that he wanted to obtain
instructions as to whether the impugned notices issued by the
Zonal Engineer (Building), Municipal Corporation of Delhi dated
March 1, 1980 and by the Engineer Officer, Land & Development
Office, dated March 10, 1980 for the forfeiture of the lease of
plots nos. 9 and 10, Bahadurshah Zafar Marg granted by the
Government of India in favour of the Express Newspapers Pvi. Ltd.
acd the threat to re-enter upon the leasehold premises with the
new Express Buildipg built thereon and for removal of the
unauthorized structures should be enforced or not. In the facts
and circumstances of the case, we must say that the request for
ad jourmment by the learned Solicitor General was reasonable and
was not opposed by the learned coumsel for the petitionérs. We
accordingly adjourned the hearing of the Writ Petitions till
August 3, 1983 to enable  respondent mno.l the Union of India to
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take & declsion in the matter. On August 23, 1982 the matter was
taken up in Chambers when the learned Solicitor General made a
statement that the Writ Petitions would bhave to be heard on
merits, meaning thereby that the lessor i.e. the Unien of India
were not prepared to reconsider the matter. The learned Solieitor
General later withdrew from the case.

The strange phenomenon when the hearing was resumed on
November 4, 1982 of the Unlon of India speaking through the voice
of learned counsel for respondent no.Z was more than we could
permit. We sent for Shri L.N. Sinha, the learned Attorney General
and he rightly objected to anyonme speaking on bahalf of the Union
of India. We directed the learned Attorney General to appear and
assist the Court.

During the pendency of the proceedings, Shri Sinha demitted
his office and Shri Parasaran was appointed to be the Attorney
General. The Union of India engaged Shri Sinha as its counsel and
he continued to represent respondent no.l. We are grateful to
learned counsel for the parties who dealt with all aspects of the
various constlitutional 1ssues and other questions of great public
importance with their usual industry and have supplemented their
arguments by filing written submissions. Learned counsel for
respondent no.l has throughout been emphatic in contending that
respondent no.2 was a complete stranger to the lease and he did
not represent the lesgsor, the Union of India. Strangely emough,
Dr. Singhvl continued to appear not only for respondent no.2 the
Lt. Governor but alsc for respondent no.> the Land & Development
Officer who is a minor officlal in the Minletry of Works &
Housing. When we repeatedly enquired from learned counsel for
respondent mno.l as to the right of respondent no.5 to be
represented by another counsel when he was appearing for the
Unlon of India, he asserted that Dr. Singhvi had no right to
represent respondent no.5 Land & Development Officer as he was
appearing for respondent no.l and he was not bound by his
submissions. Again, there was a rather distrubing feature.
Submissions at the bar by learned counsel for the respondents
were not in consonance with the stand tsken in the original
affidavit filed by respondent no.2 on behalf of all the
respondents. Further, the respondents have been filing differeat
affidovits from time to time to sult thelr purposes as the
hearing progressed and it was difficult to recoucile the
conflicting averments made In these subsequent affidavits. It is
gsomewhat unfortunate that the Govermment should have embarked
upon this course of action.
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At ‘the resumed hearing on November 4, 1982, we took on
record the further affidavits filed by respondent no.2 dated July
29, 1982 with certain deletions. In trying to meet the
allegations meade against him, respondent no.Z cast aspersions ou
Sikandar Bakht, the then Minister for Works & Housing. It was
averred : '

"But if Ram Nath Goenka epproachied the then Minister
of Works & Housing, Shrl Sikandar Baicht end the latiter
misusing his authority and exercising blatant
favouritism pressurised the officers of the Delhi
Development Autherity, Delhi Municipal Corporation and
of his own Ministry to do totally illegal acts, there—
by giving huge financial benefits to his political
associate and friend Ram Nath Guenka, there are no
mala fides. If the statutory provislons unalterable
-t-ﬁ::-(;ugh.an executive action, of the Delhi Master Plam,
Zoning Regulations and Municipal Bye—laws are ruth—
lessly viclated, there are no mala fides. If expert
advice of the Town & Country Flanning Organisation 1is
deliberately attacked, which, in fact, makes it quite
clear that FAR 300 does not exist In zny area in Delhi
and that FAR and coverage are prescribed for the
locality as a whole and not for individual building,
there are no maia fides. And if senlor officevs are
sent to sn Influential businessman to mollify him and
in the event of wot being moliified, the illegal and
irregular concessions asked for are granted without
even taking the trouble of amending the law of the

statutory provislons, there are no mala fides,

according to the writ petitioners."”

On the same day i.e. on November 4, 1982, we sent for Shri
L.N., Binha, the then Attorney-Genmeral and drew his attention to
the averments made by respondent no. 2 in the fresh affidavit
alleging that the orders passed by the then Minister for Works &
Housing were illegal, improper and irregular. We feit that it was
highly improper for respondent no.2 to have made such extreme
allegations against the then Minister for Works & Housing and
agalnst the previcus Government in power. Accordingly, we called
upon respondent no.l Union of India to clerify its stand with

regard to the following aspects

1. The authority of respondent mnc.2 to wake
allegations of fraud, mwisuse of powers and
mlzdemeanours against the functionarles of the Union
cf India including the Minlster, Works & Housing.
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2. The stand of respondent no.l, Union of India, to
the case of the petitioners without adopting the
counter affidavit of respondent no.2.

3. The specific reply, if any, of the Union of India,
to the allegations of male fides made by the
petitioners against the Govermment of India in paras
9¢(b), 11 and 12 of the Writ Petition.

4. What iz the reaction of the Union of India to the
averments in the counter-affidavits of respondent no.2
and the affidavit of respondent no. 5 that the
Ministry of Works & Housing dJdoes not represent the
lessor and that vrespondent mno.5, the Land &
Development Officer alone represents the lessor. and

5. Whether a successor goverrment was not bound by the
acts of the duly constituted previous government ?

Instead of complying with the directions, respondent no.l

through the affidavit of M.K. Mukherjee, Secretary, Ministry of

Works & Housing dated November 16, 1982 purported to raise

certain additicnal issue :

1. I am advised to say that the orders passed by Shri
Sikandar Bakht, the then Minister for Worka & Housing
were clearly illegal, improper and irregular.

2. The powers and functions assigned to the Chief
Comnissioner of Delhl under the lease~deed were
exercisable by the Lt. Governor by virtue of the
notification issued by the President dated September
7, 1966 under &rt. 239(1l) of the Constitution.

3. The Land & Development Officer as well as the Chief
Engineer in the office of the Land & Development
Officer were both empowered to take action of the
lease~deed and therefore the Engineer Officer was
authorized by the lessor i.e. the Union of India to
issue the impugned show cause notlce as he was
competent to do so under cl. 5 of the lease-deed
having been empowered tec act on behalf of the
President under Art. 299(1). The said show cause
notice was issued on the basis of which a press report
as per the orders recorded on the file of the Land &
Developument Officer and not at the instance of the Lt.
Governor.
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4. The order of M.N. Buch, the then Vice—Chancellor of
the DDA dated October 21, 1978 was without any legal
authority or sanction and the said order was passed by
him in clear violation of the procedure laid down in
s. 11A(2) of the Delhi Development Act, inasmuch as no
relaxation of the permission for FAR for the D-II area
could be made which was tantamount to a modification
of the Master Plan. The said decision cannot be
implemented by the MCD because it would require
modification of their existing bye—laws, which camnot
be done for a particular case or building or for onme
particular commercial area.

It 1s then averred @

"I say that the counter—affidavit filed‘by respondent
no.2 be read as part and parcel of this
counter—affidavit.

I am advised to categorically deny any allegation of
mala fides, design or animosity on the part of
respondent no.l as alleged.”

The respondents have also placed on record two affidavits of
M.N. Buch and H.R. Ailawadi, both of whom became Viée—Chairmen,
Delhi Development Authority. Ailawadi in his affidavit avers that
the demised land is a nazul land which vested in the President of
India. For management, control and disposal of such lands, Land &
Development Office in the Department of Local Self Goverument was
createds As a matter of fiscal policy, the administrative
control of the Land & Development Office, Delhi was transferred
from the Delhi Admnistration to the Ministry of Works, Housing &
Supply w.e.f. October 1, 1959. He asserts that this transfer was
on administration and fiscal grounds and did not divest the Chief
Commissioner of the powers given to him by the parties under the
lease as the representative of the President of India. He further
- avers that the sewer line, according to the terms of the lease,
could not be diverted without the consent of the Chief
Commissioner (Lt.Governor). As regards the sanction, he asserts
that M.N. Buch in fact had no authority to sanction the building
plans in the instant case and that the Additional Secretary,
Master Plan, had raised cerxtain objections to the building plans
and no decision on these objections was taken and then adds :

"Shri Buch contrary to all the views expressed by
himself, the Ministry of Works & Housing, Office of
L&D0 and TCPO passed the following orders.”
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This is followed by the terms of the order An question passed by
M.N. Buch. He then avers : '

"Under clause 2(5) of the perpetual lease~deed only
the lessor or the Chief Commissioner of Delhi could
permit construction on the residual area of plots nos.
9 and 10. The Vice-Chairman, DDA had no authority
under the terms of the lease ‘to permit an additional
construction on these plots. No objection certificate,
therefore, 1issued to the Municipal Corporation of
Delhi and to M/s Express Newspapers Ltd. by the DDA on
4.11.1979 was without jurisdiction and a nullity. The
Ministry of Works & Housing could not have also
permitted any construction at the residual area. Only
the Chief Commissioner of Delhi or the Officers

, authorized by the President of India under Art. 299 of
the Constitution were competent to grant such
permission. The Vice-Chairman, DDA or the Joint
Secretary in the Ministry of Works & Housing were not
authorized by the President in exercise of powers
under Art. 299 to administer the lease—deed.

The direction of Shri Buch to treat his order as one
under special appeal was without jurisdiction and,
therefore, a nullity. The procedure prescribed for
speclal appeal was totally disregarded. No resolution
of the DDA was adopted in this regard and as a patter
of practice and rule, special appeal cases are decided
only by means of resolution of the authority. The
decision of Shri Buch was in violation of the
provisions of the Delhi Development Act, Master Plan
and Municipal Bye-laws."

He then questioned the walidity of the sanction to the
building plan granted by the Mumicipal Corporation of Delhi and
asserts :

"Sanction of the building plans by the MCD violated
the following statutory provisions :

{a) FAR : According to the Municipal Bye-laws, FAR for
a built area could not exceed 300. The Press area
being a built up area, permission to build up to FAR
to 360 was violative of the Municipal Building
Bye—laws.
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(b)Coverage : According to the Master Plan and
building bye-laws, which were in force prior to
24.12.76, coverage for different floors of a five
storey building was as under : :

Ground floor 80%
First " 70%
Second " 50%
Third " 50%
Fourth 50%

He then refers to the amended rule dated 24.12.76 which
prescribed for all commercially developed areas, including
offices, coverage of 25% and asserts that the press area 1s
covered by the amendment. He also asserts that even the earlier
rule was violated by allowing 75.43% on the first floor and 77.5%
coverage on the second and third floors.

Further he states that for commerclal areas, parking has to
be done within the plots and within the covered aréa. In the
present case, no provision was made for parking of the vehicle
within the plot and then adds :

"In the Municipal Bye-laws, there is no provision for
waiving, relaxing and modifying the rules referred to

" above. The sanction was, therefore, accorded illegally
and under undue pressure from vested interests.”

In his counter—affidavit, M.N. Buch avers in para 3 that he
had not authorized respondent no.2Z or anyone else to swear an
affidavit on his behalf and, therefore, he was not bound by the
same. According to him, the area in questlon was not a
"development area" within the meaning of sub-s.(3) of s. 12 of
the Delhi Development Act and as such, question of according any
permission/approval by the Delhi Development Anthority or by any
of its officers did not arise. As regards the communication dated
November 4, 1978 issued under the signature of R.D. Gohar, the
then Joint Director (Building) of the Delhi Development
Authority, 1t could not, in his opinion, be treated to e a
permission/sanction accorded under any statutory rule or
regulation or Bye-law. According to him, it was as a matter of
fact a formal correspondence in response to a reference made in
that behalf by the Ministry of Works & Housing and its gist and
essence was that the petitioners could submit plans to the
concerned authorities for approval, if they so chose and that was
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why, the set of plans as submitted by them, was returned and no
plans were ever approved. On the contrary, the plans were
returned for submission to the appropriate authority for
approval. As regards a nhumber of communications from the Ministry
of Works & Housing to him, as the then Vice-Chairman, M.N. Buch
contended that he had no arccess to the records of the Delhi
Development Authority and due to non—availability of the records,
it was difficult for him to say anything specifically about the
same.

-

In substance, the contention of Buch is that the area in
question was not a duly notified "development area™ and arf such,
question of granting any permission either by the Delhi
Development Authority or by him as the Vice~Chairman did not
arise and that no sanction or approval of the building plans, as
alleged or otherwise, was accorded by him as such. The point of
FAR raised in the petition was, according to him, not at all
relevaut for a just and proper decision of the case. He further
stated that a perusal of the records would reveal that nowhere in
any of the communications had he stated that any building plan
had been sanctioned or approved. Onm the contrary, he had made it
clear that :

"It 1is for the Municipal Corporation of Delhi to
examine the bullding plans in the light of the
Building Bye-laws already sanctioned by the Municipal
Corporation of Delhi. In other words, neither the
Delhi Development Authority nor he as the
Vice—Chairman had anything to do with the
sanction/approval of the building plans in the instant
case.

It is  rather pertinent to observe that in his
counter-affidavit Buch does not explain the implications of his
specific order as the Vice—Chairman dated October 21, 1978 for
amalgamation of plots nos.9 and 10 and permitting construction of
the new Express Building with an increased FAR of 360 with a
double basement for imstallation of the printing press, directing
that it was not merely a commnication from the Vice-Chairman,
Delhi Development Authority to the Ministry of Works & Housing
but per se it was an order passed by M.N. Buch as Vice—Chairman,
Delhi Development Authority and he concludes by observing :

"The Minister, Works & Housing had discussed the case
with me and ordered that the case should be cleared
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immediately and his ex—post-factc sanction obtained.
On this basis, we mav issue clearance to the Express
Authorities and also make a referemce to the
Government of India asking for confirmation of the
action taken. 'The order should be treated as an order
under Special Appeal'.”

A perusal of the counter-affidavit of M.h. Buch bears out
that the maker of an iustrument is not always its best inter—
preter. Nothing really turns on the aforesaid two affidavits of
M.N. Buch and H.R. Ailawadi, the then Vice~Chairman of the Delhi
Development Authority which was Jjust a belated attempt of the
respondents to support the action of respondent nv.2 in initiat-
ing the proceedings which culminated in the issue of the impugned
notices. The respondents have been shifting their rtand from
stage to stage. :

Upen these pleadings, the pointe for determination that
arise may be formulated :

l. Whether the impugned notice of re-entry upon
forfeiture of lease by the Engineer Officer, Land &
Development Qffice, Ministry of Works & Housing dated
March 10, 1980 requiring Express Newspapers Pvt. Ltd.
to show cause why the lessor 1.e. the Union of India
should not re-enter upon and taken possession of plots
nos. 9 and 10, Bahadurshah Zafar Marg together with
the Express Buildings bullt thereon and the impugned
notice of the Zonal Engineer (Buildings), Municipal
Corporation, City Zone, Delhi to show cause why the
new Express ‘building, particularly the double
basement, where the Express Newspapers Pvt. Ltd. have:
installed the printing press with the working platform
which was a necessary appurtenance to the installation
of the printing press expressly sanctioned by the then
Minister for Works & Housing as well as by M«N. Buch,
the then ViceChairman, DDA in conformity with Delhi
Development Act, 1957, the Master FPlan and under ss.
343 and 344 of the Delhi Municipal Corporation Act,
1957, were violative of the petitioners' right to
freedom of press guaranteed by Art. 19(1)(a) read with
Art. 14 of the Constitution and therefore a petition
under Art. 32 was maintainable.

2. Whether the construction of the new Express
Building on the residual area of 2740 square yards to
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the west of sewer-line after its removal on plota nos.
9 and 10 without the permission of the Lt. Governor or
of the Land & Development Officer by the petitioners
with an incveased FAR 360 constituted a breach of
clauses 2(5) and 2 (14) which entitled the Engineer
Officer, Land & Development Office. Mintetry of Works
& Housing to issue the impugned show cause notice
dated March 10, 1980 of re-entry upon forfeiture of
lease and the Union of India to ve-eater upon and take
possession of plots 9 and 10, Bahadurshah Zafar Marg,
together with the Express Bulldings thereon.

3+ (a) Whether under the Master Plan, development of
the Mathura Road commercial area was totally
prohibited on FAR exceeding 300 i.e. whether such area
does fall within the expression ‘'already built=-up
comnercial area' or whether .he Master Plan does not
refer to the Mathura Road commercial aiea nor does
such area fall within the expression 'already bullt-up
comtercial area' i.e. the area falling within the
walled city of Delhi.

{b) Whether the permitted uses in the use-Zone C-11
viz. the zone in which the presa area falls do not
exclude "newspaper and printing press' except only if
such user is allowed by a competent authority after
special appeal that newspaper and printing presses are
permitted to be installed.

4. Whether the Ministry of Works & Housing with the
Minister at the head was and is the ultimate authority
responsible for the following items of works 'Property
of the Union, Town and Country Planning, Delhi
Development Authority, Master Plan of Delhi, Adminig=-
tration of the Delhi Development Act, 1957, the Land &
Development Office dealing with the administration of
nazul lands in the Unlon Territory of Delhi. If that
be so, whether the orders passed by Sikandar Bakht,
the then Minister for Works & Housing granting
permission to che petitioners to construct the new
Express Building with an increased FAR 360 on an area
of 2740 square yards to the west of plots nos. 9 and
10 was illegal, improper and irregular.

5. Whether the decision taken by the then Minister for
Works & Housing for permitting construction of the new



EXFRESS NEWSPAFERS v. U.0.1. [A-?- SEN, Jl] 461

Express Bullding with an increased FAR of 360 with a
double , basement for the installation of the printing
press was in cooformity with the recomvendation of
M.N. Buch, the then Vice—Chairmen, Delhi Development
Authority and had been reached after the matter had
been dealt with at all levels in the Ministry of Works
& Housing was binding upon the successor Govermment
i.e. the Union of India as also the Ministry of Works
& Housing and the petitiopers having acted in the
faith of such assurance and constructed the new
- Express Bullding thereon at a cost of nearly Rs.2
crores, the respondents particularly respondent mno.l,
the Union of India, was precluded by the doctrine of
promissory estoppel from challenging the validity of
the permission granted by the then Minister for Works
& Housing. If that be o, whether the present
government 1s bound to honour all assurances given by
or on bahalf of the Union of India, Ministry of Works
& Housing by the then Minister.

6. Whether the Lt. Governor of Delhi has any function
in relatlon to the lease being a successor of the
Chief Commissioner of Delhi. If that be so, whether
the Lt. Governor of Delhi could have set up & three—
man Committee to dinquire into and report on the
alleged breaches committed by the petitioners in the
construction of the new Expreas Building with an
increaned FAR of 360 or the double basement for
installation of the printing press, contrary to the
sanction plan .and the building bye-laws of the
Municipal Corporation of Delhi. If that be so, whether
the Engineer Officer, Land & Development Office could
have acted on the press report of the news conference
held by the Lt. Governor and on its basis issue the
impugned show cause notice dated March 10, 1980.

7. Whether the respondents are right in contending
that the alleged breach committed by the petitioners
in not obtaining the previous permission of the Lt.
Governor as required by cls. 2(5) and 2Z(l4) was not
remedial and therefore the lessor i.e. the Union of
India, Ministry of Works & Housing could direct
removal or demolition of the comstruction complained
of
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8. Whether the notice of re-entry upon forfeiture of
lease 1ssued by the Engineer Officer, Land &
Development Office, Wew Delhi dated March 10, 1980
purporting to be on behalf of the lessor i.e. the
Union of India, Ministry of Works & Housing, and that
of March 1, 1980 issued by the Zonzl Engineer
{Building), Municipal Corporation, City Zone, Delhi,
were wholly mala file and politically motivated.

proper appreciation of the points involved, 1t is
to set out the material clauses of the indenture of
dated March 17, 1958. Clauses 2(5), 2(14), 4, 5 and 6,
material, run as follows :

"2(5)» The lessee will not without the previcus
consent in writing of the Chief Commissioper of Delhi
or of such officer or body as the lessor or the Chief
Commissioner of Delhi may authorize in this behalf
make any alterations in or additions to the tuilding
erected on the said demised premises s0 as to affect
any of the architectural or structursl features
thereof or suffer to be erected on any part of the
said demised premises or any building other than and
except the bullding erected thereon at the date of
these presents.”

"2.(14). The lessee shall keep to the entire
satisfaction of the said Chief Commissioner the area
to the west of the pipeline adweaguring 2740 sq.yards
{which area for clarity's sake 1s delienated on the
plan hereto annexed and thereon ghown in yellow) as an
open space, that 1s, as lawns, paths or parking
grounds.”

"4, If there shall at any time have been in the opini-
on of the Lessor or the Chief Commissioner of Delhi
whose decision shall be final, any breach by lessee or
by any person claiming through or under him of any of
the covenants or conditions contained in sub—-cls.
(5)+eveses of cl.2 and if the said intended 1lessee
shall neglect or fall to remedy any such breach to
the satisfaction of the Chief Commissioner of Delhi
within seven days from the receipt of a notice signed
by the Chief Commissioner of Delhi requiring him to
remedy such breach it shall be lawful for the officers
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of the Chief Commnissioner of Delhi to enter upon the
premises hereby demised and (a) to remove or demolish
any alterations on or additions to the buildings
erected on the sald premises without the previous
consent in writing of the Chief Commissioner of Delhi
or duly authorized officer as aforesaid.s<«s.. and it
is hereby expressly declared that the liberty
hereinbefore given is not to prejudice in any way the
power given to the President of India by cls. 4 and 5
hereof .

5+"¢sssaus(L}f there shall have been in the opinion of
the Lessor or the Chief Commissioner of Delhi whose
decision shall be final, any breach by the Lessee or
by any person claiming through or under him of any of
~ the covenants or conditions hereinbefore contailned and
on his part to be observed or performed then and in
any such case it shall be lawful for the lessor or any
person or persons duly authorized by him notwithstand-
ing the waiver of any previous cause or right of
re-entry upon any part of the premises whereby demised
or of the buildings thereon in the name of the whole
to re—enter and thereupon this demise and everything
herein contained shall cease and determine and the
Lessee shall not be entitled to any compensation what-
soever, nor, to the return of any premlum pald by
him. "

6. "No forfeiture of re-entry shall be effected except
as herein provided, without the -permission of the
Chief Commigsioner of Delhi, and the Chief .
Commissloner shall not permit sguch forfelture or
re-entry until the Lessor has served on the lessee a
notice in writing :

(a) specifylng the particular breach complained of

(b) 1if the breach ig capable of remedy, requiring the
Lessee to remedy the breach

and the Lessee fails within a resonable time from the
date of service of the notice to remedy the breach, if
it is capable of remedy, and In the event of
forfeiture or re-entry the Chief Commissioner may in
his discretion relieve against forfeiture on such
terms and conditions as he thinks proper.”
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The Acts

We may then refer to the relevant provisions of the Delhi
Development Act, 1957 which is paramount law on the subject and
overrides the provisicns of the Delhi Municipal Corporation Act,
1957, The word 'Building' is defined in section 2(b)} as including
any structure or erection or part of a structure or erection
which is intended to be used for residential, industrial,
commercial or other purposes, whether in actual use or not; And
the term 'building operations as defined in section 2{c) includes
rebuilding operations, structural alterations of or additioms to
bulldings and other operations normally undertaken in comnection
with the construction of buildings. In section 2(d) the term
'development’ is defined with all ite grammatical varlations to
mean the carrying out of building, engineering, mining or other
operations in, on, over or umder land or the making of any
material change in bullding or land and includes redevelopment.
The expression 'development area' is defined in section 2(e) to
mean any area declared to be the development area under sub~s.{l)
of s.12.

Under the &cheme of the Act, the predominant object and
purpose for which the Delhi Development Authority is comstituted
under s5.3(1) is to secure the plamned development of Delhi. This
has to be achieved by the preparation of Master Plan under s.7(1l)
and Zonal Development Flans under s.B(1). Under s8.3(3)(a) the
Administrator of the Union Territory of Delhi shall be the
Chairman ex~officio of the Delhi Development Authority. Under s.
6 the Authority is charged with the duty to promote and secure
the development of Delhi according to plan. The Master Plan as
enjoined under s. 7(2)(a) defines the various zomes into which
Delhi may be divided for the purpose of development and indicates
the menner in which the land in each zone is proposed to be used
{whether by the carrying out thereon on development or otherwise)
and the stages by which any such development shall be carried
out; and by cl.{b) thereof serves as a basic pattern of frame-
work within which the zonal development plans of the wvarious
zones may Le prepared. S. 12(1l) provides that as soon as may be
after the commencement of this Act, the Central Government may,
by notification in the Officisl Gazette, declare any area in
Delhi to be a development area for the purposes of this Act.
After the commencement of the Act, s. 12(3) enjoins that no
development of land shall be undertaken or carried out in any
area by any person or body (including a department of govermment)
unless, -
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(1) " where that area is a development area permission
for such development has been obtalned in writing from
the Authority in “accordance with the provisions of
this Act, il.e. according to the Master Plan and the
Zonal Development Flans;

(11) where that area 1s an area other than a
development area, approval of, or sanction for, such
development has been obtained in writing from the
local authority concerned or any officer or authority
thereof empowered or authorized in this behalf, in
accordance with the provisions made by or under the
law governing such authority or until such provisions
have been made In accordance with the provisions of
the regulations relating to the grant of permission
for development made under the Delhi {(Control of
Building Operations) Act, 1955, and in force
immediately before the commencement of this Act:"

It is common ground that the Press Enclave on the Mathura
Road Commercial Complex has not bzen declared under s. 12(l) to
be a development area for purposes of the Act. S.14 provides that
after the coming into opere{tion of any of the plans in a zone no
person shall use or permit to be used any land or building in
that zone otherwise than in conformity with such plam. S.29(1)
makes it a penal offence to undertakeé or carry out development of
any land in contravention of the Master Plan or Zonal Development
Plans or without the permission, approval or sanction referred to
in 8. 12 or in contravention of any condition subject to which
such permission, approval ¢r sanction has been granted. $.53(3)
is important for our purpose and it reads :

53(3): "Notwithstanding anything contained in any such
other law - |

(a) when permiss':lon for development in respect of any
land has been obtained under this Act such development
shall not be deemed to be unlawfully undertaken or
carried out by reason only of the fact that
permission, approval or sanction required under such
other law for such development’ has not been cbtained;

(b) when permission for which development has not been
obtained under this Act, such development ghall not be
deemed to be lawfully undertaken or carried out by
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reason only or the fact that permission, approval or
sanction required under such other 1law for such
development has been obtained.”

The words 'such other law' in s. 53(3) obviously refer to
the nom-obstante clause in sub-s. (2) which reads :

53(2):"...The provisions of this Act and the rules and
regulations made thereunder shall have effect
notwithstanding  anything  inconsistent  therewith
contained in any other law." i.e. the provisions of
the Act have a overriding effect over the Delhi
Municipal Corporation Act, 1957.

The Delhi Municipal Corporation Act, 1957 provides inter
alia by s. 332 that no person shall erect or commence to erect
any bullding, or execute any of the works specified in s. 334
except with the previous sanction of the Commissioner, nor
otherwise than in accordance with the provisions of this Chapter
(Chapter XVI} and of the bye—laws made under this Act in relation
to the erection of buildings or execution of works. S.334(1)
provides that every person who intends to carry on any work of
the type indicated e.g. In addition to or alterations in any
building or the repairs or alterations of the kind specified
shall apply for sanction by giving notice in writing of his
intention to the Commissioner in such form and containing such
information as may be prescribed by bye—laws made in that behalf.
5. 336(1) provides that the Commissioner ghall sanction the
erection of a building or the execution of a work unless such
building or work would contravene any of the provisions of
sub-s(2) of that section. Sub-s.(2)}(a) provides for one of the
grounds on which sanction of building or work may be refused viz.
where such building or work or the use of the site for the
building or work would contravene the provisions of any bye—law
made in that behalf or of any other law made in such other law.
Sub-s. (3) provides that the Commissioner shall comminicate the
sanction to the person who has given the notice; and where he
refuses sanction on any of the grounds specified in sub-g.{2)} or
under s. 340 he shall record a brief statement of his reasons for
such refusal and communicate the refusal alongwith the reasons
therefor to the person who has given the motice. 5.343(1)
provides inter alia that where the erection of any building or
.execution of any work has been commenced, or is being carried on,
or has been completed without or contrary to the sanction
referred to in s. 336..... The Commissioner may in addition to
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any other section that may be taken under the Act, make an order
directing that such erection or work shall be demolished. Proviso
thereto enjoins that no such order of demolition shall be made
unless a person has been afforded a reasonable opportunity of
showlng cause by a notice in writing as to why such order shall
not be made. Sub~s.(2) provides that the person aggrieved may
prefer an appeal against an order of demolition passed under
sub-s.(l) to the bistrict Judge. Sub-s.(3) confers power on the
District Judge to order stay of demolition. Sub-s.(5) thereof
provides that the order made by the District Judge on appeal and
subject only to such order, the order of demolition made by the
Commissioner shall be final and conclusive. Likewise s. 344(1)
provides that where the erection of any building or execution of
any work has been commenced or is being carried on but has not
been completed, without or contrary to the sanction referred to
in s. 336 or in contravention of any conditions subject to which
sanction has been accorded or any contravention of any of the
provisions of this Act or bye—law made thereunder, the Commis-
sioner may by order require the person at whose instance the
building or work has been commenced or is belng carried on to
stop the same forthwith. The remaining sub-sections of s.344 are,
similar to those as contained in s.343. I may now proceed to deal
with the questions that have been raised.

Maintainability of the Writ petitions
under Art. 32 of the Constitution.

. The contention that these petitions are not maintainable
under Art.32 of the Constitution leaves me cold. Some of the
crucial questions that arise have been formulated hereinbefore.
These are: (1) Whether the impugned notice of re-entry upon
forfeiture of lease dated March 10, 1980 issued by the Engineer
Officer, Land & Development Office under ci.5 of the lease—deed
and that of the Zonal Engineer (Building), City Zome, Municipal
Gorporation, Delhi dated Marxch 1, 1980 to show cause why the
Express Bulldings should not be demolished as  unauthorized
construction under ss. 343 and 344 of the Delhi Municipal
Corporation Act, 1957 were arbitrary and irrational without any
factual basis and were therefore violative of Art. 19(1)(a) read
with Art. 14 of the Constitution. (2) Whether the Lt. Governor
was a successor of the Chief Commissioner of Delhi in terms of
the lease-deed and whether by virtue or the notification issued
by the President under Art. 239(l) of the Constitution, he could
exercise any power in relation to lease of Govermment lands in
the Union Territory of Delhi. (3) Whether under the paramount law
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i.e. the Delhi Development Act, 1957, the Master Plan for Delhi
and the Zonal Development Plan for D-II area, the permissible FAR
prescribed for bulldings constructed in the Press Enclave on the
Mathura Road Commercial Complex was 400. And (4} Whether the new
Express Building constructed with an increased FAR of 360 with a

double basement for installation of the printing press for -

publication of a Hindi newspaper, with the permission of the
lessor, the Union of India, Ministry of Works & Housing,
constitutes a breach of the Master Plan or the Zonal Development
Plans or clauses 2(5) and 2(14) of the lease-deed. These
questions which obviously arise on these petitions under art. 32
of the Constitution and any direction for quashing the impugned
notices must necessarily Involve determination of these
questions. 1 regret that my learned brother Venkataramiah, J.
proposes to express no opinion on the questions on which, in my
view, the Writ Petitions turn.

The question at the wvery threshold is: Whether these
petitions wunder Art.32 are maintainable. Learned counsel
appearing for the Union of India raised a preliminary objection
which he later developed as his main argument in reply. First,
thete was in the present case no question of Infraction of the
freedom of the press comprehended within the freedom of speech
and expression guaranteed under Art. 19(1)(a) but the enforcement
of the Master Plan for belhi and the Zonal Development Plan
framed under the Delhi Development Act, 1957 and the Delhi
Municipal Corporation (Building) Bye-laws, 1959 may at the most
amount to a restriction on the fundamental rights of the
petitioners to carry on their business guaranteed under Art.
19(1)(g). Secondly, the right to occupy the land leased for the
constraction of a building for installation of a printing press
is not within Art.19(1)(a) nor within Arc. 19(1)(g) but such a
right is derived from a grant or contract. Such a right is
certainly not within the content of Art.19(1)(a) or Art.
19(1)(g). It is argued that the right arising out of a statute or
out of a contract cannot be a fundamental right itself. Once a
contract is entered into or a grant 1is made, the rights and
obligations of the parties are not governed by Part IIL of the
Constitution, but by the terms of the document embodying the
contract or the grant, and any complaint about the breach of the
same, canno:t be even a matter for the application for the grant
of a writ, direction or order under Art. 226 of the Constitution,
much less under Art.32. These contentions plausible though it
may seem at first blush, are, on closer scrutiny, mnor
well~founded. They ignore the true object and purpose for which

e
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the grant was made, namely, for the construction of a bullding or
installation of a printing press for publication of a newspaper
and the direct and immediate effect of the impugned notices for
re—entry upon forfeiture of lease and the threatened demolition
of the Express Buildings built on the leasehold premises under
cl.5 of the lease-deed for alleged breach of cls. 2(5) and 2(14)
thereof and under ss. 343 and 344 of the Delhi Municipal Cor-
poration Act, 1957 when the said buildings had been constructed
with the permission of the lessor i.e. the Union of India,
Ministry of Works & Housing, and in conformity with the Master
Plan and the Zonal Development Plan for D-II area as well as with
‘the sanction of the Municipal Corporation of Delhi and therefore
mist amount to a violation of the freedom of speech and
expregsion enshrined in Art. 19(1)(a). I am not impressed at all
with the submissions of learned counsel for respondent no.l that
the forfeiture of lease or the threatened demolition of the
Express Bulldings does not touch upon the right guaranteed under
Art. 19(1)(a) as the petitioners can still shift the printing -
press to an alternative accommodation.

It 1is argued by learned counsel appearing for the
petitioners that the wmain thrust of the impugned notice of
re~entery dated March 10, 1980 by the Engineer Officer, Land &
Development Office purporting to act on bahalf of the lessor, the
Union of India, Ministry of Works & Housing under cl.5 of the
indenture of lease dated March 17, 1958 requiring the Express
Newspapers Pvt. Ltd. to show cause why the Union of India should
not re-enter upon and take possession of plots nos. 9 and 10,
Bahadurshah Zafar Marg together with the Express Buildings built
thereon for alleged breach of cls. 2(5) and 2(14) of the
lease~deed and that of the earlier notice dated March 1, 1980
issued by the Zonal Engineer (Building), City Zone, Mumicipal
Corporation, Delhi requiring them to show cause why the aforesaid
buildings should not be demolished under ss. 343 and 344 of the
Delhi Municipal Corporation Act, 1957 was a direct threat on the
freedom of the press pguaranteed under Art.19(1)(a) of the
Constitution. He contends that the impugned notices were intended
and meant to bring about a closure of the Indian Express and not
so much for the professed enforcement of laws governing building
regulations the Delhi Development Act, 1957, the Master Plan for
Delhi and the Zonal Development Plan for D~II area for the
Muthura Road Commercial Complex framed thereunder or the Delhi
Municipal Corporation Act, 1957 and the Delhi Municipal
Corporation (Building) Bye-laws, 1959. He further contends that
the respondents cannot be_ permitted to traverse beyond the
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pleadings of the parties as contained in the counter affidavit of
respondent no.2 filed on behalf of the respondents and the
supplementary affidavit of M.K. Mukherjee, Secretary, Ministry of
Works & Housing, or the terms of the impugned notices. In an
attempt to justify the 4llegal, arbitrary and irrational
governmental and statutory action which was wholly mala fide and
politically motivated, he particularly drew our attention to the
terms of the impugned notice issued by the Engineer Officer, Land
& Development Office dated March 10, 1980 which purport to
forfelt the lease under cl.5 of the lease—deed. On two grounds,
namely: (1) The additional construction of the new Express
Building by Express Newspapers Pvt. Ltd. on the western portion
of plots nos. 9 and 10 f.e. the land to be kept open as 'green',
wag without teking permission of the lessor under the terms of
the lease-deed. And (2) The building plans were not submitted for
sanction of the lessor under the terms of the lease and thus
there was contravention of cls. 2(5) and 2(14) of the lease~deed.
He also pointed out that the impugned notice of the Zonal
Engineer (Building), Cilty Zone, Municipal Corporation, Delhi
dated March 1, 1980 was on the ground that the Express Newspapers
Pyt. Ltd. had statrted unauthorized construction of excesg base-
ment beyond sanction and construction of upper basement without
sanction as shown in red in the sketch plan annexed thereto and
that these were therefore unauthorized constructicns liable to be
demolished under 88. 343 and 344 of the Delhi Municipal Corpora~
tion Act, 1957. According to the learned counsel, the impugned
notices were based on grounds which were factually incorrect.

- Learned counsel further pointed cut that the impugned notice
of the Engineer Officer nowhere suggests that the construction of
the sald bullding with an increased FAR of 360 was in breach of
the Master Plan or the Zonal Development Plan for D~II area
framed under the Delhi Development Act ot of the Building
Bye-laws made under the Delhi Municipal Corporation Act, 1957.
The contention is that the sald building with an increased FAR of
360 together with a double basement for imstallation of a
printing press for the publication of a Hindl newspaper was with
the express sanction of the lessor i.e. ths Union of India,
Ministry of Works & Housing accorded to the Express Newspapers
Pvt. Ltd. which had duly submitted the building palns for grant
of requisite sanction. In the premises, it is submitted that each
of the structures was congtructed with the express sanction of
the lessor, and the Delhi Davalopment Authority granted under the
Dalhi Development Act, 1957 which was the paramount law on the
subject. It is urged that the re-entry upon forfeiture of lease
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or the threatened demolition of the new Express Bullding with the
double basement where the printing press is installed for
publication of the Hindl newspaper Jansatta will result in
enuffing out the Indian Express as a newspaper alfogether
although it has the largest combined net sales among all daily
newspapers in India. The learned counsel particularly emphasized
the fact that the Express Buildings at 9-10, Bahadurshah Zafar
Marg from the nerve—centre of the Express Group of Newspapers in
general and the Indien Express in particular as the teleprinter
is installed therein. We are informed that the editorials and the
leading articles of the Indlan Express are sent out and the
editorial policy laid down from the Delhi office to ten centres
all over India. As already stated, the Indian Express as a
newspaper is simultaneously published from Ahmedsbad, Bangalore,
Bombay, Chandigarh, Cochin, Delhi, Hyderabad, Madras, Madurel,
Vijaywada and Vizianagaram. In this factual background, the
learned counsel contends that the impugned notices have a direct
impact on the freedom of the press and being in excess of
guvernmental authority and colourable exercise of statutory
powers, are liable to be struck down as offending Art. 19(1)(a)
read with 4Art. 14 of the Constitution. He contends that the test
laid down by this Court in Bemmett Coleman & Co. & Ors. v. Union
of India & Ors. [1973] 2 S.C.R. 757, is whether the direct  and
immediate impact of the 4impugned action is on the frerdom of
speech and expression guaranteed under Art. 19(1)(a) which
includes the freedom of the press. According to him, that test is
clearly fulfilled in the facts and circumstances of the present
case. In my considered view, the contention of the learned
counsel for the petitioners must prevail.

I regret my insbility to accept the contention to the
contrary advanced by learned counsel appearing for respondent
no.} indicated above that the petitioners are seeking to enforce
a contractual right and therefore the questions raised cammot be
decided on a petition under Art.32 of the Constitution. It ie
urged that the content of the fundamental rights guaranteed in
Part III of the Constitution demarcate the srea within which the
Jurisdiction of the Court under Art. 32 can operate and that it
is not permissible for the Court to enlarge upon its Jurlsdiction
by a process of judicial interpretation. Placing reliance on
certain observations of Ayyangar, J. in All India Bank Employces'
Association v. National Industrial Tribumal & Ors. [1962] 3
8.C.R. 2659, and of Chandrachud and Bhagwati, JJ. in Maneka Gandhi
v. Union of Imdin [1978] 2 S.C.R. 621, it is urged that the
content of Art. 19(1)(a) of the Constitution would not include
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the right which ie guaranteed by other clauses of Art.19. Accord—
ing to the learned counsel it must therefore logically follow
that what facilitated the exercise of a fundamental right did not
for that reason become a part of the fundamental right itself. He
read out different passages from the judgments of Bhagwati, J.
in E.P. Royappa v. State of Tamil Madu & Aar., [1974] 2 S.C.R.
348, Maneka Gandhi v. Unlon of India (supra) and Ramana Deyaram
Shetty v. International Airport Authority of India Ltd. & Ors.,
[1979] 3 S.C.k. 1014, and endeavoured to show, to use his own
language, that “"inspite of some literal flourish in the language
here and there, they did not and could not depart from the ambit
of Art. 14 which deals with the principle of equality embodied in
the Article". He was particularly critical of the dectum of
Bhagwati, J. in International Adrport Aathority's case that
"arbitrariness was the antl thesis of Art. 14" and commented that
this would mean that all govermmental actions which are not
supportable by law were per se violative of Art. l4. I am afraid,

it is rather late in the day to question the correctness of the

landmark decision in Maneka Gandhi's case and the 1lonovative
construction placed by Bhagwatl, J. on Art. 14 in the three cases
of Royappa, Maneks Gandhi and International Airport Authority
(supra), which have evolved new dimensions in judicial process.

It is also urged that the argument of learned counsel
appearing on behalf of the petitioners that the bullding in
question 1s necessary for running the press and any statutory or
executive action to pull it down or forfeit the lease would
directly impinge on the right of freedom of speech and expression
under Art. 19(1l)(a) is wholly misconceived inasmuch as every
activity that may be necessary for exercise of freedom of speech
and expression or that may facilitate such exercise or make it
meaningful and effective cannot be elevgted to the status of a
fundamental right as if it were part of the fundamental right to
free speech and expression. It is further urged that the right to
the land and the right to construct buildings thereon for running
a printing press are not derived from Art. 19(1)(a) but spring
from the terms of the grant of such lands by the Govermment under
the provisions of the Govermment Grants Act, 1895 and regulated
by other laws governing the subject viz. the Delhi Development
Act, 1957, the Master Plan and the Zonal Development Plans framed
thereunder, the Delhi Municipal Corporation Act, 1957, and the
Delhi Municipal Corporation (Building) Bye—laws, 1959 which
regulate construction of buildings in the Union Territory of
Delhi {irrespective of the purpose for which the building is
constructed. It is also urged that even on a question of fact,



EXPRESS NEWSPAPERS v. U.0.I. [A.P. SEN, J.] 473

the direct impact of the impugned notices will not be on the
double basement wherein printing press is installed but will be
wholly or in part on the two upper storeys which are not intended
to be used in relation to the press or for publication of the
intended Hindi Newspaper but only for the purpose of letting ocut
the sawme for profit; the only other possible effect may be the
removal of the upper basement which the petitioners call a
working platform which has been constructed in violation of the
building regulations.

Learned counsel for respondent no.l, the Union of India
accepts that the right to carry on the business of printing and
publication of a newspaper and installation of a printing press
for that purpese is undoubtedly a fundamental right guaranteed
both under Arts. 19(1){(a) and 19(1)(g) but the right to occupy
the land or construct suitable structures thereon for the
business of a printing press on .such land i1s not within Art.
19(1){a) nor within Art. 19(1)(g). If it were, the Delhi
Municipal Corporation Act or the Delhi Development Act, and the
Master Plan or the Zonal Development Plan and the Building
Bye—=laws would be totally ineffectual. Such restrictions cannot
be placed even though in the interest of the geperal public as
they would not fall within Art.19(2). If, in respect of the
building in question, the right to occupy such land is to be
considered as comprehended in the right of freedom of speech and
expresslon guaranteed by Art.19(1)(a), then inevitable conse-
quence would be that nelther the provisions of the Delhl Develop-
ment Act nor the Delhi Municipal Corporation Act nor the Master
Plan or the Zonal Development Plans or the Building Bye—laws
would be applicable so as to coatrol the building activities of
the petitioners. It 1s said that the irresistible conclusion,
therefore, ought to be that the fundamental right of freedom of
speech and expression of a person under Art.19(1){(a) camnct
extend to the continued occupation of a place where such right is
derived from a grant or comntract. Such a right is certainly not
within the content of Art.l9(1l){a) or Art. 1%(1)(g). It is
accordingly argued that the right arising out of a statute or out
of a contract cannot be a fundamental right itself. Orce contract
is entered inte or a grant is made, the rights and obligations of
the parties are not governed by Part III of the Constitution, by
the terms of the document embodying the contract or the grant,
and any complaint about the breach of the same, cannot be even a
matter for application for grant of a writ, direction or order
under Art. 226 of the Constitution much less under Art. 32. In
substance, the submission is that the right to run a press may be
a fundamental right guaranteed under Art. 19(1)(a) or Art.
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19(1)(g) but the right to use a particular building for running a
press is altogether another thing inasmuch as no particular
bullding is equally fit for the running ¢f the press and the
person desiring to run a press or already running the press is at
liberty to acquire another suitable building for that purpose.
Further, even if the buildings in questlon were necessary for the
enjoyment of the rights under Art. 19(1)(a) or Art.19(1)(g), 2
right to use a particular building does not become an ' integral
part of the right to freedom of speech and expression' or the
'right to carry on any trade or pusiness in printing and publish-
ing a newspaper' and clearly therefore the petitions under Art.
32 were not maintainable. I am afrajd, the contentions are wholly
misconcelved and cannot he accepted.

Here, the wvery threat is. to the existence of a frees and
independent press. It is now firmly established by a series of
decisions of this Court and 1s a rule written into the
Constitution that freedom of the press is comprehended within the
right to freedom of speech and expression guaranteed under Art.
19(1)(a) and I do not wish to traverse the familiar ground over
again except to touch upon certain landmark decisions. In Romesh
Thappar v. State of Madrag, [1950] 5.C.R. 594, the Court observed
that the Founding Fathers realized that freedoms of speech and of
the press are at the foundation of all democtratic organizations,
for without free political discussion no public education, so
essential for proper functioning of the processes of popular
Government, is possible. In Sakal Papers (P) Ltd. v. Union of
India,[1962] 3 8.C.R. 842, the Court reiterated :

"That the freedom of speech and expregsion guaranteed
under Art. 19(1){a) of the Constitution includes the
freedom of press i.e. the freedom of propagation of
ideas, and that freedom is ensured by the freedom of
circulation. Liberty of circulation is as essential to
that freedom as the liberty of publication. Central to
the concept of a free press is freedom of political
opinion and at the core of that freedom lies the right
to criticige the Government, because it 18 only
through free debate and free exchange of ideas that
Govermment remains representation to the will of the
people and orderly change is effected. When avenues of
political expression are closed, Government by consent
of the governed would soon be foreclosed. Such freedom
is the foundation of free Government of a free people.
Our Government set up being elected limited and
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respongible we need requisite freedom of any
animadversion for our soclal interest which ordinarily
demands free propagation of views. Freedom to think as
one likes and t¢o speak as one thinks are as a rule
indispensable to the discovery and separate of truth
and without free speech, discussion may be futile."

Romesh Thappar's cese was cited with approval in Express
mspapers (P) Ltd. & An.r- Ve Unim Df India & om- [1959] AS.C-R-
12@ 120, There 1s in the Express Newspapers' case an elaborate
discussion of the freedom of the press at pp. 118-128 of Che
Report. The Express Newspapers' case and also the case of Sakal
Papers were cited with approval by the Court in Bennett Coleman.
The principle ig too well-settled to need any more elaboration.

I would only like to stress that the freedom of thought and
expression, and the freedom of the press are not only valuable
freedoms in themselves but are basic to a democratic form of
Government which proceeds on the theory that problems of the
Government can be solved by the free exchsnge of thought and by
public discussion of the varlous issues facing the nation. It is
necessary to emphksize and one must not forget that the vitul
importance of freedom of speech and expression involves the
freedom to dissent to a free democracy like ours. Demeccracy
relies on the freedom of the press. It is the inalienable right
of everyone to comment <freely upon any matter of public
importance. This right 1s one of the pillars of individual
liberty~freedom of speech, which our Court has always unfailingly
guardeds I wish to add that however precious and cherished the
freedom of speech 18 under Art.l19{1)(a), this freedom 1s not
absolute and unlimited at all times and under all circumstances
but is subject to the restrictione contained in Art. 19(2). That
must be 8o because unrestricted freedom of speech and expression
which includes the freedom of the press and is wholly free from
restraints, smounts to uncontrolled licence which weould lead to
disorder end anarchy and it would be hazardous to ignore the
vital importance of our social and national interest in public
order and security of the State.

In Bennett Coleman's case the Court indicatad thet the
extent of permissible limitations on this freadom are indlcated
by the fundamentsl law of the land itself viz. Art. 19(2) of the
Constitution. It was laild down that permissible restrictions on
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any fundamental right guaranteed under Part III of the Constitu-
tion have to be imposed by a duly enacted law and must not be
excessive i.e. they must not go beyond whar is necessary to
achieve the object of the law under which they are sought to be
imposed. “The power to impose restrictions on fundamental rights
is essentially a power to ‘'regulate' the exercise of those
rights. In fact, ‘'regulation' and not extinction of that which
is to be regulated is, generally speaking, the extent to which
permissible restrictions may go in order to satisfy the test of
reasonableness.” The Court also dealt with the extent of
permissible limitations on the freedom of speech and expression
guaranteed under Art.19(1)(a). The test laid down by the Court in
Bemmett coleman's case is whether the direct and immediate impact
of the impugned action is cn the freedom of speech and expression
guaranteed under Art. 19(1)(a) which includes the freedom of the
press. It was observed that the restriction on the number of
pages, a restraint on circulation and a restraiat on advertize-
ments would affect the fundamental right under Art.19(1)(a) on
the aspects of propagation, publication and circulation of a
newspaper. In repelling the contention of the learned Additional
Solicitor-General that the newsprint policy did not violated Art.
19(1)(a) as it does not direct and immediately deal with the
right mentioned in Art. 19(1)(a), the Court held that the test of
pith and substance of the subject-matter and of direct and {inci-
dental effect of legislation are relevant to questions of legis-—
lative competence but they are irrelevant to the question of
infringement of fundamental rights. The true test, according to
the Court, is whether the effect of the impugned action is to
take away or abridge fundamental rights. It was stated that the
word 'direct' would go to the quality or character of the effect
and not the subject matter and the restriction sought to be
imposed by the impugned newsprint policy was, in substance, a
newspaper control f.e. to control the number of pages or circu-
lation of dailies or mnewspapers and such restrictions were
clearly outside the ambit of Art. 19(2) of the Constitution and
therefore were in abridgement of the right of freedom of speech
and expression guaranteed under Art. 19(1)(a), and it added :

“Ihe Newsprint Control Policy is found to be newspaper
control order 1n the guise of {raming an Tmport
Control Policy for newsprint.

This Court in the Bank HNationalisation case (supra)
lalid down two tests. First it is not the object of the
authority making the law impairing the right of the
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citizen nor the form of action that determines the
invasion of the right. Secondly, it is the effect of
the law and the action upon the right which attracts
the jurisdiction of the court to grant relief. The
direct operation of the Act upon the rights forms the
real test.

++.«No law or action would state in words that rights
of freedom of speech and expression are abridged or
taken away. That is why Courts have to protect and
guard fundamental rights by considering the scope and
provisions of the Act and its effect upon the
fundamental rights."

We have only to substitute the word ‘'executive' for the word
'law' and the result is obvious. Here, the impugned notices of
re—entry upon forfeiture of lease and of the threatened
demolition of the Express Buildings are intended and meant to
silence the voice of the Indian Express. It must logically follow
that the impugned notices constitute a direct and Immediate
threat to the freedom of the press and are thus violative of Art.
19(1)(a) read with Art.l4 of the Constitution. It must
accordingly be held that these petitions under Art. 32 of
the Constitution are maintainable.

The Government Grants Act, 1895 : Section 3: Purport &
Effect of: Whether the notice of re-entry wupon
forfeiture of lease was valld and enforceable due to
non—-compliance of clause & thereof.

It 1is common ground that the perpetual lease was a
Government pgrant governed by the Crown Grants Act, 1895, now
known as the Government Grants Act. The Act is an explanatory or
declaratory Act. Doubts having arisen as to the extent and
operation of the Transfer of Property Act, 1882 and as to the
power of the Goverrment to lmpose limitations and restrictions
upon grants and other transfers of land made by it or under its
authority, the Act was passed to remove such doubts as 1s clear
from the long title and the preamble. The Act contalns two
sections and provides by s.2 for the exclusion of the Transfer of
Property Act, 1882 and, by 8.3 for the exclusion of, any rule of

law, statute or enactment of the Legislature to the contrary.
Ss.2 and 3 read as follows :

"2. Transfer of Property Act, 1882, not to apply to
Government grants-
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Nothing 1in the Transfer of Property Act, 1882,
contained shall apply or be deemed over to have
applied to any grant or other transfer of land or of
any interest therein heretofore made or hereafter to
be made by or on behalf of the govermment to, or in
favour of, any person whomsoever; but every such grant
and transfer shall be construed and take effect as 1if
the sald Act had not been passed.”

"3. Government grants to take effect according to
_their temor-

All  provisions, restrictions, conditions and
limitations over contained in any such grant or
transfer as aforesald shall be wvalid and take effect
according to their tenor, any rule of law, statute or
enactment of the legislature to the contrary
notwithstanding."

It is plain upon the terms that 8.2 excludes the operation
of the Transfer of Property Act, 1882 to Government grants. While
8.3 declares that all provisions, restrictions, conditions and
limitations contained over any such grant or transfer as

"aforesaid shall be valld and shall take effect according to their

tenor, notwithstanding any rule of law, statute or enactment of
the Legislature to the contrary. A series of judicial decisions
have determined the overriding effect of s.3 making it amply
clear that a grant of property by the Government partakes of the
nature of law since it overrides even legal provisions which are
contrary to the tenor of the document.

Learned counsel appearing for respondent no.l, the Union of
India, fairly conceded that the impugned notice of re—entry upon
forfelture of lease dated March 10, 1980 issued by the Engineer
Officer, L&DO purporting to be on behalf of the lessor il.e. the
Union of India under cl.3 of the indenture of lease dated March
17, 1958 was d1nvalid and had no legal effect since there was
non~compliance of the mandatory requirements of cl.6 thereof. But
as a very astute counsel he sought to evolve an argument contrary
to the stand taken in the counter-affidavit filed by respondent
no.2 on behalf of all the respondents and the supplementary
affidavit of M.K. Mukherjee, Secretary, Ministry of Works &
Housing that the 'breach was irremediable' and therefore the
lessor 1l.e. the Union of India acting through the Land &
Development Officer (L&DO) was entitled to serve a notice under
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cl.5 for re-entry upon forfeiture of lease. he contended that the
impugned notice was, in reality, not a notice of forfeiture under
cl.5 of the lease—deed but it was merely of an exploratory nature
to afford petiticner no.l Express Newspapers Pvt. Ltd. to have
its say before the L&DO as to whether the construction of the new
Express Building with an increased FAR of 360 was in violation of
the Master Plan or the Zonal Development Plans or the bullding
bye-laws i.e. contrary to the terms of the lease, and that it was
for the L&DQ to be satisfied as to whether there was a breach of
the terms of c¢ls. 2(14) and 2(5) of the lease and that in the
event of his reaching that conclusion, to proceed to serve the
lessee with a notice of re-entry uppn forfeiture of lease under
cl.5 learned counsel appearing for respondent no.5 L&DO has
placed before us a detailed note explaining the prevailing
practice followed by the L&DO in such case. The meaning and
significance of the note is that the show cause notice under cl.5
served by the L&EO is merely a preliminary step affording the
lessee an opportunity to settle the terms and conditions with the
concurrence of the Ministry of Works & Housing, offered by the’
lessor for condonation of such breach. In the event the lessee
fatls to comply with such terme, the L&DO withdraws the terms
offered and then calls upen the lessee to remove or remedy the
misuse or breach within 30 days. If there is failure on the part
of the lessee to remedy such breach within the time allowed, the
L&DO processes the case for exercise by the lessor i.e. the Union
of India of its rights to re—enter upon forfeiture of lease under
cl. 5 of the lease-deed. It iz said that according to the
prevailing practice in respect of such leases i.e. pre 1959
leases of the kind held by petitioner no.l Express Newspapers
Pvt. Ltd., the approval of the Lt. Governor is considered a
condition precedent to a final order of re-entry which is served
on the 1lessee after such approval is accorded by the Lt.
Governor. In terms of the order of re—entry the lessee is
requested to hand over possession peacefully to the L&D0 within a
reasonable time. However, if the lessee does not hand over
possession voluntarily in pursuance of L&D0's letter, the L&DO
files an application under s. 5(1) of the Fublic Premises
(Eviction of Unauthorized Cccupants) Act, 1971. Under s.8 of the
Act the Estate Officer has the same powers that are vested in the
Civil Court under the Code of Civil Procedure, 1908, in trying a
sult in respect of matters mentioned therein. The Estate Cfficer
has to form an opinion that the lessee was in unauthorized
occupation of any public premises and that he should be evicted
whereupon the Estate Gfficer issues a notice under s.4 by calling
upon all persons concerned to show cause why an order of eviction
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should not be passed. Under s.9 of the Act the person aggrieved
has the remedy of an appeal to the District Judge and thereafter
he may move the High Court under Art. 226 of the Constitution.

I am not at all impressed by any of these submissions
advanced on behalf of the respondents. There can be no doubt
whatever on a true comstruction of the impugned notice dated
March 10, 1980 that the Engineer Officer, Land & Development
Office purporting to act on bahalf of the lessor i.e. the Union
of India, Ministry of Works & Housing served a notice of re-entry
upon forfeiture of lease under cl.5 of the lease—deed. There was
no question of the said notice being construed to be of an
exploratory nature. The note prepared by the L&DO is nothing but
an afterthought. In the view that 1 take that respondent no.2 ig
not the successor of the Chief Commissioner of Delhi nor has any
function in relation to the lease. There is no warrant for the
suggestion that prior approval of the Lt. Governor is a condition
precedent to the right of the lessor i.e. the Union of India to
exercise its right to re-entry upon forfeiture of lease under
cl.5 of the lease—deed.

There are two decisions of this Court which appear to be
contradictory. In Bishan Das & Ors. v. State of Punjab & Ors.
[1962] 2 8.C.R. 69, a Constitution Bench of this Court speaking
through S$.K. Das, J. iIn somewhat similar circumstances allowed
the petition under Art.32 of the Constitution directing
restoration of possession to the lessee who had been dispossessed
from land granted by the Government by display of force. What had
happened was this. One Ramjidas built a dharamsala, a temple and
shops appurtenant thereto with the joint family funds on
Government land with the permission of the Govermment. After his
death the other members of the family who were in management and
possession of those properties were dispossessed by the State
Govermment of Punjab at the instigation of .a member of the ruling
Congress party. The petitioners applied to the Punjab High Court
for issue of appropriate writs under Art.226 of the Constitution
but the petition was -dismissed in limine on the preliminary
ground that the matter involved disputed questions of fact. An
appeal under cl.l0 of the Letters Patent was also dismissed on
the same ground. The petitioners then moved this Court under
Art.32. The State Government sought to justify the action on the
ground that the petitioners were merely trespassers as the land
on which the dharamsala stood belonged to the State, and the
respondents were entitled to use the minimum of force to eject
the trespassers. It was also contended that there was a serlous
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dispute on questions of fact between the parties and also whether
the petitioners had any right or title to the subject matter in
dispute and therefore proceedings by way of a wrlt were not
appropriate in the case inasmuch as the decislon of the Court
would amount to a decree declaring a party's title and ordering
restoration of possession. The Court repelled both the
contentions as unsound and held that the petitioners had made out
a clear case of violation of their fundamental rights. As to the
contention that the petitioners were mere trespassers, the Court
held that the admitted position was that the land belonged to the
State; with the permission of the State, Ramjidas on behalf of
the joint family firm of Faquir Chand Bhagwan Das Gtuilt the
dharamsala, temple and shops and managed the same during his
lifetime. After his death the petitioners, other members of the
joint family continued in possession and management. On this
admitted position, it was held that the petitioners could not be
held to be mere trespassers in respect of the dharamsala, temple
and shops; nor could it be held that the dharamsala, temple and
shops belonged to the State irrespective of the question whether
the trust created was of a public or private nature, and it was
observed :

"It 1s, therefore, impossible to hold that in respect
of the dharamsala, temples and shops, the State has
acquired any rights whatsoever merely by reason of
their being on the land belonging to the State. If the
State thought that the constructions should be removed
or that the condition as to resumption of the land
should be invcked, it was open to the State to take
appropriate legal action for the purpose.”

As to the second contention, the Court observed :

"It was enough to say that they are bona fide in
possession of the constructions in question and could
not be removed except under authority of law. The
respondents clearly viclated their fundamental rights
by depriving them of possession of the dharamsala by
executive orders.”

The Court accordingly quashed the orders and issued a writ of
mandamus directing restoration of the property. The Court felt
its duty to pass strictures against the Government :

"we feel it our duty to say that the executive action
taken in this case by the State and its officers is
destructive of the basic principle of the rule of law.
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The facts and the position in law thus clearly are (1)
that the bulldings constructed on this pilece of
Govermment land did not belong to Govermment, (2) that
the petitioners were in possession and occupation of
the buildings and (3) that by the virtue of enactments
binding on the Govermment, the petitioners could be
dispossessed, if at all, only in pursuance of a decree
of a Civil Court, obtained in proceedings properly
initiated. In these circumstances the action of the
Government in taking the law into their hands and
dispossessing the petitioners by the display of force,
exhibits a callous disregard of the normal require-
ments of the rule of law apart from what might legiti-
mately and reasonably be expected from a Govermment
functioning in a soclety governed by a Constitution
which guarantees to 1ts citizens against arbitrary
invasion of the executive of peaceful possession of
property.”

The Court also adverted to the earlier decision in Wazir Chand v.
State of H.P., [1955] 1 S.C.R. 408, where it was held that the
State or its executive officers cannot interfere with the rights
of others unless they can polnt to some specific rule of law
which authorises their acts, and to Ram Prasad Narayan Sahi v.
State of Bibar, [1953] S.C.R. 1129, where the Court said that
nothing 1s more likely to drain the vitality from the rule of law
than legislation which singles out a particular individual from
his fellow subjects and visits him with a disability which 18 not
imposed upon the others, and concluded :

"We have here a highly discriminatory and autocratic
act which Jeprives a person of the possession of
property without reference to any law or legal
authority. Even if the property was trust property it
is difficult to see how the Municipal Committee,
Barnala, can step in as trustee on an executive
determination only. The reasons given for this
extraordinary action are, to quote what we said in
Sahi's case (supra), remarkable for their disturbing
implicationg.”

In the later case of State of Origsa v. Ram Chandra Devw,

A.I.R. 1964 $.C. 685, Gajendragadkar, J. delivering the judgment
of the Constitution Bench observed :
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"Oridinarily, where property has been granted by the

-~ State on condition which make the grant resumable,
after resumption it is the grantee who moves the Court
for appropriate relief, and that proceeds on the basis
that the grantor State which has reserved to itself
the right to resume may, after exercising its right,
seek to recover possession of the property without
filing a suit.”

All that the Cours laid down was that the existence of a
right is the foundation for a petition under Art. 226 of the
Constitution. In that case, certain ex—zamindars of Ganjam
district were hclding Govermment Lands appurtenant to thelr
office as Muthadars and were  dispossessed therefrom upon
resumption of thelr Muthas. The Court held that the lands were
held by the ex-zamindars as service tenures which were resumable
at the will of the Goverrment. The parties were at issue on the
question about the character of the grant under which the
predecessors of the ex—zamindars were originally granted the
lands in question. The Orissa High Court held that it was not
possible for it to -decide the important question of title
involved in proceedings under Art. 226 but that such a kind of
title could only be decided in a properly constituted suit but
nevertheless were inclined to the view that the right to recover
possession vesting in a person who had been in possession prior
to such dispossession which was implicit in 8.9 of the Specific
Relief Act, 1963 would be enforced by a petition under Art. 226.
The view of the High Court was obviously not sustainable. At the
hearing, counsel for the respondents sought an adjowrnment on the
ground that the respondents had In the meanwhile filed a suit
against the State Govermment and further that the parties were
negotiating for a settlement. It appears ‘that the Lourt rejected
the prayer for adjourmment saying that no- useful purpose would be
served by granting any further time and thereafter entered upon
the merits. 1t held that merely because a suit under s. 9 of the
Sper'ific Relief Act would have been competent, no right can be
claimed by the respondents merely on the ground of their
possession under Art. 226 unless ‘their right to remain in
possession was established against the State Govermment. There is
no reference to the earlier decislon of the Constitution Bench in
Bishan Das' case nor does the judgment lay down aany contrary
principle. It seems to me that the observations of Gajendra-
gadkar, J. were merely in the nature of obiter in Ram Chandra
Dev's case and nothing really turns on the observations made by
him. The decision in Ramchandra Dev's case appears to be in per
incuriam.
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Even in cases involving purely contractual issues, the
settled law is that where statutory provisions of public law are
involved, writs will issue: Md. Hanif v. State of Assam,{1970] 2
S.C.R. 197. .

For the sake of completeness, I wish to clear the ground of
a possible misconception. Learned counsel appearing for
respondent no.l the Unlon of India while contending that the
impugned notice dated March 10, 1980 was of an exploratory
nature, fairly conceded that the lessor i.e. the Union of India
must enforce its right of re—entry upon forfeilture of lease under
cl.5 of the lease~deed by recourse to due process of law and
wanted to assure us that there was no question of marching the
army or making use of the demolition squad of the Delhi
Development Authority or the Municipal Corporation of Delhi in
demolishing the Express Bulldings. As we felt that there was some
ambiguity in the expression 'due process of law', we wanted a
categorical answer whether by this he meant by a properly
constituted suit. Without meaning any disrespect, the learned
counsel adopted an ambivalent attitude saying that the due
process may not only consist in the filing of a sult by the
lessor or re-entry upon forfeiture of the leage but that in the
case of lease of Govermment lands, the authorities may also take
recourse to the Public Premises (Eviction of Unauthorized
Occupants) Act, 1971. I have no doubt in my mind that the learned
counsel is not right in suggestion that the lessor i.e. the Union
of India, Ministry of Works & Housing can in the facts and
circumstances of the case, take recourse to the summary procedure
under that Act. The Express Newspapers Pvi. Ltd. having acted
upon the grant of permission by the lessor i.e. the Unilon of
India, Ministry of Works & Housing to construct the new Express
Building with an increased FAR of 360 together with a double
basement was clearly not an unaunthorized occupant within the
neaning of s.2(g) of the Act which runs as under :

"2(g) "unauthorized occupation”, in relation to any
public premises, means the occupation by any person of
the public premises without authority for such
occupation, and includes the continuance in occupation
by any person of the public premises after the
authority (whether by way of grant of any other mode
of transfer) under which he was allowed to occupy the
premises has expired or has been determined for any
reason whatsoever.”
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The Express Buildings constructed by Express Newspapers Pvt.
Ltd. with the sanction of the lessor i.e. the Union of India,
Ministry of Works & Housing on plots nos. 9 and 10, Bahadurshsh
Zafar Marg demised on perpetual lease by registered lease-deed
dated March 17, 1958 can, by no process of reasoning, be regarded
as public premises belonging to the Central Govermment under s.
2(e). That being so, there is no question of the lessor applying
for eviction of the Express Newspapers Pvt. Ltd. under s.2(l) of
the Public Premises (Eviction of Unauthorized Occupants) Act,
1971 nor has the Estate QOfficer any authority or jurisdiction to
direct their eviction under sub-s.(2) thereof by summary process.
Due process of law in a case like the present necegsarily implies
the filing of suit by the lessor i.e. the Union of India,
Ministry of Works & Housing for the enforcement of the alleged

right of re-entry, if any upon forfeiture of lease due to breach
of the terms of the lease.

Nothing stated here should be construed to mean that the
Government has not the power to take recourse to the provisions
of the Public Premises (Eviction of Unauthorized Occupants) Act,
1971 where admittedly there 1is unauthorized construction by a
legsee or by any other person on Government land which is public
premises within the meaning of s8.2(e) and such person is in
unauthorized occupation thereof.

The constitutional position of the Lieutenant Governor
: Whether the Lieutenant—Governor is the successor of
the Chief Commissioner of Delhi.

One of the most crucial issues on which long and erudite
arguments were advanced by learned counsel for the parties,
turned on the question as to whether the Lt. Governor was a
successor of the Chilef Commissioner of Delhi. Learned counsel
appearing for the petitioners contended that the Lt. Governmor
cannot usurp the functions of the lessor i.e. the Unlon of India
or the Chief Commissioner of Delhi in relation to the lease in
question. It is urged that the Union Territory of Delhi which
first became a Part 'C' State under the Constitution, was an
entirely new constitutional entity and therefore the office of
the Chief Commissioner of Delhi ceased to exist. It is further
urged that the Lt. Governor appointed by the President under Art.
239(1) of the Constitution is an Administrator and he discharges
such functions as are entrusted to him by the President of India
and in the absence of a notification under Art. 239(1l), the Lt.
Governor cannot usurp the functions of the Union of India in
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relation to the properties of the Union. It is pointed out that
there was no notification issued by the President of India in
terms of Art.239(1) of the Constitution empowering the Lt.
Governor to administer the properties of the Union in the Union

Territory of Delhi.

Learned counsel appearing for the Union of India
substantially advanced the same argument. According to him, the
Lt. Governor had no powers in relation to the properties of the
Union and therefore the Union of India is not bound by the acts
of the Lt. Governor. The Lt. Governor had no power in relation to
the lease and therefore he could not usurp to himself the powers
and functions of the Union of India in relation to the
lease—deed. The learned counsel went to the extent of saying that

wherever the expression 'Chief Commissioner of Delhi' appears in’

the lease—deed, it had to be struck out altogether as no such
office exists in view of the Constitutional changes since brought
about. That is to say, the question involved must be determined
on the footing as if the parties mnever contemplated the Chief
Commissioner of Delhi to exercise any of the functions of the
lessor under the lease-deed.

In reply, learned counsel appearing for respondent no.2, the
Lt. Governor, advanced a two fold submission; firstly, the Lt.
Governor 1s the alter ego of the President of India and not a
mere formal or titular head of the Union Territory of Delhi, and
in the counection he referred to the constitutional history of
the Union Territory of Delhi. In support of his contention that
the designation of the Administrator as the Chief Commissioner of
Delhi under both the Govermment of India Acts of 1919 and 1935 or
as the Lt. Governor under the Constitution was a mere matter of
nomenclature, the learned counsel referred to the provisicns
relating to the powers, functions and duties of the Chief Commis-
sioner or the Lt. Governor, as the case may be, which remained
the same. In his words, the Lt. Governor is the 'eyes and ears'
of the President in relation to such territory which he is called
upon to administer on behalf of the President. One of the primary
functions of the Lt. Governor, as the Administrator, is to be
aware of facts brought to his notice and therefore respondent
no.2 could not have turned a blind eye to the action of Sikandar
Bakht, the then Minister for Works & Housing in making a highly
fraudulent, illegal and improper grant of permission to the
Express Newspapers Pvt. Ltd. to build the new Express Building
with an increased FAR of 360 with a direction to the Municipal
Corporation of Delhi to accord sanction to the building plan

T-
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submitted to them, as ir had become the talk of the town. As
already stated, learned counsel for respondent no.l while
contending that the Lt. Governor, as an Administrator, had no
function as the lessor or its delegate, supported him only to the
extent that as an Administrator he had to keep himself informed
of any violations of law in the Union Terricory ¢f Delhi with the
administration of which he was concerned. It was, therefore,
legitimate for the Lt. Governor to have kept the authorities
informed, and though he had no independent power of his own, he
could place the material gathered by him with the lessor 1l.e.
Union of India, Ministry of Works & Housing, with a view to
initiate necessary actiom.

Secondly, the contention of learned counsel for respondent
no.2 was that the express exclusion of certain specific powers
under the proviso to s.2l of the Government of Part 'C' States
Act, 1951 relates to the legislative powers of the Legislative
Assembly or the Delhi Metropolitan Council and not to the execu-
tive functions of the Chief Commissioner or the I1t. Governor.
It was submitted that this constitutional pattern was designed
on the basis of the 'transferred powers' in respect of which the
Legislative Assembly of Delhi or the Delhi Metropolitan Council
were given certain defined role but the 'reserved powers' were
exercisably by the Administrator as the Chiei Commissioner or the
Lt. Governor i.e. the executive functions of the President of
India under Art.33 of the Constitution. It was accordingly urged
" that the Legislative Assembly of Delhi did not have the powers to
make any law with respect to 'land and building vested or in
possession of the Union of India' relatable to Entry 32 of List 1
of the Seventh Schedule, and the powers and functions of the
Council of Ministers in the Union Territory of Delhi as a Part
'C' State .extended only to the legislative powers conferred under
s.2]1 of the Act. The 'reserved powers' which were excluded from
the purview of the Legislative Assembly or the Delhi Metropolitan
Council were, however, exercisable by the Chief Commissioner and
necessarily by the Lt. Governor as the appointed agent or the
nominee of the President. It was submitted that the Lt. Governor
continues to have certain defined functions, apart from his
function as the executive head of the Delhi Administration. 4s an
incumbent of an important public office of the Lt. Governor, he
is intended to discharge diverse functions on behalf of the
President of India as his agent in relation te¢ the Union
Territory of Delhi. In support of his contention, reliance was
placed on the interpretation of s.2(3) and §.36 of the Act. It
was urged that the office of the Land & Development Officer was
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under the direct aduministrative control of the Chief Commissioner
as the Administrator until 1939. The Land & Development Officer
administered nazul lands at that time as he does now. Although
this was a subject excluded from the competence of the
lepislative Assembly of Delhi under the provisc to s.21 of the
Act, the authority of the Chief Commissioner as the Administrator
over the Land & Development Qfficer and over the administration
of nazul lands as a 'reserved subject' was kept under the
administrative contxol of the Chief Commissioner. It was
accordingly asserted that under several leases, including the one
in the instant case, the Lt. Governor as the appointed agent ox
the nominee of the President 1s entitled to act on behalf of the
lessor i.e. the Union of India, Ministry of Works & Housing and
necessarily must have administrative control over the Land &
Development Office and the administration of nazul lands.

To appreciate the rival contenticns, it is necessary to view
the question from a historical perspective since the Union
Territory of Delhi, as it now exists, has undergone many
constitutional changes. Prior to September 17, 1912, the
Territory of Delhi was known as the 'Imperial Delhl Estate' and
was included within the then Province of Punjab. After the
decision to form the capital at Delhi was reached, proceedings
for acquisition of land therefore were taken by the Collector of
Delhi District pursuant to the notification no.775 dated December
21, 1911 issued by the Lt. Governor of Punjab. When the Capital
was shifted from Calcutta to Delhi, the Governor-General-
in-Council by his proclamation dated September 17, 1912 took
under his immediate authority and management the territory of
Delhi with the sanction and approbation of the Secretary of State
for Indla. The Delhi Laws Act, 1912 came intoc force w.e.f.
September 18, 1912 and provided for the administration of the
territory of Delhi by a Chief Commissioner as a separate Proviace
to be known as the Province of Delhi. The Preamble te the Act
reads as follows @

"Whereas by Proclamation published in Notification
No.91l dated the Seventeenth day of September, 1912
the Governor—General-in—Council, with the sanction and
approbation of the Secretary of State for India has
been pleased to take under his immediate authority and
management the territory mentioned in Schedule A,
which was formerly incliuded within thke Province of
Punjab, and to provide for the administration thereof
by a Chief Commissioner as a separate Province to be
known as the Province of Delhi;
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And whereas it is expedient to provide for the
application of the Law in force in the said territory,
and for the extension of other enactments thereto: IL
is hereby enacted as follows :"

Under s.58 of the Government of India Act, 1919, Deihi remained
and was administered as a Chief Commissioner's Province. Tre
office of Land & Development Officer came iato being as a
separate organisation under the administrative control of the
Chief Commissioner of Delhi. Under 8.94 of the Govermment of
India Act, 1935, it was provided that Delhi would continue to be
a Chief Commissioner's Province. A Chief Commissioner's Province
was to be administered by the Governor-General acting to such
extent as he thought fit through a Chief Commissioner to be
appointed by him in his discretion. S. 94 of the Govermment of
India Act, 1935 provided as follows :

"94: Chief Commissioners' Provinces :

1. The following shall be the Chief Commissioners'
Provinces, that is to say, the heretofore exlsting
Chief Commissioners' Provinces of British Baluchistan,
Delhi, Ajmer-Merwara, Ccorg and the Andaman and
Nicobar Islands, the area known as Panth Piploda, and
such other Chief Commissioners' Provinces as may be
created under this Act.

2. Aden shall cease to be part of India.

. 3. A Chief Commissloner's Province shall be adminis-

tered by the Governor-General acting, to such extent
as he thinks fit, through a Chief Commissioner, to be
appointed by him in his discretion.”

Under 5.100{4) of the Govermment of India Act, 1935, the Federal
Legislature was empowered to legislate in relation to Chief
Commissioners' Provinces and without limitation as to subjects.

With the attaioment of Dominion status on August 15, 1947
under the Indian Independence Act, 1947, the powers of the
legislature of the Dominion were exercisable by the Constituent
Assembly under sub—s.(l) of s.8. The constituent Assembly was not
to be subject to any limitations whatsoever in exereilsing its
constituent powers. Thus, the Indian Independence Act, 1947
established the sovereign character of the Constituent Assembly
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which became free from all limitations. Sub—s. (2) of 5.8 of the
Act provided that except insofar as other provision was made by
or in accordance with a law made by a constituent Assembly under
sub-s.(l}, the governance of the Dominion was to be carried out
in accordance with the Govermment of India Act, 1935 and the
provisions of that Act, and all the orders in Council, rules and
other instruments made thereunder. On January 5, 1950, the
Constituent Assembly enacted the Govermment of India (Amendment)
Act, 1949 by which 5.290A was inserted in the Govermment of Indla
Act, 1935 providing that the Governor—General may by order direct
that an acceding State or a group of such States shall be
administered as a Chief Commissioner's Province or as past of
Governor's or Chief Commissioner's Province. These acceding
States were thus converted into Centrally administered areas and
included in Part 'C' of the First Schedule of the Govermment of
India Act, 1935. The remaining States in Part 'C' were Ajmer,
Coorg and Delhl. Under the Constitution, Delbi became a Part ‘C'
State. As already stated the States specified in Part 'C' of the
first Schedule were to be administered by the President under
Art.239(1) acting, to such extent as he thought fit, through a
Chief Commissioner or a Lt. Governor to be appointed by him.

Section 290A of the Govermment of India Act, 1935, reads as
follows :

"2904. Administration of certain Acceding States as a
Chief Commissicaer's Province or as part of a
Governor's or Chief Commigsioner's Province:-—

1. Where full and exclusive authority, jurisdiction
and powers for and in relation to the governance of
any Indian State or of any group of such States are
for the time belng exercisable by the Dominion
Government, the Governor—General may by order direct:-

(a) that the State or the group of States shall be
administered in &ll respects as 1f the State or the
grtoup of states were a Chief Commissioner's Province:
or

(b) that the State or the proup of States shall be
administered in all respects as 1f the State or the
group of States formed a part of a Governor's or a
Chief Commissionér's Province specified in the Order.
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Provided that if any Order made under clause (b) of
this sub-section affects a governor's Province, the
Governor-General shall before making such order
ascertain the views of the Govermment of that Province
both with respect to the proposal to make the Order
and with respect to the provisions to be inserted
therein.

(2) Upon the issue of an order under clause (a) of
sub—section (1) of this section, all the provisions of
this Act applicable to the Chief Commissioner's
Province of Delhi shall apply to the State or the
group of States in respect of which the Order is made.

(3) The Governor-General may in making an order under
gub—section (1) of this section give such supple-
mental, incldential and consequential - directions
{(including directions as to representation in the
Leglslature) as he may deem necessary.

{(4) In this sectlon, reference tosa State shall
include reference to a part of a State.”

As a result of this, the then Proviance of Delbi became a Part 'C!
State.

Under the Constitution of India, Delhi became a Part 'C’
State w.e.f. January 26, 1950 and 1t was provided by Act.239 (1)
that a State specified in Part 'C' of the First Schedule shall be
administered by the President acting to such extent as he thinks
fit through a Chief Commissioner or Lt. Governor to be appointed
by him. Art.239(l) of the Constitutlion as it then stoed, insofar
as material, provided:

"23%(1). Subject to the other provisions of this Part,
a State specified in Part C of the First Schedule
shall be administered by the President acting, to such
extent as he thinks fit, through a Chief Commissioner
or a Lieutenant-Governor to be appeointed by him or
through the Government of a neighbouring State:”

It would appear that Art.239(l) of the Constitution differed
from the provision contained in s.94(3) of the Govermment of
India Act, 1935 to the extent that the appointment of a Chief
Commissioner or Lt. Governor as an Administrator irrespective of
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the designation and entrustment of powersg, functions and duties
to him by the President, were not to be in his discretion but had
to be exercised on the advice of the Council of Ministers. Except
for this, s8.94(3) of the Government of India Act, 1935 and Art.
239(1) of the Constitution as enacted were identical in respect
of the provisions for the administration of Delhi as a Chief
Commissioner's province under the 1935 Act and as a Part C State
under the Constitution, by the Governor—General under s.94(3) and
under Art.239(1) by the President acting to such extent as he
thought fit, through the Chief Commissioner or the Lt. Governor
as an Administrator irrespective of the designation.

On April 16, 1950 the Part C States Laws Act, 195C was
brought into force. By 8.2, the Central Govermment was empowered
by notification in the official gazette to extend to the State of
Delhi or to any part of such territory with such restrictions
and modifications as it thought fit any enactment which was in
force in any State at the date of the notification. S.4 of the
Act repealed 5.7 of the Delhd Laws Act, 1912. The Govermment of
Part C States Act, 1951 enacted by Parliament was brought into
force on September 6, 1951. S. 21 of the Act, insofar as
materlial, read as follows @

"21. Extent of Legislative Fower -

(1) Subject to the provisions of this Act, the
lLegislative Assembly of a State may make laws for the
whole or any part of the State with respect to any of
the matters emmerated in the State List or in the
Concurrent List :

Provided that the Legislative Assembly of the State of
Delhi shall not have power to make laws with respect
to any of the following matters, namely :-—

(a) KFKRXRKRRNE

(b) ik

(c) Jekkkkiokkichk

{d) lands and bulldings vested in or in the possession
of the Union which are situated in Delhi or in New
Delhi including all rights in or over such lands and
buildings, the collection of rents, therefrom and the
transfer and alienation thereof ;

(2) Nothing in sub-s.(l) shall derogate from the power
- conferred un Parliament by the Constitution to make
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laws with respect to any matter for a State or any
part thereof.”

Art. 239(1) of the Constitution was amended by the
Constitution (7th Amendment) Act, 1956 w.e.f. November 1, 1956
and it now reads :

"239. Aduinistration of Union Territories -

{1) Save as otherwise provided by Parliament by law,
every Union Territory shall be administered by the
President acting, to such extent as he thinks fit,
through an administrator to be appointed by him with
such designation as he may specify.”

It would be geen that for the words 'through a Chief Commissioner
or a Lt. Governor to be appointed by him' in Art. 239(1) as
originally enacted, the words substituted are 'through an
administrator appointed by him with such designation as he may
specify'. One thing 1s clear that the Administratar appointed by
the President under Art.239(1) whether with the designation of
the Chief Commissioner or of the Lt. Governor could exercise only
such powers, functions and dutles as were entrusted to him by the
President i.e. there have to be specific entrustment of powers by
the President under Art. 239(1). Under Art. 246(4) of the
Constitution which corresponds to s.l00(4) of the Govermnment of
India Act, 1935, Parliament was given power to make laws with
respect to any part of the territory of India not included in
Part A or Part B of the First Schedule, notwithstanding that such
matter was a matter enumerated in the State List.

As from the appointed day i.e. from November 1, 1956 Part C
States ceased to exist by virtue of the Seventh Amendment and in
their place Union Territories were substituted in the First
Schedule to the Constitution, including the Undon Territory of
Delhi 1.e. the territories which 1mmediately before the
comnencement of the Constitution were comprised in the Chief
Commissioner's Province of Delhi. By the Seventh Amendment, Art.
246(4) was also amended. Art. 246(4), as amended, now reads :

"246(4) - Parliament has power to make laws with
respect to any matter for any part of the territory of
India not included in a State notwithstanding that
such matter is a matter enumerated in the State List.”
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In pursuance of Art.239 ag amended by the Seventh Amendment, the
President of India issued the following notification on November
1, 1956 :

REGISTERED NO.D. 221
THE GAZETTE OF INDIA
EXTRAORDINARY

PART 11 - Section 3
PUBLISHED BY AUTHORITY

No. 332 NEW DELHI, THURSDAY, NOVEMBER 1, 1956

MINISTRY OF HOME AFFAIRS
NOTIFICATION
New Delhi-2, the lst November, 1956.

S$.R.0. 2536 -~ In pursuance of clause (1) of Article
239 of the Constitution as amended by the Constitution
(Seventh Amendment) Act, 1956 and all other powers
enabling him in this behalf, the President hereby
directs as follows :-

Where, by virtue of any order made in pursuance of
Article 239 or as the case may be, Article 243 of the
Constitution as In force immediately before the lst
day of November, 1956 or any other power under the
Constitution, any powers and functions were
immediately before that day, the powers and functions
of -

(a) the Lieutenant Governor of the State of Himachal
Pradesh,

(b) the Chief Commissioner of the State of Delhi,
Manipur or Tripura and

{c) the Chief Commissioner of the Andaman and Nicobar
Islands,

such powers and functions shall, on and after the said
day, be exercised and discharged respectively by-

(1) the Lieutenant Governor of the Union Territory of
Himachal Pradesh,

(11) the Chief Commissioner of the Union Territory of
Delhi, Manipur or Tripura, and
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(i1i) the Chief Commissioner of the Andaman and
Nicobar Island,

subject to the like control by the President, as were
exercisable by him before the said day over the
Lieutenant Governor or as the case may be, the Chief
Comnissioner referred to in clause (a},(b) or {(c).

(No.F.19/22/56-5R1)
HART SHARMA, JT. Secy.”

On the same day, by Section 130 of the States Recorganization
Act, 1956, the Govermment of Part C States Act, 1951 stood
repealed. On October 1, 1959 decision was taken by the Govermment
of India to transfer the administrative control of the office of
Land & Development Officer, New Delhi from the Delhi
Administration to Ministry of Works, Housing & Supply w.e.f.
October 1, 1959. This decision was duly communicated to the Chief
Commissioner of Delhi and to the Land & Development Officer, New
Delhi. In the further affidavit of M.K. Mukherjee, Secretary,
Ministry of Works & Housing, 1t is averred in paragraph 6 that
the 'office of the Land & Development Officer was transferred to
the controli of the Ministry of Works, Housing & Supply w.e.f.
October 1, 1959 and since then 1t has been functioning as a
subordinate office of the Minlstry of works & Housing'. It would
therefore, be manifest that after October 1, 1939 neither the
Chief Commissioner nor the Lt. Governor had anything to do with
the office of the Land & Development Officer or the
administration of nazul lands in the Unlon Territory of Delhi.

The President of Indla on February 1, 1966 issued an order
under Art.299(l) of the Constitution which inter alia directed
that in the care of Land & Development Office (1) all contracts
and assurances of property relating to matters falling within the
jurisdiction of Land & Development Officer, (2) all contracts,
deeds and other instruments relating to and for the purpose of
enforcement of the terms and conditions of the sale/lease-deed of
the govermment property in Delhi/New Delhi, etc. made in exercise
of the executive power of the Union may be executed on his behalf
by the Land & Development Officer. Under Clause XLI it was
specifically provided :

"Notwithstanding anything hereinbefore contained any
contract or assurance of property relating to any
matter whatsoever may be executed by the Secretary or
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the Special Secretary or the Additional Secretary or
the Joint Secretary or the Director, or when there is
no Additional Secretary, Joint Secretary to the
Govermment in the appropriate Ministry or Department.”

It 1s pertinent to observe that neither the Chief Commissioner of
Delhi nor the Lt. Governor has been conferred any authority by
the President under Art.299(l) to enter into any contract made in
the exercise of the executive power of the Union or to act 'on
behalf of' the President in relation to such contract or
assurance of property i.e. to act on behalf of the President for
the enforcement of the terms and conditions thereof.

On September 7, 1966 the Administrator appointed by the
President in relation to the Undon Territory of Delhi who
hithertofore had heen designated as the Chief Commisaioner was
re~deslgnated as the Lt. Governor of Delhi. Accordingly, the
President on September 7, 1966 issued another order in terms of ~
Art. 239(1) of the Constitution which provides as follows :

MINISTRY OF HOME AFFAIRS
NOTIFICATION
New Delhi, the 7th Sept., 1966.

§.0. 2709 - In pursuance of clause (1) of article 239
of the Constitution and all other powers enabling him
in this behslf, the President hereby directs as
follows -

Where by virtue of -any order made in pursuance of
article 239 any powers and functions were, immediately
before the 7th September, 1966 the powers and
functions of the Chief Commissioner of the Union
Territory of Delhi, such powers and functions shall,
on and after the sald day, be exercised and discharged
by the Lt. Governor of the Union Territory of Delhi,
subject to the like control by the President, as was
exercisable by him before the said day over the Chief
Commissioner.

(No.41/2/66-Delhi.)
HART SHARMA, SECRETARY"

The crux of the matter 1s whether the Lt. Governor was
by virtue of the aforesald notification dated September 7, 1966
issued by the President, conferred any power, function and duty
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in relation to the property of the Union in the Union Territory .
of Delhi. Much stress is laid by learned counsel appearing for
respondent no.2 on the said notification insofar as it provides
that the Lt. Governor shall have the same powers and functlons as
were exerclsable by the Chief Commissiomer. That would be s0
provided there was a notification by the President of India under
Art. 239(1) of the Constitution vesting the Chief Commissioner
with power to adwinister the property of the Union of India.
There is admittedly no such notification under Art. 23%3(l) by the
President vesting Chief Commissioner or the Lt. Govermor with any
such power.

It is sought to be impressed upon us that the designation of
the Administrator of a Union Territory was per se of no
particular legal or functional significance. It is argued by
learned counsel appearing for respondent no.2 that the
Administrator appointed by the President under Art. 239(l), as
amended by the Seventh Amendment, could be called by any
designation, that the Chief Commissioner of Delhl continued to be
the Administrator of the Union Territory of Delhi under Art.
239(1) after WNovember 1, 1956 when the Govermment of Part C
States Act, 1951 was repealed by 8. 130 of the States
Reorganization Act, 1956 and that he functioned as such till
September 6, 1966 since the Delhi Administration Act, 1966
continued to use the nomenclature of Administrator appointed by
the President under Art. 239(1). It was for the first time on
September 7, 1966 that the Administrator of the Union Territory
of Delhl who used to be designated as the Chief Commiassioner was
re~designated as the Lt. Governor. The learned- counsel relied
upon 8. 18 of the General Clauses Act, 1897 which runs as under :

"18. Successors.

l. In any Central Act or Regulation made after the
commencement of this Act, it shall be gufficient for
the purpose of indicating the relation of a law to the
successors of any functionaries or of corporations
having perpetual succession to express its relation to
the functionaries or corporations.

2. This section applies also to all Central Acts made
after the third day of January, 1868, and to all
Regulations made on or after the fourteenth day of
January, 1887."
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Qur attention was drawn by the learned counsel to the
decision of Mobhd. Magbool Damsnoo v. State of Jawmy & Eashodr,
[1972] 2 S.C.R. 1014, wheré a Constitutional Bench held that
under s. 26(2) of the Jammu & Kashmir Constitution, as amended,
even though the Governor of Jammu & Kashmir was not elected as
the Sadar-i-Riyasat but the mode of appeintment would not make a
Governor anytheless a successor to the Sadar-i-Riyasat because
both were the head of the State and therefore the executive power
of the State vested in them both. In that connection, the Court
referred to s.l8 of the General Clauses Act and held that the
Governor being a successor of the office of the Sadar—i-Riyasat

was entitled to exercise all the powers and functions of the
Sadar—i-Riyasat. We do not see the relevance of the decision in
Mohd. Magbool's case to the question before us since the Lt.
Governor of Delhi 1s neither the successor of the Chief Commis-
sioner nor can s.l8 of the General Clauses Act override the
constitutional requirements of Art.239(1) laying down that the
Lt. Governor shell exercise only such powers as are entrusted to
him by the President.

The question still remains whether the Lt. Governor was the
successor of the Chief Commissioner of Delhi; and if so, had by
reason of the rotification dated September 7, 1966 under Article
239 of the Constitution the same powers and functions that were
exercisable by the Chief Commissioner in relation to the lease.
That would be so provided there was a notification issued by the
President under Art.239(1) vesting the Chief Commissicner with
powers to administer the property of the Unlon or lease of nazul
properties in the Union Territory of Delhi. It is also necessary
to consider whether under the provise to s.21 of the Part C
States Act, 1951, the so~called 'reserved powers' were exerci-
sable by the Lt. Governor in relation to the executive functions
of the President under Art.53 of the Constitution as an agent or
the nominee of the President and therefore he was entitled to act
on behalf of the lessor 1.e. the Union of India, Ministry of
Works & Housing.

Learned counsel appearing for respondent no.2 argues that
the Lt. Governor had ample powers and functions under the
aforesaid notification dated September 7, 1966 and therefore it
was incumbent upon him to take necessary steps in due discharge
of his official duties. The Lt. Govermor was not a 'stranger',
'interloper', 'intruder' or fusurper' acting without any warrant
or semblance of power or any authority as alleged and argued

i\
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strenuocusly by the petitioners He says that there 1s a vast
variety of notifications whico vest the office of the Lt.
Governor with powers and functions of varicus descriptions under
various statutes, many of which are to be exercised by him in his
discretion. He contends that such powers are of a wide ranging
nature which inhere in the office of the Lt. Governor. He refers
to several notifications in which the Administrator of Union
Territory had been  variously described wviz. as Chief
Commissioner, Administrator or Lt. Governor and contends that
even while delegating the powers under Art. 239(1) of the
Constitution, a contimum between the office of the Chief
Commissioner and that of the Lt. Governor was preserved and. the
terms used interchangeably. All these powers and functions were
essentially functional. Moreover, powers and functions which
vested in that office and which had a clear continuity of its owm
also implied powers which were incldental and anciliary thereto.
Such powers also necessarily included powers and functions which
were a necessary concomitant of the office.

Learned counsel contends that the office of the
Administrator under Art.239(1) 1s the office of an agent and
representative of the President. It is the office of the Head of
the Administration in relation to the Union Territory. He is not
merely a formal or titular head but an effective and executive
head. The office is both formal and functional, and the Union
Territory is administered by the Uniom Exzecutive through the
Lt. Governor. In the ultimate analysis, the Lt. Governor has to
be the 'eyes and ears' as well as the "limbs' of the President in
the Union Territory which he is called upon to administer om
behalf of the Fresident. He is also to keep in touch with every
situation and to take into &account the representations and
complaints in exercising the powers and discharging the functions
of his office. In these circumstances, the Lt.Governor was
entitled to see whether there was any definite matter of public
importance which might eventually call for a detailed adminis-
trative or statutory inquiry, either im respect of the conduct of
the officers of the Delhi Development Authority or those of the
Municipal Corporation, and to satisfy himself with regard to
various matters and particularly whether there were any
viclations of town planning norms or sanction granted, whether
the lease conditions were breached, whether similar concesslons
should be granted to others similarly situate and whether any
remedial measures were called for. He urges that the complaints
and representations with regard to Express Bulldings were quite
specific and the pace of construction was particularly
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accelerated. The Lt. Governor had the powers and the duty to
inform himself of the fact and to be properly advised with regard
to these wmatters. Instead of acting in a surreptitious,
clandestine or hurried manner, he appointed a committee of three
senior officials to ascertain the facts. In appointing such a
comittee he acted will withdn his powers and in a wholly bona
fide manner; indeed, he could also, if so satisfied, set up a
commission of inquiry under the Commissiong of Inquiry Act, 1952.

The argument of learned counsel appearing for respondent
no.2 based on the provieo to s.21 of the Govermment of Part C
States Act, 1951 that the 'reserved powers' were still with the
Administrator as the Chief Commigsioner ox the Lt. Governor and
therefore the Lt. Governor as the appointed agentor nominee of
the President was entitled to exercise the executive functions of
the President under Art. 53 of the constitution and conmsequently
was authorized to act on behalf of the lessor i.e. the Union of
India, Ministry of Works & Housing, is totally unwarranted. The
contentlon overlooks the conetitutional changes brought about, as
& result of which the territory of Delhl ceased to be
administered as & Chief Comnissioner's Province by the
Governor~General acting to such extent as he thomght fit through
the Chief Commissioner appointed by him in his discretion under
8+94(3) of the Goverrment of India Act, 1935 and become a Part €
state on the inauguration of the Comstitution and had to be
administered by the President under Art.239(1) acting to such
extent as he thought fit through a Chief Commissioner or a Lt.
Governor to be appointed by him or through the Governmor of a
neighbouring State. After the Seventh Amendment which reorganized
the States, Part C State of Delhl was transformed into a Union
Territery and has to be administered by the President under the
amended Art. 23%9(l), acting to such extent as he thinks fit,
through an Administrator to be appointed by him with such
designation as he may specify. In September, 1951 an Act known as
the Govermment of Part € States Act, 1951 was passed by
Parliament. It was & law enacted by Parliament under Art.240/1)
to provide for the creation of Leglslative Assemblies, Council of
Minigters and Councils of Advisors for Part C States. Sub-s.(3)
of 8.2 provided that any reference in the Act to the Chief
Commissioner shall, in relation to a State for the time being
administered by the President through a Lt. Governor be comstrued
as a reference to the Lt.Govermor. Cl.(2) of Art.240 provided
that such law shall not be deemed to be an amendment of the
Constitution for the purposes of Art. 368 notwithstanding that it
contained any provision which amended or had the effect of amend-
ing the Constitution. 5.21 of the Act invested the Legislative
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Assemblies of such Part C states with powers of lepislation with
respect to any of the matters enumerated in the State List or in
the Concurrent List with the reservation contained in the proviso
thereto that the Legislative Assembly of the State of Delhi shall
not have power to make laws -with respect to the matters
enumerated therein, with the overriding provision contained in
sub-s.{2) that nothing in sub-s.{l) shall be in derogation of the
power conferred on Parliament by the constitution to make laws
with respect to any matter for a Part C State or any part
thereof.

It would therefore appear that the territory of Delhi as a
Part C State under the First Schedule to the Constitution was a
separate and distinct constitutional entity as from thet of a
Chief Commissioner's Province under the Government of India Act,
1935, and this is equally true of the Unlon Territory of Delhi.
It must logically follow that with the transformation of the
territory of Delhi from a Chief Commissloner's Province under
8.94(3) of the Government of India Act, 1935 into that of a Part
C State under the Constitution’ and after the Seventh Amendment
into the Union Territory of Delhi, .the office of the Chief
Commigsioner of Delhi disappeared and that of an Administrator
appointed by the President under Art.239(1l) with such designation
as he may specify, came into existence. The necessary concomitant
is that the Administrator of the Unlon Territory of Delhi derived
only such powers, functions and dutles as were entrusted to him
by the President under Art. 239(1).

I would alsc refer to the case of Edward Mills Co. Ltd.
Bemwar, & Ors. v. State of Ajmei & Anr., [1955] 1 S.C.R. 735,
which was rightly not relied upon by learned counsel for the
respondents as the decision turned on its own facts. In that case
it was held by the Constitution Bench that an order made by the
Governor—General undexr s. 94(3) of the Government of India Act,
1935 investing the Chief Commissiomer with the authority to
administer a Chief Commissioner's Province as then existing, must
be regarded as a legislative act and as such treated as a 'law in
force' falling within the purview of Art. 372 of the Comstitution
and therefore such an order made under £.94(3) of the Government
of India Act, 1935 must be construed as an order made under Art.
239(1). The Constitution Bench speaking through Mukherjee, J.
after adverting to s. 94(3) of the Govermment of India Act, 1935,
observed :

“An order made by the Governor-General under s.94(3)
investing the Chief Commissicner with the authority to
administer a province is really in the nature of a
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legislative provision which defines the rights and
powers of the Chief Commissioner in respect of that
province. In our opinion, such order comes within the
purview of Article 372 of the Constitution and being
'a law in force' immediately before the commencement
of the Constitution would continue to be in force
under clause {1) of the Article. Agreeably -to this
view it must also be held that such order is capable
of adaptation to bring provisions under cl.(2) of
Article 372 and this is precisely what has been done
by the Adaptation of Laws Order, 1950. Faragraph 26 of
the Order runs as follows :

"Where any rule, order or other Iinstrument was in
force under any provision of the Government of India
Act, 1935, or under any Act amending or supplementing
that Act, immediately before the appointed day, and
such proyision is re-enacted with or without modifi-
cations in the Constitution, the sald rule, order or
instrument shall, so far as applicable, remain in
force with the necessary modifications as from the
appointed day as if it were a rule, order or instru-
ment of the appropriate kind duly made by the
appropriate authority under the sald provision of the
Constitution, and may be varied or revoked
accordingly.

Thus the order made under s. 94(3) of the Govermment
of India Act should be reckoned now as an order made
under Article 239 of the Constitutioneec....”

There was no Order in Council issued by the Governor—General
under 8. 94(3) of the Government of India Act, 1935 nor any order
issued by the President under Art. 239(1) of the Constitution
iovesting the Chief Commissloner of Lelhi to deal with the
property of the Union. On October 1, 1959, decision was taken by
the Govermment of India to transfer the administrative control of
the Land & Development Office from the Chief Commissioner of
Delhi to the Ministry of Works & Housing. This decision was duly
communicated to the Chief Commissioner of Delhi and to the Land &
Development Officer. It 1s aduwitted in the further affidavit of
M.K. Mukherjee, Secretary, Ministry of Works & housing dated
November 16, 1982 that the office of the Land & Development
Officer was transferred to the control of the Ministry of Works &
Housing w.e.f. October 1, 1959 and since then it has been
functioning as a subordinate office of the Ministry of Works &
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Housing. Undoubtedly, the matters relating to the property of the
Union of India are included in the executive power of the Union
under Art. 53 of the Constitution read with Art. 298 which
expressly provides that the executive power of the Union shall
extend to the acquisition, holding that disposal of property and
the making of contracts for any purpose. Such executive power of
the Union is vested in the President under Art. 53(1) and shall
be exercised by him either directly or through officers
subordinate to him in accordance with the Constitution. All
executive actions of the Govermment of India shall be expressly
taken in the name of the President under Art. 77(1). Under cl.(2)
thereof, orders and other Instruments made and executed in the
name of the President shall be authenticated as may be specified
in rules to be made by the President i.e. in the manner specified
under the Authentication (Orders and other Instruments) Rules,
1958 framed under Art. 72(2). On January 18, 1961, the President
made the Govermment of India (Allocation of Business) Rules, 1961
under Art. 77(3) for the more convenlent transaction of business
of the Government of India, and for the allocation among
Ministers of the said business.

In terms of the Govermment of India (Allocation of Business)
Rules, 1961, all matters relating to the property of the Unionm,
allotment of Government lands in Delhi, administration of
Govermment estates under the control of the Ministry of Works &
Housing and the administration of the Land & Development Office,
are matters exclusively vested in the Ministry of Works & Housing
vide Entrjes 1, 6 and 23(1) in the Second Schedule under the head
"Ministry of Works & Housing'. In the 1light of the said
directive, as further confirmed by the constituticnally enacted
regulations, the power over the allotment of nazul lands,
administration of leagses In Delhi and the control and
administration of Land & Development Office in particular and the
property of the Union in general are subjects vested solely under
" the control of the Ministry of Works & Housing. In the premises,
by such transfer of authority, the Chief Commissioner of Delhi
and necessarily his successor, the Lt. Governor, became bereft of
his powers to control and administer the lease and any attempt by
respondent no.l set up a claim that the Lt. Governor is the
authority empowered to administer the lease is wholly frivolous
and untenable and must be rejected.

Whether the impugned Executive action
was mala fide and politically motivated.
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The principal point in controversy between the parties is
whether the notice of re-entry upon forfeiture of lease issued by
the Engineer Officer, Land & Development Office dated March 10,
1980 purporting to be on behalf of the lessor i.e. the Union of
India, Ministry of Works & Housing, and that of March 1, 1980
issued by the Zonal Engineer (Bullding), City Zone, Municipal
Corporation, Delhi were wholly mela fide and politically
motivated. It is a sad reflection on the state of affairs brought
about during the period of Emerpency which brought into existence
a totalitarian trend in administration and I do not wish to
aggravate any of its features by unnecessary allusions. In the
process, the country witnessed misuse of wmass media totally
inconceivable and unheard of in a democratic form of Goverrment
by ruthless suppression of the press by exercise of
pre—censorship powers, enactment of a set of draconian laws which
reduced freedom of the press to a naught.

The petiticners have pleaded the facts with sufficient
degree of particularity tending to show that the impugned notices
were wholly mala fide and politically motivated; mala fide,
because the impugned notice of re—entry upon forfelture of lease
dated March 10, 1980 issued by the Engineer Officer, Land &
Development Office under cl.5 of the indenture of lease dated
March 17, 1958 for alleged breach of cls. 2(14) and 2(5) which in
fact were never coumitted and the notice dated harch 1, 1980 by
the Zonal Engineer (Bullding), City Zone, Municipal Corporation
for demolition of new Express Building where the printing press
1s installed under ss. 343 and 344 of the Delhi Municipal
Corporation Act were really intended and meant to bring about the
stoppage of the publication .of the Indian Express which has
throughout been critical of the Govermment in power whenever it
went wrong on a matter of policy or in principle. Also, mala fide
because they constitute misuse of powers in bad faith. Use of
power for a purpose other than the one for which the power is
conferred is mala fide use of power. Same is the position when an
" order 1s made for a purpose other than that which finds place in
the order.

It is somewhat strange that although definite allegation of
mala fide on the part of the respondents particularly the
Govermment for the day at the Centre were made with sufficlent
particulars and though the respondents had ample time to file
their affidavits in reply, nome of the respondents except
respondent no.2, the Lt. Governor of Delhi and respondent mo.5,
Land & Development Officer have chosen to deny the allegations.
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The counter—affidavit of respondent no.2 purporting to be on
behalf of all the respondents is that the allegations made by the
petitioners in paragraphs 11, 12 and 13 are not 'relevant' to the
matter in issue. In C.5. Rowjee & Ors. v. A.P. State Road
Transport Corporaticn, [1964] 4 S.C.R. 330, the Court in a matter
arising out of the Motor Vehicles Act, 1939 where certain
allegations against the Minister went uncontroverted, had
occasiou to administer a word of caution. Where mala fide are-
alleged, it 1is necessary that the person against whom such’
allegations are made should ccome forward with an answer refuting
or denying such allegations. For otherwise such allegations
remain unrebutted and the Court would in such a case be cons—

trained to accept the allegations so remaining unrebutted and
unanswered on the test of probability. That precisely is the

position in the present case, in the absence of any counter-
affidavit by any of the respondents. One should have thought that
the Minister for Works & Housing should have sworn an affidavit
accepting or denying the allegations made by the petitioners. At
our instance, M.K. Mukherjee, Secretary, Ministry of Works &
Housing has filed a supplementary affidavit. He avers that the
impugned notice dated March 10, 1980 of re—entry upon forfeiture
of lease 1issued by the Engineer Officer, Land & Development
Office was on the basis of press reports il.e. reports of the
press conference held by the Lt. Govermor. Again, there Is no
attempt on the part of the Union of India, Ministry of Works &
Housing to deny the allegations of mala fides on the part of the
Govermment and its functionaries in issuing the impugned orders.
On the contrary, he avers that respondent no.l ‘adopts the
counter—affidavit filed by respondent nc.2'. It is not for the
parties to say what is relevant or not. The matter is one for the
Court to decide. There is nothing before us from which we can say
that the allegations 1n paragraphs 11, 12 and 13 of the petition
made by the peritioners are not well-founded. Mala fides on the
part of the Govermment in power or its functionaries would be
sufficient to invalidate the impugned notices. Fraud on power
vitiates the impugned orders if they were not exercised bena ride
for the purpose for which the power was conferred.

Professor de Smith in his monumental work the Judicial
Review of Administration Actiom, 4th edition at pp.335-36 says in
his own terse language :

"The concept of bad faith eludes precise definition,
but in relation to the exercise of statutory powers it
may be sald to comprise dishonesty (or fraud) and.
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malice. A power 1s exercised fraudulently i{f its
repository intends to achieve an object other than
that for which he believes the power to have been
conferred......A power is exercised maliciously if its
repository is motivated by personal animosity towards
those who are directly affected by 1ts exercise.”

He then goes on to observe :

"If the Court concludes that the discretionary power
has been used for an unauthorized purpose it is
generally immaterial whether its repository was acting
in good or bad faith. But there will undoubtedly
remain areas of administration where the subject-
matter of the power and the evident width of the dis-
cretion reposed in the decisionmaker render its
exercise almost wholly beyond the reach of judicial
review. In these cases the courts have still asserted
jurisdiction to determine whether the authority has
endeavoured to act in good faith in accordance with
the prescribed purpose. In most instances the
regervation for the case of bad faith is hardly more
than a formality. But when i1t can be established, the
courts will be prepared to set aside a judgment or
order procured or made fraudulently despite the
existence of a generally worded formula purporting to
exclude judicial review.”

Bad faith 18 here understood by the learned author to mean
intentional usurpation of power motivated by considerations that
are incompatible with the discharge of public responsibility. In
requiring statutory powers to be exercised reasonably, in good
faith, and on correct grounds, the Courts are still working
within the tounds of the familiar principle of ultra vires. The
Court assumes that Parliament cannot have intended to authorize
unreasonable action which is therefore ultra vires and void. This
is the express basis of the reasoning in many well-known cases,
on the subject. A necessary corollary 1s that, as usugl
throughout administrative law, we are concerned.only with acts of
legal power i.e. acts which, if wvalid, themselves produce legal
consequence.

In general, however, the Courts adhere firmly to the wide
meaning of 'jurisdiction' since this is the gheet—anchor of their
. power to correct abuses. They appear to be willing to stretch the
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doctrine of ultra vires to cover virtually all situations where
statutory power is exercised contrary to some legal principles.
There are many cases in which a public authority is helda to have
acted for improper motives or irrelevant considerations, or have
falled to take account of relevant considerations, so that its
action is ultra vires and wvold : H.W.R. Wade's Administrative
Law, 5th edition at pp. 42, 348 and 369. The lehrned author aptly
sums up situvations in which error of jurisdiction may arise, at
P42

"Lack of jurisdiction may arise in many ways. There
may be an absence of those formalities or things which
are conditions precedent to the tribunal having any
juriediction to embark on an inquiry. Or the tribunal
may &t the end made an ‘order that it has no
jurisdiction to make. Or in the intervening stage,
while engaged on a proper inquiry, the tribumnal may
depart from the rules of natural justice; or it may
ask itself the wrong questions; or it may take into
account matters which it was not directed to take into
account. Thereby 1t would step outside its
jurisdiction. It would turn its inquiry into something
not directed by Parliament and fail to make the
inquiry which Parliament did direct. Any of these
things would cause 1its purpofted decision to be a
nullity.”

Fraud on power voids the order if it is not exerclsed bona
fide for the end design. There is a distinction between exercilse
of power in good faith and misuse in bad faith. The former arises
when an authority misuses its power 1n breach of law, say, by
taking into account bona fide, and with best of intentions, some
extraneous matters or by ignoring relevant matters. That would
render the Ilmpugned act or order ultra vires. It would be a case
of fraud on powers. The mlsuse in bad faith arises when the power
is exercised for an improper motive, say, to satisfy a private or
personal grudge or for wreaking vengeance of a Minister as 1o S.
Pratap Singh v. State of Punjab, [1964] 4 5.C.R. 733. A power is
exercised maliciously if its repository is motivated by personal
animosity towards those who are directly affected by 1its
exercise. Use of a power for an 'allen' purpose other than the
one for which the power is couferred in mala fide use of that
power. Same 1s the position when am order is made for a purpose
other than that which finds place in the order. The ulterior or
alien purpose clearly speaks of the misuse of the power and it
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was observed as early as in 1904 by Lord Lindley in Gemeral
Assembly of Free Church of Scotland v. Overtowm, L.R. [1904)
A.C. 515, 'that there is a condition implied in this as well as
in other instruments which create powers, namely, that the powers
shall be used boma fide for the purpose for which they are
conferred'. It was said that Warrington, C.J., in Short v. Poole
Corporation, L.R. [1926] Ch. D.66, that :

“No public body can be regarded as having statutory
authority to act in bad falth or from corrupt motives,
and any action purporting to be of that body, but
proved to be committed in bad faith or from corrupt
motives, would certainly be held to be inoperative.”

In Lazarus Estates Ltd. v. Beasley, [1956] 1 Q.B. 702 at
pps712-13, Lord Demning, LJ. said :

"No judgment of a court, no order of a Minister, can
be allowed to stand if i1t has been obtained by fraud.
Fraud unravels everything."”

See also, Jun Lazarus case at p.722 per Lord Parker, CJ :

"'Fraud' vitiates all transactions known to the law of
however high a degree of solemnity."

All these three English decisions have been cited with approval
by thie Court in Partap Singh's case.

In Dr. Ram Manochar Lohla v. State of Bihar & Ors., [1966] 1
8.C.R. 708, it was laid down that the Courts had always acted to
restrain a misuse of statutory power and more readily when
improper motives underlie it. Exercise of power for collateral
purpose has similarly beem held to be a sufficient reascn to
strike down the action. In State of Punjab v. Ramjilal & Ors.,
[1971] 2 S.C.R. 550, it was held that it was not necessary that
any named officer was responsible for the act where the validity
of action taken by a Govermment was challenged as mala fide as it
may not be known to a private person as to what matters were
congldered and placed before the final authority and who had
acted on behalf of the Government in passing the order. This does
not mean that vague allegations of mala fide are enough to
.dislodge the burden resting on the person who makes the same
though what is required in this connection is not a proof to the
hilt, as held in Barium Chemicals Ltd. & Anr. v. Companmy Law
Board, [1966] Supp. S.C.R. 311, the abuse of authority must
appear to be reasonably probable.
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In the present case, the petitioners have alleged several
facts imputing improper motives which have not been specifically
denied and there is only a bare denial with the assertion that
the facts are not relevant. Mere denial of allegations does not
debar the Courts from inquiring into the allegations. In answer
to the rule nisi, the respondents here and 1in particular
respondenm.lme Unicn of India, Ministry of Works & Housing
disdained from filing a counter-affidavit and left it to
respondent no.2, Lt. Governor of Delhl to controvert as best as
he could the specific allegations made by the petitioners that
the impugned action was wholly mala fide and politically motiva-
ted i.e. that there was malice in fact as well as mallce in law
which actuated the authorities in issuing the impugned notices.
Respondent no.2 did not controvert these allegations but asserted
that the allegations were ‘wholly irrelevant’ to the matter in
issue. He disclaimed all responsiblility for the issue of the
impugned notices and insteadtried to justify all his action
throughout the affair as the Lt. Governor. As the hearing
progressed, on being putwise on the legal 1ssues, respondent no.2
filed an additional affidavit trying to refute the allegations of
personal bias and animosity om his part. As already stated,
respondent no.l put a supplementary affidavit of M.K. Mukherjee,
Secretary, Mimistry of Works & Housing which instead of meeting
the specific dllegat.ions made by the petitioners, avers that they
were wholly irrelevant and that the Union of India adopts the
counter-affidavit filed by respondent no.2. The submissions
advanced at the Bar by learned counsel appearing for the Union of
India were wholly inconsistent with the stand taken by the
respondents in thelr counter-affidavits. The learned counsel made
no attempt to refute the charge that the impugned notices were
wholly mala fide and politically motivated.

Learned counsel for the petitloners contended that during
the period of Emergency, the Indian Express had displayed
exemplary courage in exposing the authoritarian trend of the
Govermment of the day. He further contended that the impugned
notices constitute an act of personal vendetta against the
Express Group of Newspapers in general, and Ram Nath Goenka,
Chairman of the Beard of Directors in particular. He also
contended that respondent no.2 was actuated with personal bias
against the Indian Express and had file a criminal complaint
against the Editor-in-Chief of the Indian Express and some of the
officers of the Express Group of Newspapers for having published
an article in the Indian Express in April 1977 with regard to his
role during the period of Emergency in the Turkman Gate
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demolitions. The Express Group of Newspapers, particularly the
Indian Express, had during the period of FPmergency and
impediately thereafter openly criticised the highhanded action of
respondent no.2 who was the then Vice-Chairman of the Delhi
Development Authority and close to the powers that be. The
submission 1s that the proposed act of re-entry by the lessor
l.e. the Union of India, Ministry of Works & Housing at the
instance of respondent no.2 was meant to be an act of political
vendetta. The learned counsel particularly highlighted the
following sequence of events of assumption of office by
respondent no.2 as the Lt. Governor of Delhi on February 17,
1980. It was pointed out that immediately upon assumption of
office on the forenoon of February 17, 1980 which was a Sunday,
the first act of his was to sumon the Municipal Commissioner
and to call for the files of the Indian Express Buildings. On the
18th morning the files relating to the grant of sanction for the
construction of the new Express Bullding were made available to
hdm. On February 20, 1980 admittedly the important files of the
Delhi Development Authority i.e. relating to the Express
Buildings were sent to respondent no.2. Qn February 29, 1980 he,
through the Commissioner, Municipal Corporation of Delhi caused
the lacks of the office and cupboards of the Zonal Engineer
{Building) broken open to take away the files relat%ng to the new
Express Bullding. Immediately thereafter on March 1, 1980,
respondent no.2 convened a press conference in which he handed
over a press relefise (set out in the earlier part of the
judgment) alleging that the new Express Bullding put up by the
petitioners was in contravention of law in several respects.

On March 1, 1980 he purported to appointed what he termed in
the counter-affidavit as a commission of inquiry under s.3 of the
Commissions of Inquiry Act, 1952 consisting of three members, the
Chief Secretary and two other officers of the Delhi
Administration to make an investigation into the circumstances
under which the sanction was granted by the then Minister for
Works & Housing and the alleged breaches committed by the
petitioners in the construction of the Express Buildings. The
learned counsel contends that the so—called inquiry directed by
respondent no.2 into the affairs of the Union of India, Ministry
of Works & Housing was nothing short of inquisitien into the
functioning of the previous Govermment at the Centre and
particularly that of Minister for Works & Housing. On the same
day, the Zonal Engineer (Building), City Zone, Municipal
Corporation, presumably at the beheat of respondent no.2 served a
notice on petitionmer no.l Express Newspapers Pvt., Ltd. to show
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cause why action should not be taken for demolition of the
Express Buildings under ss. 343 and 344 of the Delhi Municipal
Corporation Act, 1957.

Three days after i.e. on March 4, 1980 a second press
release was issued from the Raj Nivas, the official residence of
respondent no.2 and sent-by a speclal courler to all newspaper
offices to justify his action in initiating an inquiry and the
mode that had been prescribed for holding such inquiry stating a
show cause notice had been issued by the Municipal Corporation
for unauthorized deviations from the sanctioned plan in the
construction of a double basement with a floor area of 23,000
square feet In the Municipal Corporation were summoned by
respondent no.2 before the press conference on March 1, 1980, the
files of the Ministry of Works & Housing were summoned by him in
the first week of March, 1980. It 1s admitted by the Ministry
that the sald flles were made available to respondent no.2 on
March 7, 1980. On March 7, 1980 the Land & Development Officer
acting as part of the overall plan of respondent no.Z and presum
ably at his instigation issued a show cause notice in terms set
out above. Admittedly, on that day the files of the Mindstry of
Works & Housing had been handed over by the Ministry to the Three
Member Committee constituted by respondent no.2.

On March 10, 1980 the Engineer Officer in the Land &
Development Office under the Ministry of Works & Housing issued a
notice of re-entry upon forfeiture of lease in supersession of
his earlier notice dated March .7, 1980 under cl. 5 of the
perpetual lease—deed dated March 17, 1958 while alleging several
breaches of cls. 2(14) and 2(5) theréof and proposing re—entry by
the lessor i.e. the Union of India. On March 12, 1980 at a
speclally convened press conference, respondent no.2 released the
report of the Three-Member Committee which substantiated the
allegations he hed aired at his press conference on March 1, 1980
and through the press release of March 4, 1980. The learned
Counsel particularly relied upon the averment of respondent no.2
in para 89 of the counter-affidavit, set cut at the beginning of
this judgment, that the breach was 'Irremediable' and therefore
'the lease was llable to be forfeited' and 'the Express Bulldings
built thereon demolished'. Learned counsel contends that these
facts clearly show that the impugned notices were issued in bad
faith and actuated by improper motives. He accordingly contends
that the impugned action was wholly mala fide and politically
motivated. - T
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The expression 'Govermment' in the context is the funmction-
ary of the Central Govermment i.e. the Minister for Works &
Housing who 1s vested with executive power in the relevant field.
The executive power of the Union vested ir the President under
Art. 53(1) connotes the residual or governmental functions that
remein after the legislative and judicial functions are taken
away. The executive power with respect to the great departments
of the Govermment are exercisgble by the Ministers of the
concerned departments by virtue of Rules of EBusiness issued by
the President under Art. 77(3). For purposes of the present
controversy, the functionary who took action and presumably on
whose instructions the impugned notices were issued was no one
than the Lt. Governmor of Delhi who, according to learned counsel
for respondent no.l., could not usurp the powers and functions of
the Union of India in relation te the property of the Unlon and
therefore had no functions in relation to the lease in question.
It seems that the Minister for Works & Housing was taking his
orders from respondent no.2. The dominant purpose which actuated
respondent no.2 in initiating govermmental action was not so much
for implementation of the provisions of the Master Plan or the
Zonal Development Flans framed under the Delh Development Act or
the observance of the relevant Municipal Bye-laws under the Delhi
Municipal Corporation Act, but to use these provisions for an
'alien' purpose and in bad faith i.e. for demolition of the
Express Bulldings with a mark of retribution or political
vendetta for the role of the Indian Express during the period of
Emergency and thereafter and thereby to bring about closure of
the Indian Express. If the act was in excess of the power granted
to the Lt. Governor or was ar abuse or misuse of power, the
matter is capable of interference by the Court.

The Court in Pratap Singh's case observed that the
Constitution enshrines and guarantees the rule of law and the
power of the High Courts under Art.226 (which is equally true of
Art.32) is designed to emsure that each and every authority in
the State, including the Goverrment, acts bona fide and within
the limits of its powers and that when a court urt is satisfied that
there 1ls an abuse or misuse of power and 1its jurisdiction is
invoked, 1t is incumbent on the Court to afford justice to the
individual. The Court further observed that in such an event the
fact that the authority concermed denies the charge of mala fide,
or asserts the absence of oblique motives, or of its having ‘taken
into consideration improper or irrelevant matter, does not
preclude the Court from inquiring into the truth of the

R
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allegatious wade against the authority and affording appropriate
relief to the party aggrieved by such illegality or abuse of
power in the event of the allegations being made out.

As apainst the Government at the Centre, the allegations in
the Writ Petitions can convenlently be classified into three
groups. The first set of circumstances relates to the period
ptior to the Parliamentary elections in 1971, and the second to
the period subseyuent thereto till tihe declaration of Internal
Huergency by the President ou June 25, 1975 and the third relates
to the period during the Emergency and thereafter. The
petitioners allegations may be thus summariZed. The Express
Group of Newspapers in general and the Indian Express in parti~
cular have always taken an independent stand and have been
ctitical of the Qovernment and the authorities and of any
authoritafian trend and had therefore been considerably harassed
in various ways. For over a decade, Congress Government have had
an animosity against the petitioners and have tried in mdny ways
to finish them off. After the Congress split of 1969 the Indian
Express severely criticised those who had backed out from
supporting the official Congrese candidate. As a result, various
administrative agencies began roving and fishing iriquiries into
the affairs of the Expfess Group of Companies: On more occaslong
than onme, matters reldting to petitioner no.3 Ram Nath Goenka and
the Esprfess Group of Companies were discussed i Parliament.
After the Cougress (R) secured overwhelming majority in the 1971
Parliamentaty elections, the Egpress Group of Companies and
petitioner no.3 had to wage a constant battle for survival on
varioug fronts and against various onslaughts. The animosity of
the Congress (R) Government towards the petitioners intensified
after the Gujarat and Bihar Movements pgathered strength. Because
of the close association of petitioner no.3 Ram Nath Goenka with
the late Snrl Jayaprakash Narayan, efforts were made to secure
hls cooperation to persuade the late Shri Jayaprakash Narayan to
withdraw from the Bihar Movement. His refusal to!intercede on
behalf of the Govermnent led to further lnyuiries by which both
he and the Express Group of companies were sought to be
preseutized and persecuted

The White Paper on the Miguse of Mass Medla during the
Tnternal Haefpency lssued by the Goverrmedt of India in August,
1977 brings out certain factss After the Proclamation of
Emefgency by the President on June 25, 1975, various acts of
represslon were perpetrated against the Express Group of
Companies  subverting  lawful processes; well-established

F
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conventions and administrative procedures and practices and by
abuse of authority and misuse of power. It was evident therefore
that a 'high level meeting' where the Ministers of Law & Justice
and Information & Broadcasting were present, it was decided that
'inquiries into the Express Group of Newspapers and Shri Ram Nath
Goenka's Industrial emplre were to be given immediate
attention'. All that the ©Express Group of Newspapers,
particularly the Indian Express, had to face during the Emergency
1s now a matter of history.

There is a considerable body of literature dealing with the
role of the media during the period of Emergency. Ferhaps the two
best known papers which attempted to stand up to the Govermment's
repressive tactics were the Indian Express and the Statesman. The
Indian Express had been cool to Govermment pressure to publicize
the benefits of Emergency. The Govermment then arrested Kuldip
Nayar, the Editor-in—Chief, dissolved the Board of Directors and
appointed a new Board under the Chairmanship of K.K. Birla
coneisting of persons approved by the Govermment; printed in
other newspapers allegations of financial offences committed by
petitioner no.3 Ram Nath Goenka, the proprietor of the paper;
withdrew Goverrmment advertisements and reduced the credit limits
provided by the banks; cut off the supply of electricity and
finally issued an abrupt notice of the auctioning of the Indian
Express Bulldings at New Delhi for failure to pay outstanding
taxes - which Goenka was disputing in Court. The Express Building
was sealed of for two days but by that time the harassment of the
newspaper had attracted attention throughout the word. This
became an ewmbarrassment to the Govermment which stopped some of
the harassment but continued the financial persecution. The news-
paper was about to collapse when the new elections of 1977 gave
it a new life. White Paper on Misuse of Mass Media at paragraphs
38 to 44; Shah Commission's Report at pp. 34-35, Indian Politics
and the Role of the Press by Sharad Karkhanis at pp. 139-140.

As against respondent no.2, it was suggested during the
course of hearing by learmed counsel for the petitiomers that
obviously one of the tasks entrusted to respondent no.2 as the
Lt. Governor of Delhi was to 'discipline the press' by demolition
of the Express Buildings. 1 refrain from expressing any ¢pinion
on that aspect but it is quite evident that no action was contem-
" plated against the Lxpress Newspapers Pvt. Ltd. by any of the
respondents prior to February 17, 1980. Respondent no.2 upon
assumption of his office as the Lt. Governor of Delhi on that day
immediately set on a course of action against the Indian Express
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which culminated in the issue of the impugned notices. It camnot
be doubted that hig initiative to call for the files from the
Municipal Corporation relating to the construction of the new
Express Bullding was an action of his own not provoked by anyone,
much less at the Instance of respondent no.l, the Union of India,
Ministry of Works & Housing. The sequence of events set in motion
immediately after his assumption of office as the Lt. Governor
have already been set out in detail which demonstrate the extent
to which and the keemness with which he pursued the matter. It
would appear that the entire administrative machinery was geared
into action by respondent ne.2 and he 'activated' the taking of
steps culminating in the issue of the impugned notices.

In their effort to salvage the situastion,learned counsel
appearing for respondents nos.l and 2 during the course of their
respective submissions tried to impress upon us that it cannot be
sald from the circumstances appearing that the authorities have
not acted bona fide with the object of using their powers for the
purposes suthorised by the Legislature but had acted with an
ulterior cobject to achieve any sinister or collateral purpose.
The submissions of learned counsel for respondent mno.l may be
sumarized thus : (1) There was no imminent danger of demolition
of the Expreses Building nor was the impugned notice dated March
10, 198C issued by the Engineer Officer, Land & Development
Office, a notice of re—entry upon iorfeiture of lease. It was
merely a notice of an exploratory nature requiring the Express
Newspapers Pvt. Ltd. to show cause why the lease should not be
forfeited under cl.5 of the lease-deed for alleged breaches of
cle.2(5) and 2(14) thereof. The Express Newspapers Pvt. Ltd.
should have therefore entered appearance before the Land &
Development Officer and showed cause against the action proposed.
It was only if the Land & Development Officer was not satisfied
with their explanation, that he would put up the papers before
the Lt. Governmor for necessary action. It would then be for the
lessor i.e. the Union of India, Ministry of Works & Housing to
decide whether or not the lease should be forfeited under cl. 5
of the lease—deed. (2) He drew ocur attention to the supplementary
affidavit of M.K. Mukherjee, Secretary, Ministry of Works &
Housing where it was denled that the impugned notice of re-entry
dated March 10, 1980 was issued by the Engineer Officer at the
behest or at the instigation of the Lt. Governor. Wukherjee had
averred therein that S. Rangaswami, Additional Land & Development

" Officer called for a report and the file of the case on March 5,
1980 when & press clipping was put up to him in the usual course
from the office of the Public Relations Officer. The Engin’eer
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Officer asked for putting up the case with a detailed note
immediately. The decision to send the notice was taken without
the reference to the Lt. Governor. A note on the file pointed cut
that the rate at which the plot was initislly given to the
Express Newspapers Pvt. Ltd. was concessional @ Ra. 36,000 per
acre as against the prevalling rate of Rs.1,25,000 per acre for
construction of building., The note was put up by Rangaswsai to
the Land & Development Officer and was also seen by the Joint
Secretary (Delhi Division) and the Secretary, Ministry of Works &
Housing. In this wiote, Rangaswami further pointed out that
additional premium and additional ground rent would at all events
to recoverad from the lessee tegether with interest. The learnsd
counsel accordingly contended that it was on the basis of this
that the impugned notice was iseued by the Engineer Officer on
March 10, 1980 and said that it was worthwhile mentioning that
till then the report of the Three-Member Committee was not before
the Central Govermment, nor was there any communication in that
behalf from the Lt. Governmor. The report of the Coumlttes was
itself dated March 12, 1980 and a copy thereof was forwarded by
the Lt. Governor on March 14, 1980. It was therefore urged that
the lmpugned notice by the Engloneer Officer purporting tu act om
behalf of the lessor i.e. the Lnion of India, Ministry of Works &
Housing was not based either on the report of the Three-Member
Committee obtained by the Lt. Governor or on the basis of any
comnunication from him. (3) Further, he urged that the Lt.
Governor ae the Administrator had to keep himgelf informed and
canpot be said to have acted mala fide merely because of any
posalble personal malus aniwus oo his part, if the quality of the
action was itself in complete accord with the leaw:. (4) 1t was
gaid that the Govermment 1itself was in possession of relevant
records amnd applied ite mind to them and the impugned notice
issued by the Engineer Officer who was empowered to act on behalf
of the President under Art. 299(1) of the Constitution having
been authenticated in the manner required by Art. 77(3), it must
be deemed to be the decision of the President on the advice of
the Council of Ministers ae enjoined by Art. 74(2) and the Court
was precluded from making any investigation into the circumstan-
ces attendant (5) Finally, he submitted that it was for respom
dent no.2 to meet the charges of mala fides levelled against him.
Whatever be the merit of the charge sgsinst tha Lt. Governor, his
action led only to the collection of material on the basis of
which the impugned notice was issued, and the action of respon—
dent no.l was unassallable, I find it rather difficult to accept
this line of arxument which is nothing but an afterthought.



EXPRESS NEWSPAPERS v. U.0.L. [A.P. SEN, J.] 517

While adhering to his stand that the Lt. Governor was a
successor to the Chief Commisaioner .of Delhl and was therefore
competent to exercise the powers of the lessor l.e. the Union of
India, Ministry of Works & Housing, in relation to the lease—deed
and that the Land & Development Officer was under his
administrative control, learned counsel for respondent no.2
refuted the charge of personal blas. He reiterated that the Lt.
Governor was the alter ego of the President in relation to such
territory which he is called upon to administer on behalf of the
President. (me of the primary functions of the Lt. Governor, as
the Administrator, was to be aware of facts brought to his
knowledge and therefore respondent no.2 could not have turned a
blind eye to the action of Sikarider Bakht, the then Minister for
Works & Housing in making a highly fraudulent, illegal and
improper grant of sanction to the Express Newspapers Pvt. Ltd. to
build the new Express Building with an Iincreased FAR of 360. He
also maintained that the Lt. Governor as the appointed agent or
nominee of the President was entitled to act on behalf of the
lessor i.e. the Union of India, Ministry of Works & Housing in
relation to the lease. Fuwvther, the contention was that
respondent no.2 as the Lt. Governor was well within his rights
(1) in calling for and making perusal: of the respective files
from the Ministry of Works & Housing, Delhi Development Authority
and the Municipal Corporation of Delhi pertaining to the
construction of the new Express Building with an increased FAR of
360, (2) in constituting a Three-Member Committee to inquire into
the circumstances relating to the grant of sanction by the then
Minister for Works & Housing and to take necessary steps as
regards the unauthorised construction of the new Express
Building, and (3) in forwarding the report of the Three-Member
Committee to the concerned authority, meaning the Minister for
Works & Housing for taking necessary steps. It was contended that
the petitioners have made wild, reckless and baseless allegations
against respondent no.2 merely because he directed an
investigation inte the affairs. In any event, he contended that
this was a case of ‘transferred malice® and the question of mala
fides could not be declded without impleading the late- Prime
Minister. I am afraid, the contention canmot prevail. The
petitioners have impleaded respondent no.l, the Union of India
and pleaded the necessary facts with sufficient particulars. The
lightening speed with which respondent no.2 acted on assumption
of his office as the Lt. Governor of Delhi on February 17, 1980
creates an Impression that he started an *inquisition” into the
affairs of the previous Govermment at the Centre. (ne should have
thought that respondent no.2 holding the high position as the Lt.




518 SUPREME COURT REPORTS [1985] SUPP.3 S.C.R.

Governor should have acted with greatest circumspection, than
arrogate to himself the powers of the Unlon of India, Ministry of
Works & Housing in relation to the property of the Union,
including the lease in question. It was somewhat strange that the
Land & Development Officer who was a minor functionary of the
Ministry of Works & Housing should have filed a counter
supporting the action of respondent no.2. 1 regret to say that
the Land & Development Officer deliberately made an inaccurate
statement that he is not under the administrative control of the
Ministry.

I may now deal with the submissions advanced by learned
counsel for respondent no.l. The contention that there was no
imminent danger of demolition of the Express Building nor was the
impugned notice by the Engineer Qfficer a notice of re—entry upon
forfeiture of lease, is against the very temms of the impugned
notice. The subwissions of the learned counsel run counter to the
counter-affidavit filed by respondent no.2 on behalf of the
respondents. There is a categoric averment that the grant of
sanction by the then Minister for Works & Housing was illegal,
improper and irregular., It is therefore futile to contend that -
the impugned notice dated March 10, 1980 was not a notice of
re—entry upon forfeiture of lease but merely a notice of an
exploratory nature requiring Express Newspapers Pvt. Ltd. to show
cause why the lease should not be forfeited under cl. 5 of the
lease-deed. Further, the contention that the decision to send the
notice was taken without reference to the Lt. Governor does not
appear to be substantiated by the facts onm record. The so—called
note of Rangaswami, Additional Land & Development QOfficer put up
before the Joint Secretary (Delhi Division) or the Secretary,
Ministry of Works & Housing was for making a demand for payment
of additional premium and ground rent and it never authorized the
issue of the impugned notice dated March 10, 1980 by the Engineer
Officer directing a forfeiture of the lease.

The facts speak for themselves. M.K. Mukherjee, Secretary,
Ministry of Works & Housing in his supplementary affidavit avers
that the impugned notice dated March 10, 1980 was 1ssued by the
Engineer Officer, Land & Development Office on the basis of press
reports i.e. reports of the press conference called by respondent

00,2 on March 4, 1980. The sudden spurt of activity om the part

of Rangaswami, Additional Land & Development Officer calling for
a report and the file and the Engineer Officer directing that the
case be put up with a detailed note immediately on March 5, 1980
is a circumstance which speaks for itself. It followed upon the
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press conference called by respondent no.2 on March 4, 1980 after
the Zonal Engineer (Building), City Zone, Municipal Corporatiom,
Delhi had already issued a notice on March 1, 1980 requiring
Express Newspapers Pvt. Ltd. to show cause why the double base-
ment of the new Express Building where the printing press was
installed should not be demolished under ss. 343 and 344 of the
Lelhi Municipal Corporatidn Act, 1957. These circumstances
clearly show that the respondents were building up a case against
the Express Newspapers Pvt. Ltd.

In the facts and circumstances, 1 am constrajnmed to hold
that the impugned notices dated March 1, 1980 and March 10, 1980
were not issued bona fide In the ordinary course of official
business for impﬁumalt'at_ié—n of the law or for securing justice
but were actuated with an ulterior and extraneous purpose and
thus were wholly mala fide and politically motivated.

Whether construction of the new Express Building with
an increased FAR of 360 constitutes a breach of the
Master Plan or the Zonal Development Plan or Clauses
2(5) and 2(14) of the lease-deed.

I. The Delhi Development Act, 1957: Master Plan for
Delni: Zonal Development Plan for D-II area viz. the
Press Enclave in the Mathura Road Commercial Complex.

Question 1s as to whether the construction of the new
Express Building on the residual area of 2740 sq.yards on the
western portion of plots nos. 9 and 10, Bahadurshah Zafar Marg
with an increased FAR of 360 constitutes a breach of cls. 2(5)
and 2(i4) which entitled the Engineer Officer, Land & Development
Office, Ministry of Works & Housing to lssue the impugned notice
of re-entry dated March 10, 1980 purporting to act on behalf of
the Govermment of India, Ministry of Works & Housing to show
cause why the Union of India should not re—enter upon and take
possession of plots nos. 9 and 10, Bahadurshah Zafar Marg
together with the Express Bulldings built thereon under cl.5 of
the indenture of lease dated March 17, 1958. It is not disputed
that the Ministry of Works & Housing with the Minister at the
head was responsible for the following items of work viz. the
fproperty of the Union, Town and Country Planning, Delhi
Development Authority, Master Plan for Delhi and Administration
of the Delhi Development Act, 1957 and Allotment of Government
lands in Delhi®, and was also responsible for all attached and
subordinate offices or organizations concerned with any of the
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subjects specified aforesaid including the subordinate office of
the Land & Development Officer, New Delhl, dealing with the
adwinistration of lease of nazul lande. The functions of the
Ministry of Works & Housing are described in Chapter XXV of the
publication entitled *Organizational set up and Functions of the
Ministries Departments of the Govermment of India?, issued by
the Department of Persomnel & Administrative Reforms, Cabinet
Secretariat, Goverrment of India. Hence, the Minister for Works &
Housing was and 1s the ultimate authority responsible for the
following items of work viz. the property of the Union, towm and
country planning, Delhi Development Authority, Master Plan of
Delhi, Administration of Delhi Development Act, 1957, Land &
Development Office dealing with the administration of nazul lands
in the Union Territory of Delhi.

It is common ground that the Press Enclave oa Bahadurshah
Zafar Marg otherwlse known as the Mathura Road Commercial:Complex
is not a “development area’ within the meaning of s.2(3) of the
Delhi Development Act, 1957. Admittedly, the Master Plan does not
prescribe any FAR for the Mathura Road Commercial Area. In the
Master Plan at p.50 the permitted uses in the Use Zone C-2,
namely, the zone in which the press area falls are specifically
mentioned and it 1s clear therefrom that the generally permitted
uses do oot include ‘Newspaper and printing presses’. The
business of printing and publishing of newspapers and instal-
lation of printing press is permissible only if such user “is
allowed by competent authority after special appeal’. S. 14 of
the Act prohibits any person from using or permitting to be used
any land or building in any area otherwise than in conformity
with the plans. The Delhi Development Authority by its letter
dated November 4, 1978 conveyed to the petitiomers that the set
of building plans submitted by the petitioners had been examined
¢ae per norms® and the Authority had no objection to the amalga-
mation of plots nos. 9 and 10 and in allowing an overall FAR of
360 taking into account the existing FAR. It was further stated
that the basement had been excluded from the calculations of the
FAR. The installation of the press machinery like amy other
gervice machinery was expressly permitted. The petitioners were
directed to submit the plans to the concerned authorities as per
norns. It would therefore appear that the construction of the new
Express Building with an increased FAR of 360 for starting a
Hindi Newspaper and the installation of the printing press in the
double basement was allowed by the Delhi Development Authority,
i# accordance with the privisions of the Master Plan.
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It is clear from the provisions of e.12(4) read with s. 14
that permission for development of the residual area i.e. the
construction of the new Express Building with an Increased FAR of
360 by the petitioners for use as a printing press had to be
sought for, and was glven, by the competent authority i.e. the
Delhi Development Authority after 'special appeal' in accordance
with the provisione of the Master Plan. Wrere permission for
development in respect of such land had been applied for and
obtained under the Act, the construction of the Express Building
undertaken and carried out in terms thereof could not be treated
to have been unlawfully undertaken or carried out under s.
53(3)(a) of the Act. As already stated, the Central Govermment
through the Ministry of Works & Housing is given an overriding
authority in the matter of administration of the Delhi
Development Act including the Master Plan, and the Zonal
Development Plans, and the provisions' of the Delhi Development
Act take effect notwithstanding anything inconsistent therewith
contained In any other law. That 1s toc say, merely because the
Municipal Corporation of Delhi while granting sanction to the
building plan on January 9, 1979 got deleted the basement beyond
plinth 1line as well as the second hasement, that was of no legal
consequence. By virtue of the permission granted by the DDA to
the sanction Plan of the new Express Building with an increased
FAR of 360 with a2 double basement beyond the plinth area for
installation of the printing press, the same must prevail. Under
s- 41(3) of the Act, the Central Govermment through the Ministry
of Works & Housing had certainly the authority to issue a
direction to the Delhi Development Authority to examine the
question as to whether the petitioners could be granted
permission to comstruct the Express Building with an increased
FAR of 360 with a double basement for installation of the
printing press, and to grant permissicn therefore.

The Floor Areas Ratio, commonly known as ‘FAR' is the
restriction on the mumber of floors in a bullding with referemce
to the plot area.

Part A of Chapter II of the Master Plan contains the Zoning
Regulations which form an integral part of the Master Plan which
indicate the land use permissible in wvarious zones and the
density, coverage, floor area ratio and set-backs for wvarious
types of development. Paragraph 2 has divided the Union Territory
of Delhi for purposes of the zoning regulations into twenty-Four
use zones. Each use zome has its speclal regulations because a
single set of regulations camnnot be applied to the entire city,
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as different use zones vary in their character and functions. The
area in question falls in Use Zone C-2 : General Business and
Commercial, District Centre, Sub~District Centre etc. Paragraph 4
contains provisions regarding uses in the various use zones, such
as residentlal, commercial, industrial, recreational etc, At
p.50, there are o»rovisions relating to Use Zone (-1 : Retail
Shopping. The permitted uses In Use Zone C-2, namely, the zone in
which the press area is located, do not include ‘Newspapers and
printing presses? except where allowed by competent authority
after gpecial appeal., Paragraph 5 contains provisions regarding
density, coverage, floor area ratio requirements. At p.60, these
requirements for commercial and retail areas are set out under
Ttem IV. It would appear that the commercial areas of Connaught
Place Extension, Minto Road and Ranjit Singh Road are in zone
D-II. The FAR for Connaught Place Extension in zone D-1I was
reduced on April 27, 1974 to 250 but the FAR of the other
commercial areas, namely, of Minto Road and Ranjit Singh Road
remained at 400. The relevant extract is as below :

"IV. Coumwercial and Retail ;

(a) Connaught Place Extension, Minto Road and Ranjit
Singh Road - The size of plot will naturally depend
on the layout of the commercial area but any further
sub-division of plots in the Connaught Place and its
proposed extension area is not desirable.

FAR 400

Maximum ground floor coverage 50%
Covered garages for cars & cycles S4
Firsc floor coverage 504

Coverage for second floor and above 35%

There is a limit to the number of floors but this is
subject to light and air planes.

Semi~basement 18 allowed with a coverage not exceeding
the ground floor for parking, servicing and storage
and the same is not taken into FAR calculations.”

The Master Plan then provides for FAR coverage for already
built-up commercial areas and a list of 19 localities is set out
and they all relate to the walled city of Delhi llke Chandni
Chowk ete. To this was added as the 20th item Jhandewalan Scheme
on December 24, 1976.
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The entire case of the Union of India as well as the other
respondents as presented before us is that under the Master Plan
an FAR exceeding 300 was totally prohibited for any commercial
area I1ncluding the Mathura Road Commercial Complex. This 1is
factually wrong. The Master Plan admittedly does not refer to the
press enclave situate on the Mathura Road commerclal area, nor
does such area fall within the falready built-up commercial
areag 1.e. the walled city of Old Delnl, as set out in the
Master Plan at pp.60-6l. Since the attempt of the respondenta is
to bring the press area yithin he FAR coverages prescribed for
the. already bullt—up commercial areas in the walled city of 0ld

Delhi, it is of utmost importance for a proper understanding of -
‘the case to set out the relevant portion :

"IV. Commercial and Retail

(b} F.A.R., coverages etc. for already bullt-up
Commercial areas in the Walled City 1like Chandal
Chowk, etc. (List given below) :-

In such " cases, coverages permissible would be as
applicable in the existing bullding bye-laws of the
Municipal Corporation of Delhi, e.g., 80 per ceat on
the ground floor and 70 per cent on the first floor
and so on, with 150 F.A.R. for a two-storey construc~
tion, 200 F.A.R. for a three—storey construction, 250
F.A.R. for a four-storey construction and so on, pro-
vided that the F.A.R. will not exceed 300.

List of already built-up commercial areas.

1, Jama Masjid

2. Chitli Qabar

3, Bazar Sita Ram
4. Ajmere Gate

5. Chandni Chowk.

6. Fatehpuri

7. Lajpat Rai Market
8. Kashmere Gate and Mori Gate
9. Malka Ganj
10.Sabzimandi
11.Bara Hindu Rao
12.Sadar Bazar
13.Nabi Karim
14.Qadam Sharif
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15.Ram Nagar

16.Paharganj

17 .Model Busti

18 .Manakpura

19.Shahdara Town

20.Jandewala Scheme - Block E.

Eventually, Learned Covnsel appearing for respondent no.l had to
accept that the already bullt-up commercial areas set out in the
Master Plan at p.6l dealt with areas other than Mathura Road
Commercial Area where the press area in question is situate.

It is quite obvious that the Master Plan does not prescribe
any FAR for the press enclave situate on Mathura Road cowmercial
area nor does such area fall within the falready built-up
commercial areas? as defines in the Master Plan i.e. commercial
area falling within the walled city of 0ld Delhi. Apparently, the
contention that the FAR of no commercial area in Delhi can exceed
400 is wnolly misconcelved inasmuch as the Master Plan in express
terms permits FAR of the commercial areas in Minto Road and
Ranjit Singh Road at 400. The Zonal Development Flan for the D~II
area approved by the Central Govermment in November 1966 mencions
four commercial areas, namely, (1) Asaf Ali Road commercial area
{2) Minto Road commercial area (3) Mathura Road commercial area,
and (4) Circular Road Commercial area (opposite Ramlila Ground).
It 1is provided that the pgeneral regulations for development
should be an FAR of 400 in respect of these areas, the total area
of which is stated to be 30.50 acres. It is therefore entirely
incorrect to say that nowhere in Delhi is there an FAR of more
than 300 for any commercial area as stated in the Report of the
Town & Country Planning Organisation dated April 14, 1978 relied
upon by the respondents. In the Zonal Development Plan for a D-1II
area, it is mentioned that Asaf Ali Road commercial area is
£fully developed and there is no room for its expansion’, but the
same 1s not said about Mathura Road commercial area which is
described as ‘fully commerciatized with press and other allied/
trading buildings¥. The statement relating to Mathura Road
comnercial area ig set out below :

“Similarly Mathura Road commercial area is also fully
comercialized with press and other allied trade
buildings according to building bye-laws to built-up
areas.”
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It would be seen that the statement is prefaced by the word
¢similarly® and thereafter the word “also? appears.

Learned counsel appearing for respondent no.l the Union of
India contends that the use of the word ‘similarly’ can only
mean that Mathura Road commercial area is slsc fully developed
like Asaf Ali Road commercial area, and further that the
statemant that bulldings on Mathura Road have been constructed
according to the building bye-laws applying to built-up areas
means that it was fully commerciallized and had been built-up
according to the relevant bye-laws which regulates and control
the construction of commercially bullt-up aresa and therefore the
relevant bye-law applicable would be bye-law no.25(2) (IV) (B) of
the Municipal Bye-laws which puts a ceiling on FAR at 300. He
tries a draw support for this contention from what next follows
in the Zonal Development Flan where it is stated : "Only two
areas, namely, Circular Road and Minto Road commerclal areas are
to be developed”. It is sald that the significance of the word
€only! can mean notbing than that like the other similar areas,
namely, Asaf Ali Road commercial area and Minto Road commercial
area, Mathura Road commercial atea had no room for expansion
because it was also fully developed. According to him, what
follows immediately thereafter in the Master Plan is to provide
for general regulations for developmetit and not to areas which
are fully developed and such regulations for developmeént cannot
therefore apply to Buch aress. I am afraid, on & plain
construction, the contention cannot be accepted.

The word ‘similarly®, in the context in which it appedts,
can only imply that Mathurd Road commercial area as having ¢lose
resemblance even though obviously distinet in natute {i.e.
although Asaf All Road commerclal ares is tully developed, in
comparison Mathura Road commerclal area bears a matked likeness
or resemblance as it is fully commercialized. But by no rule of
construction it is susceptible of the meaning that it is fully
developed. I cannot but take judicial notice of the fact that at
the time when the Zonal Developiient Plens were approved by the
Central Govermmenit in November 1966, the development in the press
area was still goldg on since the Gandhi Memorial Hall, otherwise
known as Pearey Lal Bhawan on Bahadurshall Zafar Marg was then
under construction. Besides, even the so~called fully devéloped
areas, viz., the Asaf All Road commercial area which was not
fully developed, they would not be subject to the restriction FAR
of 300 and a fortiorl the Mathutrd Road comferclal area so long as
they were not brought within the purview of paragraph 4(b) of the
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Master Plan by a notification issued by the Central Government
for their inclusion in the list of 'already built-up commercial
areas' as specified at- p.6l. A bullding in these areas can always
be pulled down and reconstructed with an FAR of 400. The Express
Newspapers Pvt. Ltd. have placed on record a. recentadvertisement
dated March 8, 1982 issued by the Delhi Development Authority as
published in the Indian Express announcing public auction of
certain plots of land in the Asaf Ali Road commercial area. It is
mentioned In the advertisement that the auction purchaser would
be entitled to construct a building with the following speci-
fications :

"Apart from basement of 86.11% of ground floor
coverage of 1004, a mezzanine floor of 257 of the
ground floor, four floors each of 75% coverage, to the
benefit of a higher FAR belng permitted in future.
subject only to proportionate payment of premium.”

It is therefore evident that although in the Zonal Development
Plan for D-II area, Asaf Ali Road commercial area is described as
fully developed. with no room for expansion, the FAR of which is
admittedly 400, there could be still a further increase in FAR
subject to payment of premium. This could only be under the
provisions of the Zonal Development Flan for D-~IT area and
therefore it must logically follow that the FAR prescribed in the
Zonal Development Plan for Mathura Road commercilal area where the
press enclave is situate is 400. It is of some significance that
the aforesaid advertisement had been issued by none else than P.
Chakravarty, one of the members of the Three-Member Committee. It
is regretrable that the Three-Member Committee should have
purposely misled the authorities by describing the press area on
Bahadurshah Zafar Marg as an ‘already built-up area' which
relates to the walled city of 01d Delhi for which the FAR beyond
300 was not permissible. The press area is in Mathura Road
commercial area which is not far from Asaf Ali Road commercial
area. It not only falls in the same L[-II area but is treated as
part of a complex of four commercial areas in the Zonal Develop-
ment Plan for D-II area. This press area 1s not even described as
fully developed as is the Asaf Ali Road commercilal area; it is
only describe as fully commercialized. If FAR 400 {is prescribed
and allowed for Asaf Ali Road commerclal Area which is fully
developed, it could not possible be impermissible for the press
area which although fully commercialized was still not fully
developed.



Do aniie e _oibde.

. o

EXPRESS NEWSPAPERS v. U.0.I. {A.F. SEN, J.] 527

There 1is no factual basls for the assertion of the
respondents that nowhere in Delhi the FAR for any commercial area
can exceed 300. This 1s directly contrary to plots in Asaf Ali
Road commercial area which have FAR 400 and a ground coverage of
more than 90%. As already stated, the Delhl Development Authority
has sold by public auction 'plots which permit comstruction of
commercial puildings with FAR of 400, basement of 86.117 and 1007
ground coverage. In Bhikajl Cama Place, the Delhi Development
Authority has auctioned plots for construction of a five-star
hotel Hyatt Regency with an FAR of more than 500. Even *Vikas
Minar', the main building which houses the offices of the Delhi
Development Authority situate on I.P. Estate, in close .proximity
to the Mathura Road Commercial Area, in the D-II area in Use Zone
D-I1 for which the permissible FAR is 150 has been built-up with
an FAR exceeding 400,

I11. The Delhi Municipal Corporation Act, 1957 : The
Delhi Municipal (Bullding) Bve—laws, 1959 : Appli-
cability of Bye-law 25(2) (IV-B).

It 1s significant that the allegation of the alleged breach
of FAR regulation i1s made for the first time in the affidavits
and which forms the many plank of the arguments asserting the
right of the lessor i.e. the Union of Indla, the re~entry upon
forfeiture of lease is not foreshadowed in either of the impugned
notices dated March 1, 1980 or March 10, 1980 issued by the
Engineer Officer, Land & Development Office. But, since the point

has been argued at great length and since the argument is that

the permission accorded by Sikander Bakht, the then Minister for
Works & Housing was non—est if the FAR exceeded the legal limit
of TFAR 300, this question has to be dealt with on merits.
According to the Union of India, both in the arguments as well as
in the affidavits, it 1s asserted that in processing the
application for additional construction i.e. of the new Express
Building proceeded on the basis that the FAR in the Press Area
wag 300. The assertion that every officer referred to only an FAR
300 for the Press Area is based upon the TCPO's note dated April
14, 1978 mentioned in Three Member Committee's report in which it
1s specifically stated :

" As per Master Plan, FAR 300 in Commercial area does
not exist for any area in Delhi whatscever.”

As stated above, this was factually wrong being contrary to the
Master Plan and the Zonal Development Plan for the T~IIL area. It
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1s also contrary to the fact that: (1) In the Asaf Ali Road
commercial area, plots are of FAR 400 and ground coverage uf more
than 90%, (2) In Bhikaji Cawa Place plots have been auctioned for
the construction of Five Star Hotel with an FAR of more than 500;
(3) Vikas Minar, the Delhi Development Authority's building is
constructed with an FAR exceeding 400 situate in 'Use Zone G :
Government and semi-Govermment Officeg', for which the
peraiesible FAR is only 150. There is no material on record to
substantiate that there 1s no specific rule or bye-law laying
down FAR ceiling for the Press Area was 300. In fact, the Union
of India in the very first affidavit unequivocally admits this

* pusition and avers @

"eesaIt i8 submitted that under the Master Planm,
Commeercial and Reteil Zone 18 divided into the
following parts i

(1) Connaught Place Extension, Minto Road and Ranjit
Singh Road.

(11) Already built up commercial areas in the walled
city, like Chandond Chowk, etc,

(111} Diptrict Centres and proposed central business
districts In Shahdara and Karol Bagh.

(iv) Communlty Centres and retail centres shown in the
Plan.

(v) Neighbouring shopping centre.

It is no doubt true that none of these areas make any
specific reference to Press Enclave sitvated oa
Bahadurshah Zafar Marg.”

(Emphasis supplied)

it {8 therefore admitted that the Master Plan does not prescribe
anly PAR for the Presg Area in the Mathura Road commerclal ared.

Learned counsel appearing for the Unlon of India seecks to
gpell out a new argument that none of the officials who were
conversant with the matter ever referred to an FAR of 400 then
mentioned in the Zonal Devalopment Plan for D-II ares (which
comprises of the press area) and centendg thet aince in the Zonal
Development Plan the Mathura Road Commercial Area is described as



EXPRESS NEWSPAPERS v. U.0.I. [A.P. SEN, J.] 529

gimilar to the Asaf Ali Road commercial area which 'is fully
developed with no room for expansion' and again as ‘fully
comnercialized with press and other allied trade buildings built
according to bye-laws applying to the press area'; the FAR of 400
(with ground coverage of 50%) as specified in the Zonal
Development Plan for D-II area cannot obvicusly apply to the
press area. During his address he put the question : How could
the Mathura Road commercial area be fully commercialized even if
it i5 not fully developed ? :

The floor area ratio or FAR is the restriction on the mmber
of floors in a buillding with reference to the plot area. The
expression 'FAR' is defined in bye-law 2(33) of the Delhi
Municipal Corporation (Bulldings) Bye-laws, 1959 in the following
terms !

“2. Definitions- In these bye-laws, unless the context
otherwise requires :—

{33) floor Area Ratio or FAR means the quotient
obtained by dividing the multiple of the total of the
covered area on all floors and 100 by the area of the .
plot i.e. ‘

FAR = Total covered area of all floors x 100
Plot area”

Where FAR is not specified in the Master Plan which admittedly is
the case In regard to press area on Bahadurshah Zafar Marg, the
only bye-law applicable would be bye-laws 21 and 22. Bye—law
21(1) reads :

"21. Maximom hefght of bufldings :-

(1) Except with the permigsion in writing of the
Commissioner, and subject to the provisions contained
in bye-law 19, no building shall be erected or raised
to a greater height than seventy feet as measured from
the level of the centre of the adjacent portion of the
nearest street.

Note : This bye~law shall be applicable only to those
buildings which are not otherwise governed by FAR
vherever specified in the Master Plan.”
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'11113 bye-law restricts the height of a building to 70 feet. Now,
this height {s to be measured from the centre of the adjacent
portion of the 'nearest street'. Admittedly, as is clear from the
sanction plan, the height of the new Express Buildiug is about 47
feet (see section plan of the sanction plan : 1" ~ 8 ft.), the
adjacent portion which is the service road is on level with the
plinth of the additional construction. Taking Mathura Road as the
'nearest street', the level of Mathura Road stretches from 2 ft.
to 5 ft. higher than the plinth level of the additional
construction. In any view of the matter, the additfonal
construction could therefore be permissible if it did not exceed
a height of 63 feet. This is because of bye-law 2Li(1) and also
because of FAR with which is linked the ground floor coverage is
not specified in the Master Plan. Bye-law 22 further restricts

the maximum height of a building permissible under bye-law 21 and
it, insofar as material, provides :

"22. Maxirwm beight of buildings with reference to
width of streets :-

Subject to the provisions of bye~laws 19 & 31, the
maximm height of any building abutting on to any
street shall be regulated by the width of such street
as follows :

(iv) when the width of the street is 40 ft. or more,
the maximum height shall be the width of the atreet;

Note : This bye—law shall be applicable only to those
buildings which are not otherwise governed by floor
area ratios wherever specified.”

Even though the maximm height of 70 feet is specified in
bye-law 21, in order to avoid congestion the maximm height is
further restricted under bye-law 22 in proportion to the width of
the abutting street. In the instant case, Mathura Road which 1s
the abutting street measures in width 150 feet (see the sketch
plan of Zonal Development Plan for D~II area). This 1s apart from
the immediately abutting service road which, even if reckoned as
an abutting street, 18 63 feet in width. Therefore, applying
bye-law 22(4) read with bye-law 21(1), it is the service road of
the street that governs the height of the bulldings in the press
area as well as the number of floors, the minimum floor height
being already specified in bye-law 1%. The restriction on the
height of buildings is therefore governed by the width of the
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street subject to the maximum height of 70 feet and this is the
measure adopted where FAR for a particular area is not specified
in the Master Plan.

The learned counsel then adverts to the further description
with reagard to the Mathura Road commercial area, namely, that
the press and other allied trade buildings have been constructed
according to building bye—laws applying te 'bullt up areas'.
According to him these bye-laws according to which the builidings
have heen erected were to apply to 'bullt up areas' so that the
net result is that the Mathura Road commercial area was fully
commercialized and has been built up according tv the relevant
bye—laws which controlled the construction of commerclally built-
up area. He contends that the description contains a declaration
that the whole area was a commercial area and that it was fully
comnercialized and the relevant bye-law applicable to the Mathura
Road commercial area was and is bye-law 25(2)(IV~B) which puts a
ceiling on FAR at 300. It is next contended that since the
Mathura Road commercial area was a fully developed and commercial
area bullt up according to the relevant bye—laws, it has not been
declared to be a ‘'development area' under s.12(1) of the Act.
Sub-s.(2) thereof forbids the Delhi Development Authority to
undertake or carry out development of any land in an area which
is not a.development area and therefore the matter falls to be
governed by sub-s.(3) which forbids development of land except
with the approval or sanction of the local authority i.e. the
Municipal Building Bye-laws applicable to "built up areas' which
evidently refers to bye-law 25(2)(IV-B). The relevant provisions
of bye—law 25 provide as follows :

"25., Permissible covered area :-

(1) Notwithstanding anything contained in these
bye-laws no building shall be erected or allowed to be
erected in contravention of the Master Plan or any

Zonal Development Plan.

(2) The following provisions shall apply to buildings
in different use zones :—

1V. Commercial and Retail Zomes :
A. Minto Road and Ranjit Singh Road area.

B. Already built—up commercial areas as indicated in
the Master Plan or such other areas as may be declared
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commercial areas by the appropriate authority from
time to time.

{a) Coverage :

The maximum permissible coverage shall be subject to
the provisions of bye-laws 26 & 27 and the requirement
of the FAR as provided in sub-Cl.(b) below.

(b) F.AR. :

The FAR shall not exceed in the case of building

having the storeys mentioned in columm 1 below by the
figure mentioned in column 2 below -

1 2
Two gtoreys 150
Three storeys 200
Four storeya 250
More than Four storeys 300
{c) STOREYS :

The nuwber of storeys shall be subject to the
provigions of bye-law 22 relating to the maximm
height, of bye-law 31(l) & (2) relating to air and
light planes and the provisions that the FAR does not
exceed 300”.

The contention put forward by learned counsel for respondent
NO. 1 is that there are two important factors governing
construction of bulldings viz. the ground floor coverage and the
FAR. Normally, for all commercial buildings, the ground floor
coverage is 257. However, under bye—law 26 read with the note
appended thereto, as amended 1in 1964, for certaln commercial
buildings ground floor coverage of 80% 1s permitted. He relies
upon the relevant portion of bye-law 26 which reads :

"26. Open spaces in Commarcisl and Public Bulldings :-

No commercial or public building or ground of such
buildings in any bazar, market or commercial area
shall have a ground floor covered area of more than 80
per cent of the area of the plotsieasecss
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Note : This bye~law shall be applicable only to
buildings covered by bye-law 25(2) (IV-B)".

He accordingly contends that all buildings in the press area
including the new Express Bullding have a ground coverage of 80%
under bye-law 26 and to such buildings bye—law 25(2)(IV-B) which
limits the FAR to 300 is applicable.

The fallacy of the argument of the learmed counsel lles in
the assumption that all buildings in the press area including the
Express Bulldings are constructed with a ground coverage of not
more than 80% under bye-law 26 and therefore only bye-law
25(2)(Iv-B) which limits the PFAR to 300 is applicable in this
case. The contention overlooks the note appended to bye-law Z6
which reads:

"This bye-law shall be applicable only to bulldings
covered by bye-law 25(2) (IV-B).”

Bye~law 25(2)(IV-B) only applies to : ‘already bullt-up
commercial areas as indicated in the Master Plan or such other
areag as may be declared as commercial areas by the appropriate
authority from time to time'. As already stated, the expression
'already built-up commercial area' as defined in the Master Plan
at pp.60-61 refers to the walled city of Delhi like Chandni
Chowk, ete. The List of already built—up commercial areas
admittedly does not include the press area on the Mathura Road.

The matter can also to viewed from another angle. At the
time of construction of buildings in the press area, there:were
no restrictions as to the FAR along the Mathura Road and the only
restriction on construction of such bulldings was that the
allottees of the plots in the press area should construct
bulldings upto a height of 60 ft. The petitioners constructed the
old Express Buflding to the east of the sewer line with an FAR of
260 with reference to the entire plot leased to them i.e. plots
nos. 9 and 10 although the building occupled only half of the
. area. After construction of the old Express Building to the east
of the sewer line in March 1958, the perpetual lease was executed
on March 17, 1958. The supplemental lease was also executed in
November 1964." These documents were 1in conformity with the
agreement for lease entered into on May 26, 1954. The sgaid
building was to be constructed in accordance with the plans and
specifications as had been previously proposed and submitted by
the Express Newspapers Pvt. Ltd. and approved of in writing by
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the Chief Commissioner of Delhi which permitted construction by
the petitfoners of a building on the entire area of plots nos. 9
and 10 with 100 ground coverage as atated above.

After the discovery of the underground sewer pipeline by the
petitioners which was a fant only within the knowledge of the
Central Government and had not been disclosed to the Express
Newspapers Pvt. Ltd. at any time, the parties entered into
negotiations for modification of the agreement. It was agreed
between the parties that In view of the drain rumning through the
plots and till the drain was not diverted, the petitioners would
construct their building only to the east of the drain and in
such a way as to leave the drainage system unaffected. The
petitioners were thus disabled from bullding on a substantial
part of the land allotted to rhem until the underground drain was
realigned outgide the boundary of the leasehold premises. In
effect, an area of 2740 square yards to the west of the drain had
to be left as a residual piece of land ocut of the total area of
5703 B8q. yards. It is pertinent to observe that all other
newapapers like the Times of India, Patriot, National Herald etc.
who had been granted simila: plots on the Mathura Road on same
conditions and were allowed to build on the entire area of their
respective plots without any restrictions whatever. After further
negotiations, the lease agreement was entered into between the
parties on November 27, 1957 so as to protect the underground
gewer drain and restrict the construction of the building to the
east of the drain. J.N. Ambegaokar, Under Secretary to the
Miniatry of Works & Housing by his letter dated April 11, 1956
confirmed that the allotment of land to the Indian Express
Newspapers on the Mathura Road had been revigsed on the terms set
out therein. The revised allotment was subject, among others, to
the following conditions :

1. An area of 2740 sq. yards to the west of the
pipeline was allotted on a premium @& Rs.36,000 per
acre plus 2.5% annual ground rent thereon. The said
area was to be maintalned as zn open space 1l.e. lying
vacant for parking space.

2. The remaining area of 2965 aq. yards to the east of
the pipeline was settled on a premium € Rs. 1,25,000
per acre plus 2.5 annual ground rent thereon.

The Central Government reserved to themselves the right to divert
the gewer line passing through the leasehold premises.



EXPRESS NEWSPAPERS Ve U.0.1, [AoP. SEN, Ji] 535

The effect of the revised terms as per Ambegaokar's letter
was that the area to the east of the sewer line measuring 2965
8q. yards was treated as bulldable plot and the remalning area of
2740 Bq.yards treated as non-bulldable plot. In respect of the
buildable plot there was admittedly 100% coverage with five
floors 1.e. an assumed FAR of 500 as in those days there were no
bullding bye-laws or restrictions providing for an FAR. But
actually the old Express Bullding was built with an FAR of 260.
Significantly, a separate ground rent and separate premium was
chargeable for the buildable plot on which the old Express
Building stecod @ Rs.1,25,000 per acre and a ground rent of 2.5%.
The lessor 1l.e. the Union of India left with the Express
Newspapers Pvt. Ltd. the area to the west of the drain measuring
2740 sq.yards on a reduced premium @ Rs. 36,000 per acre and a
ground rent @ 2.5% thereof. It was evidently not within the
contemplation of the parties that the area so kept was to be kept
green in perpetuity i.e. an area which could not be bullt upon
under any circumstances because the premium chargeable therefor
was @ Rs. 4,840 per acre.

It must therefore be held that the permission granted by
Sikander Bakht, the then Minister for Works & Housing for the
construction of the new Express Building with an increased FAR of
360 with a double basement for installation of the printing press
wag not in violation of the Master Plan for Delhi or the Zonal
Development Plan for D-II area or the Delhi Municipal Corporation
(Buildings) Bye-laws, 195% inasmuch as ex facle bye—law 26 read
with 25(2)(IV-B) was not applicable to the press area on the
Mathura Road. Admittedly, the Master Plan does not prescribe any
FAR for the press enclave. The Zonal Development Plan for the
first time prescribed FAR for the four commercial areas for
general business and commercial areas, namely : (1) Asaf Ali Road
Commercial Area (2) Minto Road Commercial Area (3) Mathura Road
Commercial Area, and (4) Circular Road Commercial Area (opposite
_the Ramlila Ground). All these commercial areas fall within D-II
area for which the Zonal Development Plan prescribes an FAR of
400.

Validity of the show cause notice dated March 1, 1980
issued by the Zonal Engineer (Building), City Zone,
Municipal Corporation, Delhi under ss. 343 and 344 of
the Delhi Municipal Corporation Act, 1957.

At the Press Confaerence convened by respondent no.2 on March
1, 1980, he handed over a press release alleging that the
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additional building put up by petitioner no.l, Fxpress Newspapers
Pvt. Ltd., was in contravention of law and inter alia it was
stated that the Munfcipal Corporation had been advised to take
immediate action in regard to the unauthorized deviations from
the sanctioned plan. On the same day, the Zonal Engineer
(Building), City Zone, Municipal Corporation, Delhi served a
notice to petitiomer no.l. to show cause why action should not be
taken for demolitlon of the structures set out thereln under ss.
343 and 344 of the Delhi Municipal Corporation Act, 1957. The
objected portions of construction in terms of the impugned show
cause notice are as under :

"(1) Construction of an upper basesment without
sanction or, in other words, a working platform or
installations of the machinery; and

(2) Unauthorized construction of an excess basement
beyond sanction.™

The three alleged unauthorized constructions are :
(a) A triangular pit dug in front of the building;
(b) A left working platform in the basement; and
(c) The basement beyond the plinth area of the new building.

Each of these structures was specifically approved by the Delhi
Development Authority as per 'usual norms'.

Section 53(3)(a) of the Delhi Development Act provides,
inter alia, that @

"53(3). Nhotwithstanding anything contained in such
other law -

{a) when permission for development in respect of any
land has been obtained under this Act such development
shall not be deemed to be unlawfully undertsken or
carried out by vreason only of the fact that
permission, approval or sanction reguired under such
other law for such development has not heen obtained.”

The words 'such other law' within their amplitude include a law
1like the Delhi Municipal Corporation Act and the Delhi Munieipal
Corporation (Buildings) Bye—laws, 1952 framed thereunder. The
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non— obstante clause in s. 53(A)(1) clearly gives an overriding
effect to the sanction granted by the Delhi Development Authority
for the construction of the new Express Building with an
niecreased FAR of 360 and a double basement for installation of
printing press or the working platform. The effect of grant of
guch permission by the Authority was to modify the sanctioned
plans of the Municipal Corperation to that extent. That apart,
the terms 'development' as defined in s5.2{d) of the Act includes
the carrying out of buildingg..... in, on, over or under land....
in any building etc. and is wide emough to include the structures
in question. As the Authority approved each of these structures
tor which the impugned show cause notice had been issued by the
Zonal Engineer (Building), City Zone, Minicipal Corporatiom, it
is c¢lear that he had acted beyond his authority and power.

The impugned notice alleges that a basement was under
construction in the triangular portion of the plot. In fact, the
alleged construction was not a bagement at all. The circumstances
under which the triangular pit came intc existence has been
explained by the petitioners. It appeara that while the
under-ground sewage draln was being diverted, it burst and water
from the drain flouded the entire pit that had been dug for the
foundation of the btuilding and they allege that water had reached
14 ft. in height and it endangered the foundation of the original
Express Building. The service road parallel to Bahadurshah Zafar
Marg was also in imminent danger of caving In. Petitioner no.l
had therefore to build supporting walls which became a storage
tank. The construction of walls in the trilangular area was meant
to strengthen and re—enforce the foundation of the original
building as well as to prevent the road from caving in. What
alleged in the show cause notice as a proposed basement under
construction was merely for fortultous construction necessitated
by the drain flooding the pit and now it is merely meant to house
a water static tank needed for fire fighting purposes. Such fire
fighting arrangement 1s necessary to prevent fire hazard which
inflicted huge losses in various mlti-storeyed buildings 1like
Kanchunjunga and the Hindustan Times buildings. The Expreas
Newspapers Pvt. Ltd. further allege that they were advised by the
fire-brigade authorities to construct a static tank.

It would, therefore, appear that ‘'excess basement' is in
two parts :

"(1)So mch of the excess hasement as was the result
of subsidence of 8000 sq. ft. of land caused by
bursting of a part of the sewer line while it was
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being shifted. The petitioner no. 1 bullt supporting
walls which became a storage tank and it covers an
area of 4,500 sq. ft.

(2)Underground tunnel, meant for use as a passage for
labour and movement of news-print from the old to the
new Express Building and it measures 450 sq. ft."

The Municipal Corporation is treating this storage tank as
an unauthorlzed construction. 1t was got deleted from the
sanctioned plan because in the original plan there was a
provision for a smaller water tank. Ultimately, the objection is
to a bigger storage tank.

There 1s no dispute that all the structures are below the
ground. The main purpose of the upper basement i.e. a working
platform measuring 6000 sq. ft. was meant to work the printing
press. Without the water storage tank the Expresa Newspapers Pvt.
Ltd. would not get the completion certificate and it is difficult
to understand how the underground tunnel passage, to comnect the
old and new Express Building would cause traffic hazard. At any.
rate, such minor deviation would not result in a demolition of
the Express Bulldings. The manner in which the Impugned notice
was got Issued by the Munilcipal Corporation at the direction of
respondent No. 2 shows that it was done with an ulterior purpose.
The 1llegality of the action is writ large and the manner in
which it was done creates a ground for belief that the action was
motivated.

The Express Newspapers Pvt. Ltd. were asked to show cause
within three days from the date of 1ssue of the notice as to why
an order of demolition should not be passed under sub—s. (1) of
5.343 failing which action was to be taken for demolition under
gsub-gs. (2) and (3) of s. 344, It is evident from the list of
dates furnished by the learned counsel for the Municipal
Corporation that during the period from February 18, 1980 to the
date of 1ssue of the impugned notice, the officlals of the
Municipal Corporation had been waiting upon respondent no. 2,
holding inspection of the premises and directly reporting to him
in respect of the alleged deviations. It i1s alleged that the
second basement was not In the sanctioned plan which measured
8914 sq. ft. (according to petitioners it measured only about
6000 sq. ft.) and the excess bagsement over the sanctioned base-
ment works out to 5450 sq. ft. and of which the water storage
tank measures 4095 sq. ft. and the under-ground tunnel measures
about 500 sq. ft. and, therefore, ss. 343 and 344 of the Act were
attracted.
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The contention of learned counsel appearing for the
Municipal Corporation is that the Express Newspapers Pvt. Ltd.
have been gullty of suppressio veri as they have not mentioned
the fact that on the ohjection of the Municipal Authorities, they
deleted all the aforementioned turee portions set out in the
notice. It was urged that the construction of these structures
was admittedly carried on in vlolacion of the sanctioned plan. It
was pointed cut that the tank as recommended by the Chief Fire
Officer by his letter dated Jaruary 35, 1979 was for the
construction of an underground water stourage tank over the area
of 550 sq. ft. for the requirement of fire fighting and fire
protection measures. It was, however, asserted that the
recommendation of the Chief Fire Officer was not according to
building bye-laws and, therefore, not binding on the Municipal
Corporation. The proposal for the construction of a water storage
tank in a corner of the bullding covering 550 sq. ft. was
accordingly got deleted. It was also polated out that the water
storage tank as constructed measuring 4095 sq. ft. was eight
times bigger than the one recommended by the Chief Fire Officer.
1 am afraid, I am unable to appreciate this line of reasoning. If
a water tank of this magnitude was permitted to be constructed,
the water stored 1a it would be sufficient for the entire Press
Enclave at Bahadurshah Zafar Marg. I fall to see any rational
basis for the objection raised. The Express Newspapers Pvit. Ltd.
have at a considerable cost, constructed a large enough water
storage tank to serve the entire Press Enclave and 1f it 1s
suificient to serve all the buildings on Bahadurshah Zafar Marg,
the Municipal Corporation should, indeed, thank the Express
Newspapers Pvt. Ltd. for making provision for the protection of
all the buildings. In the recent past, the devastating fire which
engulfed many multi-storeyed buildings 1ike Hindustan Times,
Kanchunjunga, Gopala Tower etc. showed that the authorities could
not bring under coutrol such fires for want of sufficlent water
fg&ilities.

8. 14 of the Delhi Development Act which applies to all
areas in Delhi irrespective of whether such area 1s a development
or non-development area or a slum area, lays down that the use of
the land shall be in accordance with the plan, 4.e., in
conformity with the Master Plan and Zonal Development Plan. The
Press Area falls within the "Use Zone' C-1I which is dealt with
at page 50 of the Printing Master Plan. It {s evident from the
uses as specified for the said zone that installation of printing
machinery for production of newspaper has to be sapeclally
permitted by the Delhi Development Authority ‘'under Special
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Appeal' provision laid down in the Master-Plan read with s. 14 of
the Act. It is in pursuance of these statutory provisions that
the leiter dated November 4, 1978 of the Joint Director
(Building), Delhl Development Authority was addressed to the
Express Newspapere Pvt. Ltd., inter alia permitting the Express
Newspapers Pvt. Ltd. tc instal in the basement printing press
machinery like any other service machiney. It 1s apparent from
the building plan that the Delhi Development Authority approved
of the same with the second basement 'as per norms of ground
coverage and F.A.R.' and the permitted second basement of 14,440
sq. ft. However, it appears that the Municipal Corporation while
granting sanction to the building plan on January 9, 1979, got
deleted the basement beyond plinth line as well as the second
basement with the observations that 'it in no manner overpowers
the authority of the Delhl Development Authority or amy other
person or body'. In view of the difficulty crested, the Express
Newspapers Pvt. Ltd. did not construct the second basement of
14,440 sq. ft. but limited the construction to a working platform
of about 60GJ sq. fte.

The Express Newspapers Pvt. Ltd. have specifically averred
in sub-paras (&) to (k) or para 33 that the machines they have
planned to instal and which have been specifically permitted to
instal in the basement by the Delhi Development Authority, are of
24 sq. ft. in height from the foundation. This is the reason why
on account of which, the height of the basement has been
sanctioned at 26 ft. The newsreels are fed at the bottom of those
machines end the printed matter i1s collected at the top i.e. on
the second basement for delivery to vane and trucks at the street
level. The Express Newspapers Pvt. Ltd. have produced photographs
which show the two levels of the machines that are to be
installed in the basement. One has, therefore, to approach the
machines at the bottom to feed the news—print in and at shoulder
level to recelve the printed papers as well as to service the
machines. All modern printing presses require a slab or a working
platform where the printing paper is received and from which the
machine can be served. The working platform is a necessary
appurtenance which is 1ncidental to and necessary for, the
machines to be installed by them. They further allege that in the
Indraprastha Estate itself, buildings of the National Herald, the
Institute of Chartered Accountants, the Times of India and Milap,
amongst others, have were than one floor beneath the ground
floor. The construction of these structures has been specifically
sanctioned by the Municipal Corporation. They have placed on
record, the sanctioned plans of the Times of India and the
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National Herald allowing them to construct such & working
platform. The photographs relating to the Times of India
building which is only 300 yards away from the Express
Buildings show that such a platform had been constructed and is
in regular use in the Times of India bullding. The working
platform in the Times of Indla building 1s a concrete platform
measuring about 6000 sq.ft. The petitioners contend that
allowing their competitors to construct such a working platform
and disallowing construction of the platform in the case of the
Express Newspapers Pvt. Ltd. is clearly violative of the
petitioners’ fundamental tight to equality before the law
guaranteed by Art. 14 of the Constitution. Further, in case the
Express Kewspapers Pvt. Ltd. are denied the facility of such a
platform, the machinery would b€ rendered ineffective and this
would be a serious infringement of their fundamental right to
freedom of speech and expression and the right to carry on any
trade or business guaranteed under Arts. 19(1)(a) and (g} of the
Constitution.

The petitioners' case 1s that the working platform which the
respondents wrongly described as a double basement is incidental
to and absolutely essentizl for the machines. The choice before
them was to construct it with wood, tin or R.C.C. slab. They
preferred to build it in R.C.C. A working platform made of wood
would have been a sericus fire hazard. Beneath it, at given time
almost the entire basement would be stacked with news-print reels
which are highly combustible. The ink a large stock of which has
also to be stored in the basement is alsc highly combustible.
Moreover, the number of electric wires and comnections is so
large thet it could not run the risk of & wooden platform.
Finally, 1f wooden platform was constructed, coosidering the
heavy loads it would have to bear, would have required frequent
and extensive maintenance. A working platform of steel would have
presented similar problems; it is a conductor of electricity and
hence a hazard to the workmen and it would have been extremely
noisy which would have required frequent and extensive
maintenance. Thus, from all points of view, those of safety,
economy and efficiency, the petitioners cast a R.C.C. slab as
being more appropriate for the needs of the Press. From the
photographs on record, it is quite apparent that the printing
press 1s a heavy machinery which is installed on the lower
basement with a height of 24 ft.

The petitioners have alleged that in the Indraprastha Estate
itself, buildings of the National Herald, Institute of Chartered
Accountants, the Times of India and Milap, amongst others, have
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more than one floor beneath the ground floor. The construction of
these structures has been specifically sanctioned by the
Municipal Corporation.

The petitioners contend that the slab of the working
platform constructed by them does mot fall within the meaning of
the expression 'covered area' in sub-cl.{22) of cl.2 of the
Building Bye-laws, since it is below the plinth level. There is,
therefore, no addition to the covered arza at all. The Delhi
Development Authority which granting sanction ciearly stated that
the area of the basement would not be inclrded in the calculation
of F.A.R. The petitioners also contend that the erection of such
a platform does not fall within the meaning of the expression 'to
erect a bullding' which is defined in s. 331 of the Delhi
Mmicipal Corpovation Act to mean to erect or re—erect a building
and hence no sanction 1s. required for the same. The Delhi
Development Authority specifically approved construction of
double basement as per the plan approved by it and in terms of
8.53(3) of the Delhi Development Act, such approval has am
overriding effeci, and, therefore, the Zonal Engineer (Building)
acted beyond his authority in issuing the impugned notice under
83, 343 and 344 of the Act.

As already stated, the petitioners have clearly averred that
suck a working platform exlsts not only in the old Indian Express
building but also in the Times of India and the National Herald
buildings, amongst others, in the press Enclave and this has not
been denled by the Municipal Corporation. In fact, the answer is
building plan of the Times of India was sanctioned before the
Corporation itself had come Into existence i.e. in 1957, when in
fact, the building plan of the Times of India was ganctioned in
the year 1962. Similarly, the building plan of the National
Herald was sanctioned in the year 1964. It is difficult to
believe that the Municipal Corporation is not aware that such a
working platform is absolutely essential and is necessary for the
printing press. If the upper basement of the working platform
constructed by the Express Newspapers Pvt. Ltd. is demolished,
the ingtallation of the printing press itself in the lower
basement with the sanction of the Delhi Development Authority
under the appropriate statutory provision would be nullified and
the Express Newspapers P¥t. Ltd. would not be 1n a position to
operate the printing press at all.

The contention of the learned counsel appearing for the
Municipal Corporation 1s that under the Master Plan and the
Building Bye~laws, not more than cne basement is permissible and
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that any basement more than one will have to be reckoned for the
purpose of FAR appears to be only mis-conceived. It is evident
from page 16 of the Printed Master Plan and the Zonal Development
Plan for D-I1 aves at pages 935 and 936 that semi-basement,
me#ining a second basement is permissible under the Master-Plan as
well as the Zonal Development Plan. The Bye-laws of the Delhi
Municipal Corporation do not prohibit second basement and on the
contrary bye-law 54 uses the term 'basements'. Ia respect of
commercial zone in Minto Road in Ranjit Singh Road, bye-law 25
(2) (IV) specifically provides for a semi-basement. Qur attention
was drawn to the statement of the Minister for Works & Housing
made in the Parliament on November 5, 1982, showing that in the
Meridian Hotel, a 5-Star hotel, sponsorded by M/s. Pure Drinks
not only bt basements have been permitted but also a
semi-basement and a service floor without reckoning any one of
them for computation of FAR. Further, the advertlsements Issued
by the Delhi Development Authority for auctioning hotel sites at
 Bhikaji{ Cama Place and New Friends Colony show that the double
bagements are permissible and have, in fact, been permitted in
the case of these hotels.

It 1s urged that the Express Newspapers Pvt. Ltd. have no
right to construct the upper basement particularly when the
Corporation refused to accord sanction to it and that, in any
event, it was not such an unavoidable necessity as to break the
law. It 1s said that the se<ond basement, conveniently called,
the working platform for the operation of flouncing of the
printed newspaper is just an afterthought. He argued that even 1£
gome recelving floor may perhaps be necessary to receive the
printed newspaper from the wmachine, it could be achieved by
locating the machines on a suitable pedestal or by laying the
floor of the basement in such a manner as to discharge the news-—
papers on the ground floor. It 1is difficult to couceive how the
huge printing press with a height of 24 ft. could be placed on a
pedestal or be laid on the floor of the basement in such a manner
as to discharge the newspapers on the ground floor. It is common
ground that there 1s a working platform in all the other printing
presses in the same line of buildings like that of the Times of
India, the National Herald, Patriot and the old Indian Express
Building, In all these bulldings, the printing presses are
installed in the lower basement and there is an over-hanging
platform in the printing press in each of the buildings to
recelve the printed material. I do not see any justification for
the Municipal Corporation to object to the construction of the
working platform. If the Municipal Bye-laws do not permit the
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construction of a double basement then they would be clearly
violative of Art. 14, 19(1) (a) and 19(1)(g) of the Constitution.

Shri M.C. Bhandare, learned counsel appearing for respondent
nos. 3 and 4, Municipal Corporation of Delhi and Zonal Engineer
(Building), City Zone, Municipal Corporation, Delhi is fair
enough to state that if the Express Newspapers Pvt. Ltd. were to
make an application for modification of the sanctioned plan
pertaining to the new bullding with respect to the basement and
the working platform which according to the Municipal Corporation
constitute double basements and the inter—connecting underground
passage connecting the existing Indian Express Building, the
same shall be considered having regard to consideration of
Justice and the needs of the petitionere and also taking into
consideration that the new building has been constructed for

" Installing a printing press and that the press so 1installed

cannot function without the working platform which the Express
Newspapers Pvt. Ltd. have already constructed, as well as the
fact that the underground passage has been constructed by them
for inter—connecting the new building with the existing Indian
Express Bullding. He further states that the Municipal Corpora-~
tlon will compound the deviation which is minimum on payment of
such composition fee as is payable under the bye—laws.

Learned counsel states that this shall not be treated as
precedent for others.

Applicability of the doctrine of promissory estoppel :

In my considered opinion the Express Newspapers Pvt. Ltd.
having acted upon the grant of permission by Sikandar Bakht, the
then Minister for Works & Housing and constructed the new Express
Building with an increased FAR of 360 and a double basement in
conformity with the permission granted by the lessor 1l.e. the
Union of India, Ministry of Works & Housing with the concurrence
of the Vice-Chairman, Delhi Development Authority on the
amalgamation of plots nos. 9 and 10, as ordered by the
Vice-Chairman by his order dated October 21, 1978 as on 'speclal
appeal' as envisaged in the Master Plan having been directed, the
lessor is clearly precluded from contending that the order of the
Minister was 1llegal, improper or invalid by application of the
doctrine of promlssory estoppel.

In 1948, Denning, J. in Robertson v. Minister of Pensions,
L.R., [1949] 1 K.B. 227, laid the foundation to the applicability

{
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of promissory estoppel in public law. As Prof. de Smith in his
Judicial Review of Adwinistrative Action, 4th edition at p.103
observes :

"There is a growing bedy of authority, attributable in
large part to the efforts of Lord Temning, to the
effect that 1n some circumstances when public bodies
and officers, in their dealings with a citizen, take
it upon themselves to assume authority on a matter
concerning him, the citizen is entitled to rely on
their having the authority that they have asserted if
he cannot reasonably be expected to kmow the limite of
that authority; and he should not be required teo
suffer for his reliamce if they lack the necessary
authority.”

The learned author then states @

"But it is extremely difficult to define with any
degree of precision the circumstances in which the
courts will be prepared, in the interest of 'fairness’
to the individual to derogate from orthodox notion of
ultra vires.”

Professor H.W.R. Wade in Administrative Law, 5th edition, at
page 232 observes that the basic principle of estoppel 1s that a
person who by some statement or representation of fact cause
another to act to his detriment in reliance on the truth of it is
not allowed to deny it later, even though it is wrong. Justice
here prevails over truth. Estoppel is often described as a rule
of evidence, but more correctly it is a principle of law. As a
principle of common law it applies only to representations about
past or present facts. But there is also an equitable primciple
of Tpromissory estoppel' which can apply to public authorities.
The fact in Robertson's case were these. The War Office wrote to
Robertson, an Army Officer, who had claimed a disablement pension
on account of the War injury, that his disability had been
accepted as attributable to military service. But for this Injury
the responsible department was the Ministry of Pensions which the
War Officer had not consuited. The Ministry later decided that
the disability was not attributable and the Pension Appeal
Tribunal wupheld that decision. In relying on the War Office
letter the claimant had refrained from getting a medical opinicn
and adducing the other evidence which might have strengthened his
case for such disability pension against the Ministry. On appeal



o

[

546 SUPREME COURT REPORTS {1985] SUPP.3 S.C.R.

to the Court, Denning, J. reversed the decisions of the Ministry
and the Tribunal holding that the Crowm was bound by the War
Office letter and observe

"The Crown cannot escape by saying that estoppels do
not bind the Crown, for that doctrine has long been
exploded. Nor can the Crown escape by praying in aid
the doctrine of executive necessity, that 1s, the
doctrine that the Crown cannot bind itself so as to
fetter its future executive action.”

It would appear that Denning, J. evoked two doctrines : (1)
that assurances intended to be acted upon and in fact acted upon
were binding; and (2) that where a Goverrment departzsat
wrongfully assumes authority to perform some legal act, the
citizen is entitled to assume that it has that authority, and he
dismissed the contention that estoppels do not bind the Crown by
gaying that 'that doctrine has long been exploded' and that the
Crown cannot fetter its future executlve action. Professor Wade
points out that the proposition about wrongful assumption of
authority evoked by Denning,J. was immediately repudiated by the
House of Lords in a later case in which Denning, LJ. had again
put it forward in Howell v. Falmouth Boat Comstruction Company
Ltd., L.R. [1951] A.C. 837, it is beyond the scope of this
judgment to enter Into a discussion as to how far Denning J's
dictum can still be regarded as part of the common law 1in
England. But there appears to be a school of thought in India
laying down that the doctrine of promissory estoppel applies to
the Govermment except under certain circumstances.

In Union of India & Ors. v. Indo Afghan Agencies Ltd..
[1968] 2 S.C.R. 366, Shah, J. speaking for the Court stated with
approval the following observations of Denning, J. in Robertson's
casge

' “The Crown cannot escape by saying that estoppels do
not bind the Crown for that doctrine has long been
exploded. Nor can the Crown escape by praying in aid
the doctrine of executive necessity, that 1is, the
doctrine that the Crown cannot bind itself so as to
fetter its future executive action.”

and the learned Judge held that this doctrine applies in India.

In Century Spimning & Mamufacturing Co.Ltd. & Anr. v. The
Ulhasnagar Municipal Council & Anr., [1970] 3 S.C.R. 854, Shah,
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J. in remanding the petition to the High Court which it had
digmisgsed in limine again observed :

"In Indo-Afghan's case this Court held that the
Government 1s not exempt from the equity ariging out
of the acts done by citizens to their prejudice,
relying upon the representations as to its future
conduct made by the Government. This Court held that
the observations made by Denning, J. in Robertson's
cage applied in India.”

The learned Judge observed that the t;ourt was not concerned with

the principle which was dis-approved by. Lord simonds in
Palmouth's case and he added :

"If our nascent democracy 1s to thrive different
standards of conduct for the people and the public
bodies camnot ordinarily be permitted. A public body
is, in our judgment, not exempt from liability to
carry out its obligation arising out of representa-
tions made by 1t relying upon which a citizen has
altered his position to his prejudice.”

In Motilal Padewpat Sugar Mills Co.(P) Ltd. v. State of Uttar

Pradesh & Ors., [1979] 2 S.C.R» 641, Bhagwati, J. speaking for
himself and Tulzapurkar, J. laid great streas on the facts that
the principles laid down by Denning, J. in Robertson's case were
accepted by the Court in the Indo Afghan's case but accepted the
rejection of Lord Simonds and Lord Normands in Palwouth's cage of
the extended principles enunciated by Denning, J. in Robertson's
case ag laying down the ‘correct law. But the learned Judge went
down to say that this rejection did not mean that there could be
no estoppel against the Crowm or the public authority.

I am not oblivicus that there was a discordant note struck
by Kallasam, J. speaking for himself and Fazal Ali, J. in Jit Rem
Shiv Kumar & Ors. v. State of Haryana & Anr., {1980] 3 S.C.R.
689, bholding that the doctrine of promissory estoppel cammot be
invoked for preventing the Govermment from discharging its
functions under law. It ls also not applicable when the officer
and the Government act outside the scope of their authority. The
doctrine of ultra vires will in that event come into operation
and the goverment “cannot be held bound by the unauthorized acts
of his officers.

L -]
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It is not necessary for purposes of this judgment to resolve
the apparent conflict between the decision of the Bhagwati,J. In
Motilal Padampat Sugar Mills' case as to the applicability of the
doctrine of estoppel for preventing the Government from
discharging its functions under the law. In public law, the most
obvious limitation and doctrine of estoppel is that it cannot be
evoked 80 as to glve an overriding power which it does not in law
possess. In other words, no estoppel can legitimate action which
is ultra vires. Another limitation is that the principle of
estoppel does not operate at the level of Government policy.
Estoppels have however been allowed to operate against public
authority in minor matters of formality where no question of
ultra vires arises : Wade, Administrative law, 5th editiom, pp.
233-34.

The principles laid down in Maritime Elec. Co. v. General
Dairies Ltd., [1937] A.C. 610 PiC., and by Lord Parker, CJ. in
Southend—on-Sea-Corporation v. Bodgeson (Wickford) Ltd., [1962] 1
Q.B. 416, relied upon by learned counsel appearing for respondent
nc.l the Union of India are clearly not attracted in the facts
and circumstances of the present case. In the present case,
admittedly, the then Minister for Works & Housing acted within
the scope of his authority in granting permisssion of the lessor
i.e. the Union of India, Ministry of Works & Housing to the
Express Newspapers Pvt. Ltd. to construct new Express Bullding
with an increased FAR of 360 with a double basement for instal-
lation of a printing press for publication of a Hindl newspaper
under the Rules of Business framed by the President under Art.
77(3). Therefore, the doctrine of ultra vires does not come into
operation. In view of this respondent no.l the Union of India is
precluded by the doctrine of promissory estoppel from questioning
the authority of the Minister in granting such permission. In
that view, the successor Government was clearly bound by the

- decision taken by the Minister particularly when it had been

acted upon.

Quantum of couversion charges : Extent of Liability :
Forum of determination.

During the course of hearing, we wanted the parties to
clarify the exact legal position. Shri Arun Jetley appearing for
the Express Newspapers Pvt. Ltd. made a statement that the
Express Newspapers Pvt. Ltd. sought permission to construct the
new Express Building with an FAR of 360 for the purpose of thelr
press only as they intended to start a Hindl dally newspaper from
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Delhi. He clarified that the sub-letting of portions thereof in
the year 1982 to the Reserve Bank of India and the Steel Autho~
rity of India with the permission of the Court was subject to the
glving of an undertaking by the sub-—lessees that they would
vacate the premises under the orders of the Court, and this was
purely an ad-interim arrangement. He further stated that the
Express Newspapers Pyt. Ltd. in these petitions do not claim to
enforce any right to sub-let any part of the new building; and,
if and when they seek to sub-let any part thereof, they would
apply to the lessor i.e. the Ministry of Works & Housing for
permigsion for change of user and pay the necessary additional
ground rent and conversion charges as applicable to others in the
Piess Enclave situate at Bahadurshah Zafar Marg.

Dr. L.M. Singhvi appearing for respondent no.5, the Land &
Development Officer made a statement that the notice issued by
the Engineer Officer dated March 10, 1980 in supersession of his
earlier notice dated March 7, 1980 was issued on behalf of the
Land & Development Officer not because there was any breach of
the terms of the lease by the Express Newspapers Pvt. Ltd. by the
construction of a new building with an FAR of 360 together with
the existing Indian Express Building, but because of non—
submigsion of the sanctioned plan to the Land & Development
Officer and construction of the new building without the sanction
of the lessor i.e, the Unlon of India. He clarified that the Land
& Development Officer 1s not an authority competent to question
the decision of the Ministry of Works & Housing to permit
construction of the Indfan Express Building covering an FAR of
360. The whole purpose of the aforesaid notice of the Engineer
Officer dated March 10, 1980 sent on behalf of the Land &
Development Officer was to realize the amount of Rs. 54,000 which
had been refunded om account of the portion kept green being
built up and for the purpose of checking the deviations, if any,
from the sanctioned plan.

Undoubtedly, the Express Newspapers Pvt. Ltd. are lisble to
pay conversion charges in terms of c¢l.2{7) of the lease—deed but
the question i{s : how much is the amount and what should be the
basig. On this vexed question, the submissions advanced furnish
no easy solution for us to adjudicate because it involves
technical expertise. According to Shri Nariman, learned counsel
for the petitioners no conversion charges are payable in respect
of the new Express Bullding with an increased FAR of 360 built on
the residual area of 2740 sq. yards as per the circular of the
Government of India, Ministry of Works & Housing dated February

=
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19, 1970 apart from Rs. 54,000 towards additional premlum for
change of use of the leased land, which was non-buildable
becoming bulldable with the removal of the underground
sewer~line, and additional ground rent at 2~2/1% of the
additional premlum. According to him, the distinction now sought
to be drawn by respondent no.5, Land & Development Officer
hetwean conversion of green area to "mnewspaper' and thereafter to
commercial is nowhere borne out from any notification, order or
even practice of the Land & Development Office. The only two sets
of rates prescribed are for 'residential' and for 'commercial'
use for newspapers. Newspaper press is, in fact, not a commercial
use under the Master Plan. Even taking the compercialization rate
of Rs.750 per aq.yard for the residual area of 2740 sq.yards at
the date of permission for the residual area, the amount works
out to 2740 x 1/2 = 11,02 lacs. Upon that basis, out of this, &
sum of Rs. 6.9 lacs was admittedly spent by the Express
Newspapers P¥t. Ltd. for diverting the sewer to make the land
buildable. The rate of commercialization charges was admittedly
R8.750 per sq.yards in the press area in the Mathura Road
commercial complex for the period from April 14, 1976 to March
31, 1979 when there was an upward revision of the sald rateg. Qur
attention was drawn to the notification of the Government of
India dated May 15, 1974 laying down rates for the perlod from
April 14, 1976 (item 67 relates to the press area) and the
notification dated June 25, 1979 revising the above rates w.e.f.
April 9, 1979 (Group 3, item 5 relates to the press area).

It is further submitted that the formula furnished by
Dr.Singhvi, learmed counsel appearing for respondent no.2, the
Lt. Governor and respondent no.5 the Land & Development Officer
for computatlon of conversion charges for change of user is
wholly inaccurate. It overlooks the fact that the commercial
charges would be only 50% of the difference between the market
value on the date of conversion and the premium already paid.
That this is the correct formala is disclosed by the Government
to Parliament. According to the formsla, only 507 of the
difference between the current market value on the date of
conversion and the premium paid previously i1s payable as
additional premium to the Govermment and not 100% of the said
difference, as asserted. The learned counsel submits that in view
of the stand taken by the Land & Development Officer who
evidently has mis-stated vital facts and tried to mislead the
Court the petitioners cannot hope any kind of Justice at his
hands.
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Shri Nariman further coutends that although by reason of the
circular of the Government of India dated February 19, 1970
whereunder the Express Newspapers Pvt. Ltd. were not bound to pay
any premium for additional construction in respect of the lease
granted (even where the actual lease-deeds are no executed),
nevertheless, they are prepared to pay whatever amount that this
Court may deem fit as and by way of commercial charges in order
to avold another vound of litigation. Alternatively, they were
prepared as they have always been and what was stated at the very
opening day of the hearing of thie case, to have this question of
quantur of conversion charges determined by an impartial and
independent person .like a retired Judge of the Supreme Court
named by this Court, to which the respondents were not agreeable.
Since there is no administrative or statutory remedy provided, he
prayed that the Court may direct payment of such amount, if any
as may be deemed .just and proper particularly having regard to
the fact that even if the open land of 2740 sq.yards were
allotted for the first time in 1978 to a particular person for
commercial purpose, the only charge that can be levied would be
market rate of Rs. 750 per sq.yards i.e. aggregate of Rs.22.05
lacs. Of this only 50%, namely, Rs.11.02 lacs is recoverable hy
the lessor {.e. the Union of India, Ministry of Works & Housing
a8 per norms.

The Land & Development Officer had filed a note that the
Express Newspapers Pvt. Ltd. did not and have not come to him
with sanctioned plan of the Municlpal Corporation of Delhi and
were now seeking to avoid a monetary liability arising from their
real intentioh of turning the new Expreass Building into a real
estate venture by grossing nearly a crove of rupees of rental per
month by means of this writ petition. It {s stated that the
11ability of the Express Newspapers P¥t. Ltd. now 1s enormous
because of commereial sub-letting Instead of newspaper use. They
have not yet applied to the lessor and as and when they do, they
would be 1liable to pay conversion charges at the prevailing
rates. That would obviously come to a amount much larger than Rs.
50,425 tendered by the Express Newspapers Pvt. Ltd. by cheque
dated September 21, 1982 because of admitted commercial sub-lett-
ing. He stated that the Express Newspapers Pvt. Ltd. would have
to pay a large amount of money as sub-letting charges as permis-—
sion for FAR of 360 though fllegally given, was accorded anly for
newspaper use. The Express Newspapers Pvt. Ltd. therefore stand
to gain crores of rupees in rental income at the rate of Rs. 16
per sq.ft. per month from the huge additional construction. If
and wvhen permission is granted under the lease they would have to
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make at least one lumpsum payment to the lessor who owns the
land In addition to further additional ground rent. It 1s
accordingly stated that the Court should extend no assistance to
the Express Newspapers Pvt. Ltd. from avolding the norms and
procedure for obtaining the sanction of the lessor 1.e. by
applying to Land & Development Officer and from evading payment
of charges uniformly levied. Further if the original declared
'real and genuine intention’ of using the space for its newspaper
was adhered to by the Express Newspapers Pvt. Ltd. their monetary
1iability would be very small.

The Land & Development Officer further asserts that the
petitioners apprehended. that 4if their real intention of
coamercial sub-letting were to be disclosed, they would have had
to make payment and comply with the terms which they wanted to
evade and avold. That is why instead of complying with the notice
of the Englneer Officer dated March 10, 1980, the petitiomers
woved this Court through the present writ petitions on April 1,
1980 alleging breach of their fundamental righta under Art.19(1)
(a), Art. 14 and Art. 1%(1)(g) of the Constitution and obtained
ad-interim ex-parte stay on April 7, 1980. It was clear from the
writ petitions that by the end of February, 1980 the entire
structure of the new Express Building except the small portion
were completed at a cost of approximately Rs. 1.30 crores.

While accepting that the conversion charges for the new
Express Building build on the residual area of 2740 sq. yards
utilized for newspapers use would amount to Rs.54,000, the Land &
Development Officer has also “without prejudice” to the rights
and contentions of the respondents tentatively worked out the
conversation charges as indicated in the following chart :

1. Conversion charges for changing use of 2740 sq.
yards of open area from green to buildable area for
Newspaper Press, the purpose for Wwhich plot nos.9 and
10 were allotted as per origipal allotment and
Perpetual Lease.

Total area to be kept vacant 2740 sq. yards,
as per perpetual lease cl.2({14) = 0.566 acres

Conversion charges now to be
recoverad for construction of
additional building on the open

area for starting a Newspaper =

-

-
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Area of vacant land now

permitted to be built wup X (concessional rate for
newspaper press ~ Rate
for land - to be kept
open already charged)

The concessional rate applicable for newspaper use for all . press
plots in Mathura Road i.e. Re.l.25 lacs per acre and the vacant
land in plots 9 and 1G was charged at Rs.36,000 per acre.

2. Additional ground rate (AGR)
payable per anmm on this
account = Conversion charges )
) x 2-1/2%
for green space )

Arrears of A.G.R. from 1978 to 1983 (five years) plus interest.

Dr. Singhvi appearing for respondent no.5, Land & Develop—
ment Officer submits that unless the Express Newspapers Pvt. Ltd.
furnished the Municipal Corporation of Delhi the sanctioned plans
asked for in the impugned notice, it is not possible towork out
the conversion charges and other charges and sublmit the same for
approval to the Mindetry of Works & Housing and after receipt of
thelr approval to intimate the sam= to the lessee 1.e. the
Express Newspapers Pvt. Ltd. According to the learned counsel a
rough estimate of the charges payable by the Express Newspapers
Pvt. Ltd. on the basis of the date available with the Municipal
Corporation of Delhi was arrived at as given in the chart given
above, if commercial sub-letting were to he permitted. On the
basis of the calculations therein the estimated conversion
charges come to approximately Rs.3.30 crores. The leatrned counsel
also stated that on the admitted position the only rental € 16.5
per sq.ft. per month collected by the Express Newspapers Pvt.Ltd.
would be Rs. one crore per year approximately.

We cannot possibly in these proceedings under Art.32 under-
take an adjudication of this kind but I am quite clear that
regpondent no.5 the Land & Development Officer having already
indicated his mind that the amcunt of conversion charges would be
more than Rs. 3.30 crores, it would not subserve the interests of
justice to leave the adjudication of a question of such magnitude
to the arbitrary decision of the Land & Development Officer wheo
is a minor functionary of the Ministry of Works & Housing. We
were informed by Shri Sinha, learned counsel for respondent no.l,
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the Union of India that the Central Government were contemplating
to undertake a legislation and to provide for a forum for
adjudication of such disputes. As stated earlier, we had
suggested that the dispute as to the quantum of conversion
charges payable be referred to the arbitration of an impartial
person like a retired Judge of the Supreme Court of India, but
this was not acceptable to the respondents. The Union of India
may in the contemplated legislation provide for the setting up of
a tribunal with a right of appeal, may be to the District Judge
or the High Court, to the aggrieved party. If such a course is
not feasible, the only other alternative for the lessor i.e. the
Union of India, Minlstry of Works & Housing would be to realize
the conversion charges and additional ground. rent, whatever be
recoverable, by a duly constituted suit. Till then I would
restrain the Unlon of India, Ministry of Works & Housing and the
Land & Development Officer or any other officer of the Ministry
from taking any steps for termination of the lease held by
petitioner no.l, Express Newspapers Pvt. Ltd. for non-payment of
converslon charges or otherwise for the construction of the
Express Building till the final determination of such amount to
be realized by a statutory tribunal or by a Civil Court.

For these reasons, I would, therefore, for my part, quash
the impugned notices.

The result therefore is that these petititons under Art. 32
of the Comstitution mist succeed and are allowed with costs. The
notice issued by the Engineer Officer, Land & Development Office
dated Marech 10, 1980 purporting to act on behalf of the
Government of India, Ministry of Works & Housing requiring the
Express Newspapers Pyt. Ltd. to show cause why the lessor i.e.
the Union of India, Ministry of Works & Housing should not re-
enter upon and take possession of plots nos. 9 and 10,
Bahadurshah Zafar Marg, New Delhi together with the Express Buil-
ding built thereon, under ¢l.5 of the indenture of lease dated
March 17, 1958 for alleged breaches of cls. 2(5) and 2(14)
thereof, and the earlier notice dated March 1, 1980 issued by the
Zonal Engineer (Bullding), City Zone, Municipal Corporation,
Delhi requiring them to show cause why the aforesald btuildings
should not be demolished under ss. 343 and 344 of the Delhi Muni~
cipal Corporation Act, 1957, are quashed. It is declared that the
construction of the new Express Bullding on the residual portion
of 2740 square yards on the western side of plots nos. 9 and 10,
Bahadurshah Zafar Marg with an increased FAR of 360 with a double
basement for installation of a printing press for publication of



EXPRESS NEWSPAPERS v. U.O.I. [VENKATARAMIAH, J.] 555

a Hindi dally newspaper was with the permission of the lessor
i.e. the Union of India, Ministry of Works & Housing and did not
constitute a breach of clauses 2(5) and 2(l4) of the lease—deed.

It is directed that the respondents, particularly the Union
of India, Ministry of Works & Housing, the Delhli Development
Authority, and the Municipal Corporation of Delhi, shall forbear
from glving effect to the Impugned notices in the manner
threatened or 1in any other manner whatsoever. It 1s further
directed that the Union of India, Ministry of Works & Housing
ghall enforce its claim for recovery of conversion charges by a
duly constituted suit or by making a law prescribing a forum for
adjudication of its claim. It 1s also directed that the Municipal
Corporation of Delhi shall compound - the construction of the
double basement of the new Express Building, the excess basement
beyond the plinth limit and the underground passage on payment of
the usual composition fee. '

The petitioners shall be entitled to recover their coats
from respondents nos. 1 and 2.

VENKATARAMTAH, J. I have gone through the judgment which my
learned Brother Justice A.P. Sen has just now deliverd. I agree
that Shri Jagmohan, Lt. Governor of Delhi, the second respondent
herein, has taken undue interest in getting the impugned notices
i1sgued to the Ist petitioner and his action which has come up for
consideration in this case 1s unot consistent with the normal
standards of administration. I am satisfied that the sald notices
were issued by the authoritles concerned under- the pressure of
the second respondent. The question whether the notices should be
issued or not does not appear to have been conlsdered indepen-
dently by the concerend adminigtrative authorities before issuing
them. Shri Lal Narain Sinha, the learned counsel for the Union
Government has submitted that the Lt. Governor was a total
stranger to the lease and had no sort of right or power under the
lease deed to set in motion any action against the lessees. He
has further submitted that the land leased under the lease deed
being nazul land 1s exclusively cwned by the Union Government and
the powers delegated to the former Chief Commissioner of Delhd
under the lease deed were no longer exerclsable by the present
Lt. Governor of Delhi. Shri Lal Narain Sinha, learned counsel for
the Union of India, specifically stated that on the date on which
action was initiated in this case by the Lt. Governor agaimst the
petitioners, the Lt. Governor had acted without authority or
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power. The clam of the Lt. Governor that he was the agent of the
Union Government in regard to the lease in question and that he
could take the steps he had taken under the lease thus stands
repudiated. It is unfortunate that the Lt. Governor persisted in
justifying his action even after the learned counsel for the
Union of India had disowned all the actions of the Lt. Governor.
The Lt. Governor failed to make a distinction in this case
between the power with respect to the subject 'Property of the
Union and the revenue therefrom' which 1s in Entry 32 of List I
of the Seventh Schedule to the Constitution and the general
powers of administration entrusted to him under Article 239 of
the Constitution as the Administrator of the Union Territory of
Delhi. The property in question is a part of the estate of the
Central Government. Mere nearness to the seat of the Central
Government does not clothe the Lt. Governor of Delhi with any
power in respect of the property of the Central Government. He
can dishcarge only those powers which are entrusted to him by the
Constitution and the laws.

It is also not correct to claim that all the powers of the
former Chief Commissioner of Delhi have devolved on the Lt.
Governor and continue to vest in him. It 1s surprising that the
Land and Development office which 1s under the Central
Covernment, functioned in this case as an office under the Lt.
Governor of the Union Territory of Delhi and even in the conduct
of this case it allowed itself to be controlled and guided by the
Lt. Governor till a very late stage when Shri Lal Narain Sinha,
learned counsel for the Unlon of India took a definite stand and
submitted that the Lt. Governor had no voice in the matter.

The material available in this case is sufficient to hold
that che impugned notices suffer from arbitrariness and non—
application of mind. They are violative of Article 14 of the
Constitution. Hence they are liable to be quashed. It is not
necessary therefore to express any opinion on the contentions
based on Article 19(1)(a) of the Constitution.

The rest of the questions relate truly to the civil rights
of the parties flowing from the lease deed. Those questions
cannot be effectively disposed of in this petition under Article
32 of the Constitution. The questions arising out of the lease,
such as, whether there has been breach of the covenants under the
lease, whether the lease can be forfeited, whether relief against
forfeiture can be granted etc. are foreign to the scope of
Article 32 of the Constitution. They cammot be decided just on
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affidavits. These are matters which should be tried in a regular
civil proceeding. One should remember that the property belongs
to the Union of India and the rights in it cannot be bartered
away in accordance with the sweet will of an Officer or a
Minister or a Lt. Governor but they should be dealt with in
accordance with law. At the same time a person who has acquired
rights in such property canot also be deprived of them except in
accordance with law. The stakes in this case are very high for
both the parties and neither of them can take law into his own
hands.

I, therefore, quash the impugned notices and direct the
respondents not to take any further action against the
petitioners pursuant to them. I express no opinion on the rights
of the parties under the lease and all other questions argued in
this case. They are left open to be decided in an appropriate
proceeding. It is, however, open to both the parties if they are
s0 advised to take such fresh action as may be open to them in
law on the basis of all the relevant facts including those which
existed before the impugned notite dated March 16, 1980 was
issued by the Engineer Officer of the Land and Development Office
to vindicate their respective rights in accordance with law. This
order is made witout prejudice to the right of the Union Govern-
ment to compound the breaches, if any, comnitted by the lessee
and the regularise the lease by receiving adequate premium there-
fore from the lessee, 1f it is permissible to do so.

It is open to the Delhi Municipal Corporation to examine
the matter afresh independently and to take such action that may
be open to it In accordance with law. The Delhi Municipsl
Corporation may, if so advised, instead of taking any further
action against the petitiomers permit the petitioners to compound
the breaches, if any, committed by them in accordance with law.

I allow the petitions accordingly. The costs of the peti-
tioner No. 1 shall be paid by the Union Govermment and the Lt.
Governor of Delhi. There shall be no order as to costs against
the other respondents. The other petitioners shall bear their
COBLS.

MISRA, J. 1 have perused the judgment prepared by brother
Justice A.FP. Sen as also the judgment of brother Justice E.S.
Venkataremiah. While I agree that the impugned notices threaten-—
ing re-entry and demolition of the construction are invalid and
have no legal value and must be quashed for reasons detailed in
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the two judgments, which I do not propose to repeat over again, I
am of the view that the other questions involved in the case are
based upon contractual nbligations between the parties. These
questions can be satisfactorily and effectively dealt with in a
property instituted proceeding or suit and not by a writ petition
on the basis of affidavite which are so discrepant and contra-
dictory in this case.

The right to the land and to consturct bulldings thereon
for running a business is not derived from Article 19(1)(a) or
19(1)(g) of the Constftution but eprings from terms of contract
between the parties regulated by other laws governing the
subject, viz., the Delhi Developmwent Act, 1957, the Master Plan,
the Zonal Development Plan framed under the Delhi Municipal
Corporation Act and the Delhi Municipal Bye-laws, 1959 irrespec-
tive of the purpose for which the buildings are constructed.
Whether there has been a breach of the contract of lease or
whether there has been a breach of the other statutes regulating
the construction of buildings are the questions which can be
properly decided by taking detailed evidence invloving exami-
nation and cross—examination of witnesses.

I accordingly allow the writ petitions with costs apainst
the Unior Government and the Lt. Governor of Delhi and quash the
impugned notices.

REVIEW PETITION NO. 670 COF 1985
OBDER

We have gone through the application for review and the
connected papers. The application is supported by an affidavit by
the petitioner Jagmohan, former Lieutenant-Governmor of Delhi who
was respondent no.Z in Writ Petitlons Nos. 535-53%9 of 1980,
decided on October 7, 1985. He seeks review of the judgment
delivered by this Court principally on the ground that there is
an error apparent on the face of the record as the judgment turns
on certain arguments and statements attributed to Shri L.N.
Sinha, learned coumsel appearing for respondent no.l, the Union
of India and to Shri M.C. Bhandare, learned counsel appearing for
respondent no.3, Municipal Corporation of Delhi. The petitioner
Jagmohan avers in the affidavit that the contents of Paras 1 to 3
are true to his knowledge and based on informaticn derived from
the counsel appearing in the case which he believes to be true.
Along with the application for review he has annexed a letter
dated October 12, 1985 addressed by Shri P.P.Singh who was
assisting Shri L.N.Sinha asserting that the learnmed counsel had
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never advanced the arguments attributed to him the judgment and a
lotter of Shri M.C. Bhandare, dated October 13, 1985 addressed to
Shri B.P. Maheshwari, Advocate-on-Record of respondent no.3,
Municipal Corporation of Delhi denying that he ever made the
statement attributed to him at pp. 189-190 of the judgment
delivered by one of us (Sen, J). In the first letter, Shri P.P.
Singh writes to say :

"There are certain statements iIn the judgment which
are attributed to Shri Sinha having made in the course
of his arpuments which do not seem to be correct as
having been made by hime I have discussed the matter
with Mr. Sinha and he agrees with me that it is not
correct that he made the following statements during
his course of arguments :

(a) "He has further submitted that the land leased
under the lease deed being nazul land 1s exclusively
owned by the Union Government and the powers delegated
to the forwer Chief Commission of Delhi under the
lease deed were no longer exercisably by the present
Lt. Governor of Delhi.”

(b) "esseersssson the date on which the action ,was
initiated in this case by the Lt. Governor against the
petitioner the Lt. Governor had acted without autho-
rity or power."

{(c) That "the Learned Counsel for the Union of India
had disowned all the actions of the Lt. Governor.”

{d) That the Learned Counsel for Respondent NO.l i.e.
the Union of India "contended that Lt. Governor, as an
Administrator had no function as the Lessor or its
delegatea”

(e) That "the Lt. Governor could not usurp the powers
and functions of the Union of India in relation to the
property of the Unlon and therefore had no functiouns
in relation to the lease in quastion”

(f) That "the Central Government were contemplating to
undertake a legislation and to provide for a Forum for
ad judication of such disputes

(Shri Sinha did inform the Court that he had advised
the Central Government to undertake a legislation for
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empowering the Govermment to condone the violations of
the nature involved in the present case in public
interest)”

s1seeselt 15 Incorrect as stated at pages 90-91 of the
Judgment that the Learned Counsel for the Union of
Indla conceded that the Impugned Notice was invalid
and had no legal effect.”

In the second letter Shri M.C. Bhandare writes to Shri B.P.
Maheghwari, and states :

"Your clients, the Municipal Corporation of Delhi,
have acquired from you as to how His Lordship Mr.
Justice A.P. Sen, in his judgment has made the
following observations :

"Shri M.C. Bhandare, learned counsel appearing for
respondent nos. 3 & 4, Municipal Corporation of Delhi
and Zonal Engineer (Building), City Zone, Municipal
Corporation, Delhi is fair enough to state that if the
Express Newspapers Pvt. Ltd., were to make an appli-
cation for modification of the sanctioned plan
pertaining to the new bullding with respect to the
basement and the working platform which according to
the Municipal Corporation constitute double basements
and the inter-connecting underground passage connect-
ing the existing Indian Express Building, the same
shall be considered having regard to consideration of
justice and the needs of the petitioners and also
taking into consideration that the new building has
been constructed for imstalling a printing press and
that the press so installed camnot function without
the working platform which the Express Newspapers Pvt.
Ltd., have already constructed, as well as the fact
that the underground passage has been constructed by
them for inter-connecting the new building with the
existing Tndian Express Building. He further states
that the Munlcipal Corporation will compound the
deviation which is minimum on payment of such composi-~
tion fee as is payable under the bye-laws.

Learned counsel states that this shall not be treated
as a precedent for others.”

(pages 189-190 of the Judgment)”



EXPRESS NEWSPAPERS v. U.0.I. {SEN, J.] 561
After setting out what he mentions were his submissions, he says:

"sssseees] never made the statement attributed to me.
However, 1 did say that any cause shown by the
petitioners would be considered in accordance with
law. 1 may categorically state that there was no
statement on my part that the deviation were minlmom
or that the Municlipal Corporation of Delhi would
compound the deviatlons on payment of such composition
fee as was payable under the bye-laws. This assimes
that the composition 1s permiasible unders the

- bye~laws, which was a disputed matter. I did not state
that this should not be treated as a precedent for
others. 1 vnever made an argument whereby I contended
that there would be a discriminatory treatment either
in favour or against the Indian Express.”

He thus categorically asserts that there was no statement on his
part that the deviations were minimal or that the Municipal
Corporation of Delhi would compound the deviation on payment of
such composition fee as payable under the Bye-laws. Further, he
denies that he ever stated that composition of the deviations,
according to hie statement, by the Municipal Corporatlon of Delhi
should not be treated as a precedent for others.

It is unfortunmate that the two senior counsel have chosgen
thig devious and, indeed, curicus method of disownlng arguments
advanced by them. The proper thing for them to do would have been
to file affidavits and either file petitions for review or have
the matters listed, with the permission of the Court, for being
mentioned. Instead, the modus operandl adopted was to address
letters to the Advocates—on-Record who in turn have, for reasons
beat known to them, passed on the letters to the petitioner Jag—
mohan who was not thelr client at sll. Advance coples of this
petition laying emphasis on the aforesatd two letters of counsel
appearing for other parties which, we do not doubt have the
effect of scandelizing the Court, appear to have been given to
the press for publication. We deprecate the conduct of those
involved in thia unsavoury event. We feel greatly concerned that
the advocates of this Court who are not mere pleaders for partles
but officers of the Court should stoop to such blameworthy
tactics, unworthy of the high traditions of the noble and learned
profeseilon to which they belong. We feel grieved and not a little
perturbed at all this.

Every word written in the judgment formailationg the arguments
advanced by Shri L.N. Sinha, learned counsel for respondent no.l,
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Union of India is teken from our minute-books in which we noted
the arguments of counsel almost verbatim during the course of
‘hearing particulary because the matter involved questions of
grave public importance. It 1is therefore highly improper for
ghri P.P. S5ingh who was assisting Shri L.N. Sinha to suggest in
his letter dated October 12, 1985 that the argument attributed to
learned counsel for respondent no.l in the judgment were never
advanced by him. We cannot possibly act on any correspondence
that passed between the petitioner Jagmohan and Shri P.P. Singh,
Advocate-on—Record of respondent no.l., Union of India or that
between Shri M.C. Bhandare, and Shri B.P. Maheshwarl, Advocate-
on-Record for respondent no.3, Municipal Corporation of Delhi.

As regards the allegation made by Shri M.C. Bhandare in his
letter dated October 13, 1985 addressed to Shri B.F. Maheshwari
it is enough to mention that we recorded three statements made by
counsel during the course of hearing. We distinctly remember that
on September 14, 19&3 during the course of hearing we reguired
learned counsel appearing for the parties to clarify the legal
position. Two of the statements were recorded on September 14
1983, one by Dr. L.M. Singhvi appearing for respondent No. 2, Lt.
Governor of Delhi and respondent' No. 5, Land & Development
Officer as to the amount of conversion charges payable, and the
other by Shri Arun Jaitley appearing for the petitioners regard-
ing the willingness of the Express Newspapers Fvt. Ltd. to pay
the conversion charges. The third statement by Shri M.C. Bhandare
learned counsel for respondent No. 3, Municipal Corporation of
Delhi was recorded on September 15, 1983 signifying the willing-
ness of the Municipal Corporation of Delhi to compound the devia-
tions as they were minimal on payment of the usual composition
fee. We have satisfied ourselves by perusing the Minutes of the
Court proceedings as recorded by the Court Master on September 14
and 15, 1983 that the statements of all the three counsel were
recorded in the minutes. We have no doubt that the statements
were shown to all the counsel.

The typescript of the statement made by Shri M.C. Bhandare
as recorded in the Minutes of the Court proceedings by the Court
Master on September 15, 1983 reads as follows :

"Shri Bhandare appearing for the Municipal Corporation
is fair enough to say that the petitioner would make
an application for modification of the sanctioned
plan with respect to the basement and the working
platform and the inter—comnecting underground passage
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the same shall be considered having regard to the
considearation of justice and the needs and also
taking into consideration that the building has been
constructed for installing a printing press and that
the press cannot function without the working platform
which is already constructed. The learned counsel
states that this shall not be treated as precedent for
others. The Municipal Corporation will compound the
deviation which is minimum on payment of whatever-
composition fee."

The statement attributed to Shri M.C. Bhandare learned
counsel for respondent No. 3 at pp.189-190 of the judgment is
virtually a verbatim reproduction of the correct draft prepared
from the rough draft of the statement actually made by him in
Court subject to certain grammatical variations signifying the
willingness of the Municipal Corporation of Delhi to compound the
deviations as they were minimal on payment of the usual
composition fee.

We are constrained to observed that the review application
is lacking in bona fides, based on false averments and
constitutes a flagrant abuse of the process of the Court. The
allegations contalned in the aforesaid two letters are wholly
inaccurate and totally false. Such attempts to question the
sanctity of the Court proceedings unless ruthlessly curbed will
have the tendentious effect of making fearless dispensation of
justice by the Courts in India almost impossible.

We had been extremely indulgent with the petitioner
Jagmohan, who was respondent No. 2 in the aforesaid Writ
Petitions. In the joint counter filed by him on behalf of the
respondents he made several statements which were far from
accurate but we refrained from taking any action. This crude
attempt on his part by filing this review application on totally
false allegations is an attempt to subvert the course of justice.
His conduct in casting serious aspersions on the OCourt by
suggesting in paragraph 10 that the delay in the pronouncement of
the judgment was responsible for 'facts stated and submissions
made on behalf of the respondent, having a decisive bearing on
the case' escaping ' the attention of their Lordships' virtually
amounts to gross contempt of Court. We cannot also help in
observing that there has in this case been lamentably complete
lack of candour and want of probity on the part of some of the
counsel in making factually incorrect statements and thereby
casting aspersions on the Court.
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The review application 1s accordingly dismissed.

Nothing that we have said will affect the separate judgments
delivered by each one of us.

We direct the Reglstrar of this Court to keep the documents
enumerated hereinafter in sealed covers under his custody,
namely:

1. The minute-book of the Court proceedings maintained
by the Court Master, dated September 14 and 15, 1983,

2. The origlnal draft typescripts of the aforesaid
statements prepared by the Court Master on September
14 and 15, 1983,

3. The shorthand notebook of the Private Secretary to
Sen, J. dated September 15, 1983 from which the
correct drafts of the statements actually made by the
counsel. on September 14 and 15, 1983 were prepared.

4. The fair drafts prepared by the Private Secretary
of the sald statements on September 15, 1983.

The Registrar shall also keap the original records of Writ

Patitions Nos. 3535-539 of 1980 in a separate sealed cover under
his custody.

M.L.A. Petitions allowaed and Review Petition dismissed.



