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JLR. VOHRA

v

INDIA EXPORT HOUSE PVT.
LTD. AND ANOTHER

14th February, 1985

Delhi Rent Comrol Act, 1958 section 21 read with section 37 and Rule
5 of Delhi Rent Control Rules, 1959, scope of—Limfted tenancy created with
permission of the Rent Controller under section 2]1—Whether a warrant for
recovery of possession can be issued In favour of g landlord without notlce to
the tenant under section 21.

A tenancy for a limited period of three years commencing from
1.6.79 in respect of a house at 34, Paschimi Marg, Vasant Vihar, New
Delhi at a monthly rental of Rs, 5,000 was created by the appellant in
favour of the first respondent company for the residence of its Chairman,
Shri C.L. Sachdev after obtaining the requisite permission under section 21
of the Delhi Rent Control Act. In the application filed before the Rent
Controller and in the proposed lease-deed it was specifically stated ihat the-
appeliant landlord in order to clear the loan taken by him for the copstruc-
tion of the premises was croating the limited tenancy for a period of three
years. The appellant was desirous of getting posiession of the house at the
expiry of the period i.c. 31st May, 1982 but before applying for possession
wnder section 21 of the Act, by two registered letters one dated 1st March,
1982 and the other dated Sth May, 1982 he called upon the respondents to
hand over vacant possession of the leased premises on the due date. The
respondent neither replied these letters nor did handover possession.
Therefore, the appellant filed an application under section 21 for recovery
of possession before the Rent Coatroller on 1st July, 1982. On 9.7.82 the
appeilant took possession of the house through the bailiff and started resid-

ing therein with his family members.

On 14th July 1982 the respondents filed a writ petition (CM No.
(Main) 174 of 1982) in the Declhi High Court under Article 227 of the
Constitution seek ing to quash the warrant of possessior issued by the Rent
Controller on 6.7.1982 and further proceedings taken in pursuance thereof
on two grouads : {(a) that the initial order dated 10th May, 1979 granting
permission to create the limited tenancy was vitiated by fraud practised by
the appellant in as much as he had suppressed the fact that an earlier
application for such permission bas been declined on the ground that
premises had been let out for commercial-cum-residential purposes and
therefore, there was no cxecutable order pursvant to which any warrant for
possession could be issued under Section 21 of the Act and (b) that the
issgance of 4 warrant for recovery of possession on 6th July 1982 withont
notice to the tenant was erroneous in law and in violation of the principles
of natural justice and such nonissuance of notice on the part of the Rent
Coniroller had deprived the tenant of an opportunity to prove his case of
fraud. By his reply the appellant denied all the allegation made in the Writ
Petition.
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The High Court took the view that no warrant for recovery of
possession under section 21 of the Act would be issued in favour of the
landlord without issuance of a notice to the tenant, and by its judgment and
order dated 18th October, 1982 allowed the writ petition, quashed the
warrant of possession 1ssued by the Rent Controller and sent the matter
back to him for hearing and adjudicating upon the objections of the tenant
to the issuance of such warrant of possession and in the meanwhile it also
directed that possession be restored to the temant, Hence the appeal by
special leave.

Allowing the appeal, the Court,

HELED : 1.1. Neither section 21 and 37 of the Delhi Rent Control
Act 1958 nor the Rules framed under the Act require service of any prior
notice upon the tenaat before he is evicted and in the instant case, the
order directin issuance of warrant of possession under section 21 without
prior notice to the tenant, for the purpose of putting the landlord in
possession of the leased premises at the expiry of the limited tenancy
cannot be regarded as illegal, invalid or unwarranted. [908 E-F]

1.2, An analysis of section 21 of the Delhi Reat Control Act will
show that in regard to tenancies fer limited periecd mentioned therein only
two orders are contemplated; (i) an order by the Rent Controller sanctioning
or permitting the creation of a tenancy for a particular fixed period only, and
(i) an order by the Rent Controller putting the landlord in vacant possession
of the leased premises by evicting the tenant and every other occupier
thercof at the expiry of that period. Before passing the first order the Rent

Controller is required to satisfy himself that the two conditions mentioned
in the section are gepuinely satisfied in every case, namely, (a) that the
landlord does not require the premises “for a particular period”’ only and
(b} that the letting itself is for residential purposes and no other. The
landiord’s not-requirement of the premises for a particular perizd may
arise out of various circumstances for instance, being an officer he may be
going on some other assignment for a particular period or being in occupa-
tion of official quarters he may have to vacate the same oa his retirement
or having borrowed a loan for the same on his retirement or having borrow-
ed a loan for the construction he may desire to clear it of before occupying
the premises for his own use, etc. Both the conditions must be truly fulfilied
and not by way of any make belief before the Rent Controller grants his
permission for the creation of such limited tenancy but once such limited
tepnancy is properly created the second order of putting the landlord in
vacant possession of the leased premises by evicting the tepant at the expiry
of the fixed peried has to be passed as a matter of course because the
tenant, in view of the non-obstante ¢layse contained ia section 21, has no
right or protection whatsoever under law (o continue in possession nor has
he aoy defence to eviction, The second order contemplated by section 21 is
in the nature of a process inexecution whereunder landlord has to be put in
possession of the leased premises by evicting the tepant and and every other
occupant thereof, and no notice to the tenant is contemplated beforc issuing
the warraat of possession for putting the landlord in possession.
‘ [906 G-H; 907 A-E]
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1.3. Section 210 carves out tfenancies of particular category for
special treatment and provides a special procedure that will ensure to the
landlord vacant possession of the leased premises forth-with at the expiry of
the fixed pariod of tenancy, avicting whoever be in actual possession. Such
being the avowsd object of prescribing the special procedure, service of a
orior notice on the tenant upon receipt of the landlord’s application for
recovery of possession and invitiog his objections followed by an elaborate

inquiry in which evidence may have to be recorded will really frustrate that
object. [909F-G]

S. B. Noronak v. Prem Kumari Kharna, [1980] 1 SCR 201, followed.

1.4 In case there was in fact a mere ritualistic observance of the
procedure while granting permission for the creation of a limited tenancy or
where such permission was procured by fraud practised by the landlord or
as a result of collusion between the strong and the weak, the solution lies not
in insisting upon service of a prior notice oa the tenant before the issuance of
the warrant of possession tv evict him but by insisting upon his approaching
the Reat Controlier duricg the currency of ‘the limited tenancy for adjudica-
tion of his pleas no sooner he discovets facts and circumstances that tend (o
vitiate ab-initio the initial grant of permission, and certzinly not to wait till
the laadlord makes his application for recovery of possession after the
expiry of the fixed period uader section 21. The special procedure provided
for thes benefit of the landlord in section 21 warrants such immediate
approach on the pirt of the tenant. Of course, if the tenant aliunde comes
to know about landlord’s application for recovery of possession and puts
forth his plea of fraud or collussion etc. at that stage the Rent Controller
would inquire into such plea but he may run the risk of getting it rejected
as an after-thought. 1912A-D]

1.5. Except Rule § which deals with applications made under s, 21
and which merely provides for period of limitation by saying that every
application under section 21 shall be made by the landlord within six
months from the date of the expiry of the period of tenancy, there is no
other rule in Dethi Rent Control Rules 1959 framed by the Central Govern-
ment under section 56 of the Dethi Rent Control Act, requiring a notice
bsing served upon the tenant before the issuance of warrant of possession to
evict him. [907E-G]

1.6. Section 37 (1} of the Act also, cannot be consirued as requiring
service of a prior notice upon the tenant before issuance of a warrant of
possession against him, All that sub-section (1) of section 37 of Delhi Rent
Control Act does is to incorporate a rule of natural justice, namely, that an
order prejudicially affecting a person shall not be made without hearing him
ard consideriag his objections if any to the proposed order. But an order
can be said 1o affect a person prejudicially only if any right of his would be
affected adversely and in view of the non-obstante clause contained in section
21 the tenant on the expiry of the fimited period has no right or protection
whatsoever under any law to continue in possession and as such the issuapces
of a warrant of possession directing bim to vacate the premises in his
pccupating cannot be regarded as one which prejudicially affect him.

) [207H; 908C-D}

H
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Crvir APPELLATE JURISDICTION : Civil Appeal No. 3381 of 1982.
From the judgment and order dated 18.10.82 of the High
Court of D:lhi in CM. (M) No. 174/82,

V.M. Tarkunde, B. Datta and Mrs. & Mr. A, Minocha for the
Appellant,

L N. Sinha and Mr. Parmod Dayal, for the Respondent.
The Judgment of the Court was delivered by

TurzaPurRkAR. J. The oaly question raised in this appeal is
whether a warrant for recovary of possession can ba issued in favour
of a landlord without notice to the tenant uader s. 21 of the Dethi
Rent Control Act, 1958 (hercinafter referred to as the Act) ?

A tenancy for a limited period of three years commencing
from 1.6.1979 in respect of a house at 34, Paschimi Marg, Vasant
Vihar, New Delhi at a monthly 1ental of Rs. 5003/- was created by
the appellant in favour of the first respoandent-company for ths
residence of its Chairman, Shri C.L. Sachdev after obtaining the
requisite permission under .21 of the Act.

Tt appears that the said house was constructed by the appellant
for his own use and occupation but having taken a loan for its con-
struction ha was desirous of clearing the said loan before occupying
the same and he, therefore, offered in writing the tenancy for a
limited period of three years to the first respondent-company, and
since the offer was accepted a joint application seeking permission
of the Rent Controller under 5.21 for creating such limited tenancy
was made by the parties on 9th May, 1979 in which it was expressly
stated that three years tenancy was being created as the appellant
had to clear the construction loan ; the proposed lease-deed contain-
ing the terms and conditions of letting was annexed thereto, clause 2
whercof expressly recited that the premisesshall be used by the
respondent Company only for the residential purposes of its Chai-
man, Shri C.L. Sachdev (second respondent). On 10th May 1979
the pariics appearcd before the Rent Controller and their statements
were recorded ; the second respondent stated on oath that the pre-
mises were being taken by the respondent company for the residence

of its Chairman (i.e. himself) on a monthly rental of Rs. 5000/- for
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three years with effect from 1.6.1979 and the lessee shall vacate the
prem ses on the expiry of that period. By his order passed on that
very day the Rent Confroller, on being satisfisd that the requirements
of .21 had bzen fulfillsd, granted psrmission for the creation of the
tenancy for the said period which was to expirs oa 31st May 1982,
The appeliant was desirous of gstting possession of the house at the
expiry of the psriod but before applying for possession under s.21
of the Act, by two registered latters one dated Ist March (982 and
the other datzd 5th May 1982 he called upon ths respondents to
hand over vacant possession of the Jeased premises on the due date
as the period permitted by the Rent Controlier was coming to an
end and also because hs required (hs premises for himself. There
was 1o reply to any of thess letters nor was possession handed over
and, therefore, the appetlant filed application unders.2! for reco-
very of possession before the Rent Controller on Ist July-1982 ; the
application was directed to be registered on that day and the appel-
lant was directed to file a cectified copy of the plan on 16.7.1982;
the app:llant, howsver, filed the certified copy of the plan on the
oth July 1982 ; ths Rsat Coatroller, thirefors canzziled ths date
16th July 1982 fixed for filing the plan, took on record certified copy
of the plan and issuzd warrant of posssssioa in favour of the appel-
lant. On 9.7.1982 ths appzllant took possession of the house through
the bailiff and started residing therein with his family msmbers.

On 14th July 1982 the respondants filed a writ petition (C.M.
No. (Main) 174 of 1982) in th2 D:lhi High Court under Art. 227 of
the Constitution s2eking to quash the warrant of possession issued

- by the Rent Coatroller on 6.7.1982 and the further proceedings

taken in pursuance thereof on twoe grounds: (a) that the initial
order dated 10th May 1979 granting permission to create the
limited tenancy was vitiated by fraud practised by the
appzllant inasmuch as he had suppressed ths fact that an earlicr
application for such pzrmission has been dzclined on the ground
that permises had been let out for commercial-cum-residential pur-
poses and therefore, thare was no executable order pursuant to
which any warrant for possession could be issued under s.21 of the
Act and (b) that the issuance of a warrant for recovery of possession
on 6th July 1982 without notice to the tenant was erroncous in law
and in violation of principles of natural justice and such non is-
suance of notice on the part of the Rent Controller had deprived
the tenant of an opportunity to prove his case of fraud. By this
reply the appellant. denied all the allegations madg in the Writ Peti-
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tion and particularly denied that the premises were let out for com-
mercial-cum-residential purposes or that permission on the earlier
occasion had been declined on thet ground or that any fraud was
practised by him as alleged atthe time when the order granting
permission was pagsed on 10th May 1979 ; it was asserted that the
earlier application for permission was not refused but was got with-
drawn for technical defect. The appstlant also disputed that any
notice to the tenant was contemplated by s.21 of the Act before
issuing the warrant for recovery of possession thereunder ; he also
pleaded that on the facts of the cass ths respondents had ample
opportunity to approach the Rent Controller to prove their case of
alleged fraud inasmuch as the appsllant had issued two registered
notices t0 the respondents jnforming them that he was desirous of
recovering possession at the expiry of the leass period and as such
though there was no requirement of a notice in law, the principles of
natural justice could be said to have bzen substantially observed.
By its judgmant and ordsr dated 18th Octobzr 1982 the High Court
allowed the writ petition, quashed the warrant of possession issued
by the Rent Controller and sent the matter back to him for hearing
and adjudicating upon the objections of the tenant to the issuance
of such warrant of possession and in the meanwhile it also directed
that possession be restored to the tenant. In doing so the High
Court took the view that no warrant for recovery of possession
under s.21 of the Act could be issued in favour of the landlord with-
out issuance of a notice to the tenant. It is this view of the High
Court that is being challenged before us by the appellant in this

appeal.

"In support of the appeal the principal contention of the coun-
sel for the appellant has been that neither s.21 of the Act nor any
Rules framed thereunder require or contemplate the service of a
notice on the tenant before issuing the warrant of possession for the
purpose of putting the landlord in vacant possession of the leased
‘premises at the expiry of the limited period for which the tenancy
has been permitted to be created under the Rent Controller’s order.
Counsel submitted that s.2] postulates summary eviction of the
tenant by a process which is really in the nature of executing the
earlier order creating a tenancy for a limited period as no fresh
eviction order is contemplated and that insistence upon a prior
notice to the tenant before issuing the warrant of possession followed
by an elaborate inquiry would defeat the very object 7r purposes
for which s.21 has been enacted and incorporated in the Act which,

~4
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as explained by this Court in S.B. Noronah v. Prem Kumarl Khanna (1)
is to afford an assurance to the landlord that he will get back pos- -
session forthwith at the expiry of the fixed period of tenancy but
for which a landlord would never et out his premises and would
continue to keep them vacant even though he may not require the
premises for a fixed period. Counsel for the appellant pointed out
that even under the Civil Procedure Code no prior notice is required
to be served on a judgment-debtor when execution processes say for
attachment and sale of his properties or even for dispossessing him
are taken within two years of the decree. Counsel for the appellant,
therefore, urged that the High Court was in error in taking the view
that a warrant of possession could not b: issued 1a favour  ofthe
landlord without service of a prior notice upon the tenant under
8.21, and according to him the decision in Noronah's case (supra)
on which High Court has relied in this behalf is not on this poin.
Counsel for the appeilant further urged that even in a case where
fraud is alleged to have been practised by the landlord in obtaining
the Rent Controller’s sanction for creating the limited tenancy the
section does not cast any duty or obligation upon the Rent Controller
to invite a plea of fraud from the tenant by issning notice to him after
the landlord has applied for recovery of possession under that sec-
tion. Further the counsel pointed out that in the facts of the instant
case the fraud, if at all there was any, was known to the tenant right
from the. time the limited tenancy was created uander the Rent Con-
troller’s order and ths respondents could have approach the Rent
Controller to have the issue decided at any time during the three
years period and in any case at least imm :diately after ths receipd
of two registared letiers from th: app:ilant which were issue-
months ahead of the appellant’s application for recovery of posses
sion under s.21. Counsel, therefore, urgad both in law as well as
on the facts of the present case the service of a notice by the Rent
Controller upon the tenant before issuing warrant of ‘possession was
uncalled for and not required and the High Courl was in error in
taking the view it did; in any case the High Court was wrong in
directing the restoration of possession back to the respondents when
the matter was remanded by it to the Rent Controller for hearing
and adjudicating upon the tenant’s objection and the appellant’s

possession need not have been disturbed pending such adjudica-
tion. :

(1y [1%¢0] 1 5.C.R. 281
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On th. “other hand couasel for the-respondents strbn_gl_-j sup-'

ported the view taken by the High Court and in that behalf 1elizd

upon this Court's decision in the Noronal's case (supra) which has -

ths visw that even at th: exgcution stage it is open to the _temant to

pat forward a case of fraud in the matter of obtaining Rent Con-
troller s permission at the initial stage for creating a limited tenancy
and th: Rent Contyeller is bound to hold an inquiry whea such a

plea of fraud is put forward by the tenant and aceording to "counsel .

such mqmry ivto the plea of ﬁdud would not be possible ualess

notlcc is served upoa the tenarrt before issuing the wgrrant ofv

possession. .

" Inorder to dcc:dc the quest:on r:used in the appeal it w:!l bc
neCessary to set out s. 21 of thz Act. The section runs thus: -

S “21..- Recovery of possession in case of tenancies for -
- dimited period—Whegre a Iindlord dops not reguire the
whole * or apy part of any promises for a -particular
period, aad the landlovd, after obtaining the permis-
~ sion of th: Coatrollce i1 the p¥scribed mapner, l=ts. the
- wholz of th: premises oc part thireofas a residence for
such period as may bz agreed to in writing batween the land- -
lord and the tenant and the temnt dozs not, on ths expiry .
of tha said penod, vacite such premisss th an, notwithstand-
inganything centainzd in section 14 or in any othee Jaw, the .
Controllzr may, oa an application mad: to him in this be-
. half by the lapdlord within su¢h time as may bz prescribed,
. place thz landlerd in vacant possession of the premises or
part thereof by evicting the tenant and every ~other person
who m’ty be in occupa.tion of such premiszs.” S

Ar analysis of ths provisio1 will show that i inrzgard to t.':zm-
cies for limited period mention=d therein only two orders are con-

‘otzmplated by the section: (i) an order by the Rent Controller

sanctioning or parmittiag the creation of a tenapcy for a particular
fixed period only, and (ii) an order by th: Rent "Coatroller putting

the landlord in .vacant possession. of the leased premises by evict-

ing the tenant and every other occupisr thereof at thz expiry of
‘that period. It is also clzar that before passing the first order
the Rent Controller is required to satisfy himseif that the two con-
ditions mentioned in the section are genuinely satisfied in cvery

Y

i
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case, namely, (a) that th: landlord does not require the premises
‘for a particular period® only and (b) that the letting itsell is for
residential purposes and no othsr. The landlord’s noa-requirement
of the premises for a particular period may arise out of various cir-
cumstances; for instance, bzing an officer he may be going on some
other assignment for a particular period or being in occupation of
official quarters hs may have to vacut the same on his retirement
or having borrowed aloan for the constiuction he may desire to
clear it of before occupying the premisss for his own use, ete. 1t
cannot be disputed that both the conditions must be truely fulfilled
and not by way of any make-bzlizf bzfore ths Rent Controller grants
his permission for ths creation of such limited tenancy but once
such limited tenancy is properly created the second order of putting
the landlord in vacant possession of the leased premises by evicting
the tenant at the expiry of the fixed p:riod has to be passed as a matter
of course because the tenant, in vicw of the non-obstante clause
contained in the section, has no right or protection whatsoever un-
der law to continue in puossession nor has he any defence to eviction
and the scction does not coatemplate th: passing of any order of
gviction against the tenant before issuing the warrant of possession
in favour of the landlord. Tt is thus clzar that th: second order
contemplated by the seciion is in the naturs of a prozess in execu-
tion whereunder the landlord has to put in possession of the leased
premises by evicting the tenant and every occupant thereof, and no
notice to the tenant is contemplated before issuing the warrant of
possession for putting the landlord in possession,

As far as the Delhi Rent Control Rules 1955 framed by the
Central Goveram:nt under section 56 of the Actare concerned
there is only ona rule being Rule § which merely provides for period
of limitation by saying that every application for recovery of posses-
sion under sec. 21 shall bz made by the landlord within six months
from the date of the expiry of the period of tenancy and there is no

rule requiring a notice being served upon the tenant before the
issuance of warrant of possession to evict him,

Counsel for the respondents relied upon sec. 37 of the Act to
canvas the contention that service of a prior notice upon the tenant
befere he is evicted would be necessary but that deals with the practice
and procedure required to be followed by the Rent Controller in pro-
ceedings before him and it mainly provides that subject to any rules
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that may be made under the Act the Controller shall, while holding an
inquiry in any proceeding before him, follow as may be the practice
and procedure of a court of small causes, including the recording of
evidence. In particular counsel relisd upon sub-sec. (i) of sec.
37 which provides that “no order which prejudicially affects any
person shall be made by the Controller under this Act without giv-
ing him a reasonable opportunity of showing causs agaiast ths order
~ proposed to bs made and until his objections, if any, and any evi-
dence he may produce in support of the same have been considered
by the Controller.”® In our view all thatsub szc. (1) does1s to
incorporate a rule of nitural justicz, namely, that an order preju-
dicially affecting a person shall not bs made without hearing him and
considering his objections if any to the proposed order. But an
order can be said to affect a person prejudicially oniy if any right
of his would be affected adversly and as stated earlier in view
of th: non-obstante clause contained in sec. 21 the tenant on the
expiry of the limited pzriod has no right or protection whatsozver
under any law to continue in possession and as such the issuance of a
warrant of possession directing him to vacate the premises in his
occupation cannot be regarded as one which prejudicially affects him,
Section 37 {1) therefors, cannot be construed as requiring service of
a prior notice upon the tenant before issuance of a warrant of
possession against him. In other words neither sec. 2{ nor sec. 37
nor the Rules framed under the Act require service of any prior
notice upon the tenant before he is evicted and the order directing
issuance of warrant of possession under sec. 21, without prior notice
to the tenant, for the purpose of putting the landlord in possession
of the leased premises atthe expiry of the limited tenancy cannot
be regarded as illegal, invalid or unwarranted,

The question at issue could also be considered by having
regard to the object or purpose with which section 21 has been
enacted and incorporated in the Act. It cannot be disputed that
sec. 21 carves out tenancies of particular category for spscial treat-
ment and the raison d’etre of the provision has been cxplained by
this Court in Noronak's case (supra) in these words :

*‘Parliament was presumably keen on maximising
accommodation available for letting, realising the scarcity
crises. One source of such spare accommodation which
is usually shy is potentially vacant building or a part

-—
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thereof which the landlord is able to let out for a strictly
limited period provided he has some credible assurance
that when he needs he will get it back. Ifan officer
is going on other assignment for a particular period, or the
owner has official quarters so that he can let out if he is
confident that on his retirement he will be able to re-occu-
py, such accomodation may add to the total Jease-worthy
housss. The problem is felt most for residential uses. But
no one will part with possession bzcauss the lessee will be-
come a statutory tenant and, even if bonafide requirement
is made out the litigative tiers are so many and the law’s
delays so lantalising that no realist in his. sense will trust
the sweet promises of a tenant that he will return the buil-
ding after the stipulated period. So the law has to make
itself credit-worthy. The long distance between institution
of recovery proceedings and actual dispossession runs often °
into a decade or more—a factor of despair which can be
obviated only by a special procedure.

Section 21 is the answer. “The law seeks to persuade
the ewner of a premise available for letting for a particular or
limited period by giving him the special assurance that at the
expiry of that period the appointed agency will place the
landlord in vacant possession.”” (Emphasis supplied).

It is thus clear that the object of incorporated s. 21 in the Act
is to provide a special procadur: that will ensuce to the landlord
vacant possession of the leased premises forthwith at the expiry of
the fixed period of tenancy but for which h2 would be shy to et
out his premises and wonld continue to keep them vacant even
though he may not require the premises for a fixed period. More-
over the assurance of getting vacant possession forthwith is further
strengthened by the provision that under the warrant of possession
not merely the tenant but every person who may be in occupation
is also to be evicted. If such is the avowed object of prescribing
the special procedure then service of a prior notice on the tenant
upon receipt of the lanlord’s application for recovery of possession
and inviting his objections (oliowed by an elaborate mnquiry in which
evidence may have to be recorded will really frustrate that object.
In our view precisely for this reason the scheme of sec. 21 and the
connected relevant provisions do not require service of a prior no-
tice on the tenant before issuing the warrant of possession against
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him for puttiag the landlord in possession of the leased prem:scs,
- for, the law has to make itself credit worthy.

‘Strong reliance was placed by counsel for the respondents on

“the decision of this Court in Noronali’s case (supra) whers according

to counse} a view has been taken that even at the secoad stags when
the landlord applies for recovery of possassina und:r sec. 21, ths
Rent Controller must satisfy himsell by such inquiry he miy make
about the compuluvc rcqulrcmcnts of that provision that-is to say,

" whether the twin conditions requisite for granting ths  permission

for the creation of limited tenancy had bzsa really [uliilled or not

- and counsel argued that no such inquiry would Le possible unless
on receipt of Lindlord’s applications for recovery of possession .
a notice served is upoa the tenant which would enablz the tenant to

“put forih a plea that atthe infiial stage a mindless order granting

pormission for the creation of limited teaancy had bzen midz with-
out the twin coaditions bzing really satisfied or that the said initial

.order granting permission was the' result of either fraud on the part
of the landlord or collusion bztwzen ths partics. Counsel urged that -

a mere ritualistic enforcem:nt of the conditions of the permission
under sz 21 o7 a “mzsaaaical graat of permission thereunder

© would amoant to subverting th;-wholz elfeet of sec. 21 and it is

well sattled that fraud and collusion (eapecmlly collusion betwezn

two unequals—the strong and ths weak) will vitiate completely -
the permission so geanted and render it noa- est. Thearefore, it -

would be th: dity of th: Rent Controller to hear and adjudicate

- upon such pleas of thz tenant b:focs issting' warcant of possession
“in favour of the landlord. At th2 outset we would like to observe
“ that in Noronah's cas: ths qu‘suo“: whether a-prior notice is re-
- quired to ‘be served upon the tenant before issuance of warrant of
- possession in favour of ths landlord under szc. 21, did not ariss for
* consideration. ~ It wasa cass whare upoa recsipt of landlord’s appli-

catioa for recovery of possession under ths section ths tenant raised
plcas that ths pcrmxs\,s had besn let out for non-residential pur-
poses and that ths sanction or psrmission granted for the creation of
the limited tcnancy was vitiated by - fraud. and collusion and the
question that arosc for considaration was whather at that stage the
Rent Controller could go iito and considsr such pleas and this court

“has ruled that the Controlizr should consider thoss pleas. even when

raised at that stage. - In other words all that the said case decides is

* ihat if such pleas are rais2d by the tznant even at thz execution
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stage (i.¢. at the stage of passing the second order) the Rent Con-
troller should consider and adjudicate upon such pleas but the deci-
sion is no authority for the proposition that upon receipt of land-
lord’s application for r.covery of possession the Rent Controller
must issuz a notice to the tenant inviting from him the pleas of
fraud, collusion etc. and hold an inquiry into such pleas before
issuing the warrant of possession in favour of the landlord; for
there cannot be a presumption that in every case there was a mere
ritualistic observance of the procedure contemplated while passing
the initial order granting permission or that the Controler had
passed a mindless order or that the order granting permission was
the result of either fraud on the part of the landlord or collusion
between the strong and the weak., In fact even in Noronali’s case
this Court has observed that there will be a presumption in favour
of the sanction or permission being regular and if that be so, we
fail to appreciate as to why the Rent Controller should invite such
pleas of fraud, collusion etc. at the instance of the tenant by being
required to serve a notice upen him before issuing the warrant of
possession in favour of the landlord especiaily when the scheme of
scc. 21 and the connected relevaat provisioas do not require it.

What then is the remedy available to the tenantin a case
where there was in fact a mere ritualistic observance of the proce-
dure while granting permission for th: crea ion of a limited tenancy
or where such permission was procured by fraud practised by the
landlord or wasa result of collusion between the strong and the
weak 7 Must the tenant in such cases be unceremonjously evicted
without his plea being inquired into ? The answer is obviously in
the negative. At the same time must he be permitted to protract
the delivery of possession of the lcased premises to the landlord on
a false plea of frand or coliusion or that there was a mechanical
grant of permission and thus defeat the very subject of the special
procedure provided for the benefit of the landlord in sec. 21 ? The
answer must again be in the negative. In our view these two com-
peting claims must b: harmonised and the solution lies not in in-
sisting upon service of a prior noticeé on th: tenant bafore the
issuance of the warrant of possession to evict him but by insisting
upon his approach the Rent Controller during the currency of the
limited tenancy for adjudication of his pleas no sooner he dis-
covers facts and circumstances that tend to vitiate ab inifio the
initial grant of permission. Either it is a mechanical grantof permission
or it 1s procured by fraud practised by the landlord or it is the result
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of collusion between two unequals but in each case there isno
reason for the tenant to wait till the Iandlord makes his application
for recovary of possession after the expiry of the fixed period under
sec. 21 but thsre is every reason why the tenant should make an
immediate approach to the Rent Controller to have his pleas adjudi-
cated by him as soon as facts and circumstances giving rise to such
pleas come to his knowledge or are discovered by him with due
diligence. The special procedure provided for the bencfit of the
landlord in sec. 21 warrants such immeadiate appioach on the part
of the tenant. Of courss if the tenant aliunde comes to know about
lanclord’s application for recovery of possession and puts forth his
plea of fraud or collusion etc. at that stage the Rent Controller
would inquire into such plea but hs may run the risk of getting it
rejected as an afterthought. There is however no need to imply any
obligation on the pirt of the Reat Controllzr to serve a notice on
the tenant inviting him to file his objections before issuing the
warrant of possession in favour of the landlord,

Having regard to the above discussion wz are clearly of the
view that the High Court was in error in taking the view that
no warrant for recovery of possession under sec. 21 could bs issued
without serving a notice on the temant, We hold that the
Rent Controller’s ordsr directing the issuance of warrant of posses-
sion in favour of the app.llant-landlord herein and the further pro-

cedings of putting him in posssssion of the suit premises in pur-
suance theieof were valid and proper and ougat not to have been
quashed by the High Court. However, siace the High Court has
remanded the matter back tu the Rent Coatroller for adjudication
upon pleas of the respond :nt tenant we ic not propose to interfere
with that part of the order and the adjudication of the objections
raised by ihe respondent-tenant may be proceeded with and decided
in aceardance with the law but on the facts of. the instant case
there was no justification for the direction issued by the High Court

that pending such adjudication possession of the premises bs resto--

red to the respondent-tenant. Admittedly in the instant case long
before he applisd for recovery of possession under sec. 21 of the
Act the appeliant had ssnt two registered notices to the respondent-
company calling upon it to vacate ths premisss as the period of the
limited tenancy was about to expire and alse because he wanted
the premises for his own us¢ and occupation and nothing was done
by the respondents and it was only after the warrant of possession
had been exccuted and the landlord got possession of the premises
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in question thit the respondent-company approached the High
Court by means of a Writ Petition challenging the issuance of
warrant of possession on the ground that no prior notics had been
served upon him and that the first order granting permission for
limited tenancy was ths rssult of fraud practised by the landlord.
Qbviously the respondent-conpany has thought fit to raise the plea
of fraud belatsdly. Ws would therefore, quash that part of the
High Court’s order which dirscts rastoration of possassion of the
suit premises to the respondsnt-company during the pendency of
the proceedings before th: Rent Controller and direct that the
appellant’s possession of the suit premises which he has sscured in
pursuanc: of ths wirrant of possession shall not be disturbed till the
respoadent-conpiny’s objections and/or pleas are finally decided.
Since th2 appzal substantially suzceeds the respondents are directed
to p1y ths cost of thz appsal to appellants.

S.R. Appeal allowed.



