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by High Court whether valid and legal.

223
JITENDRA SINIGH RATﬁOR
- : v,
SHRIBAIDYANATH AYURVED BﬂAWANlLTD. & ANR.
March 15, 1984

[D.A. Desal AND RANGANATH MISRa, J1.]

Labour Law Services of Employee-—Termination on charge of misconduct—
Industrial Tribunal finding charge of misconduct proved—Reinstatement with half
of back wages ordered-—Employer approaching High Court—High Court vacating
order of reinstatement and guantifying compensation af Rs.’ IS000—Interference

L4

Constitution of India 1950, Art 227

Jurisdiction of High Court to interfere wz'thl the award of an Indistrial Tribunal

~When arises. .

Industrial Disputes Act 1947, Section 114.

-

Employee's services terminated on account of misconduct—Jurisdiction of
Indu.rtﬁial Tribunal to grant relief—Explained.

The appellant was employed as a lerarlan under the 1st respondent. His
services were terminated for misconduct, He laid a comp]amt before the Indus-
trlal Tribunal under section 33A of the Industrial Disputes Act, 1947. The
Tribunal came to the conclusion that though the charge of misconductagainst

_ the appellant was establishéd, the punishment of termination of service was not

warranted, ordered reiistatement with half of his back wages and other benefits
from the date of termination.

The respondent-employer applied to the High Court- under Article 227 to
quash the direction of reinstatement contending that as the Tribupal had found
misconduct on the part of the workman, it was obligatory for the Tribunal to
impose some punishment which it had failed to do. It was further contended
that as there was loss of confidence, reinstaiement was not appropriate. The
High Court held that with-holding of 50 per cent of the back wages wasa con-
dition of reinstatement and was not by way of punishment, held that rcinstate-

* ment was not called for, vacated the order of reinstatement, directed payment

of compensation to the respondent workman in lieu of reinstatement and quanti-
fied the compensation at Rs. 15,000,

Allowing the appeal.
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_HELD . 't. The order of the High Court is set aside and'the award of the
Indusirial Tribunal is restored. The High Court had no justification to interfere
~ with the direction regarding reinstatement to servics and in proceeding to'substi- -,
~ tute the direction by quantifying compensation at Rs. 15000 it acted without
- any legitimate basis. [228D, 227H, 228A]

2. Section 11A of the Tndustrial Disputes-Act, 1947 vests wide discretion in
-the Tribunal, and in a given case on, the facts established the Tribunal can ‘
vacate the order of dismissal or discharge and . give suitable directions. Itisa
‘well-settled " principle of law -that when an order of tetmination of service is L
found to be bad and reinstatement is directed, the wronged workman is ordi-
rarily entitled to full back wages tinless for any particular reason the whole ora
part.of it is asked to be withheld. The Tribunal while directing réinstatement
and keeping the delinquency in view could wrthhold paymcnt of a part or the
whole of the back wagas.' [226G, ZTA] .

"3, The High Court under Article 227 of the Constitution does not enjoy :
the wide discretion vested in the Tribunal under section’ 11A, though as a su- "L
periot court, it'is vested with the right of superintendence, The High Court i ls in-
_disputably entitled to scrutinize the orders of the subordinate tribunals within the
well gecepted limitations and it could in an appropnate case quash the award
~of the Tribunal and thereupon remit the matter tq it for fresh disposal in accor-
dance with law and dlrect;ons if ahy, ‘The High Court is not eatitled to exercise
the powers of the Tribunal and substitute an award in. place of the one made by |
the Tribunal as m the case of an appeal where it Hes to it. [227D]

"CLVIL APPELLATE JURISPICTION Civil” Appeal No. 108
of 1984, 4‘

From the Judgnient and Order dated 4.3.83 of the Patna ngh
" Court in €.W.J.C. No. 3490 of 1979.

M .K. Ramamurthi and A.Sharan for the Appellant,
, s N.'sfngh for the Respopdenfs. o 7 : | e

The Judgmenf of the Court was delivered by
. ) Y
.RANGANATH MISRA, J. The workman is in appeal after
obtaining leave under Article' 136 of the Constitution from this
Court. The appellant was working as librarian under the respondent-
employer His services were terminated on May 24, 1977, on -pay--
Tent of a month’s salary. The appellant laid a complaint before -
the-Industrial Tribunal uader section 33A of the Industrial Disputes «
Act, 1947 (hercinaftur referred to as ‘the Act’) and the Tribunal
game to find on hearmg parties’ that though the charge of misconduc

s
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within the meaning of clause 16(iii) (a) of the Standing Orders had
been established, pupishment of termination of service was not
warranted. Accordingly, reinstatement was ordered.” The direction
of the Tribunal ran thps: '
B .
““Considering the facts and circumstances of the case
and evidence on record I direct the opposite party (employer)
to reinstate the complainant (appellant) with half of his back
wages and other benefits from the date of termination of his
service (24.5.1977) within one fmonth from ‘the date of
pronouncement of this award.”

The employer applied to the High Court under Article 237 of

the Constitution to quash the direction of reinstatement ‘and in

. support of the stand it was contended that as the Tribunal had found

misconduct on the part of the workman, it was obligatory for the
Tribunal to impose some punishment which it had failed to do. The
employer also took the position that there was loss of confidence
and rein_statément was not appropriate. The appellant maintained
that though under the law he was entitled to full Back wages upon
reinstatement, the Tribunal had directed withholding a moiety of it
in view of its finding that misconduct had been established. *The

High Court-came to hold that withholding of 50 per cent of the back -

wages was a condition of reinstatement and was mnot by way of
punishment. The High Court observed:

“The two powers under section 11A are alternative; the
first is to dircct reinstatemegt of the workman on such terms
and conditions as it thinks fit and the second is to give some
other relief to the workman including the award of any lesser
punishment in lieu of reinstatement as the circumstances of
the case may require. Under the second alternative, the

" Tribunal may instead of directing reinstatement give the
relief of compensation to the workman or award a lesser
punishment, ... It was for the Tribunal, therefore, to decide
as to which of the two alternatives it should adopt. But the
Tribunal is always bound to exercise its discretion judicially
and decide to adopt either the first course to direct reinstate-
ment on such terms fand conditions as it thinks fit or the
second course to award a lesser punishment in lieu of
reinstatement as the circgmstances of the case may require.

"~ The order of reinstatemegs with half back wages is an order
of the first category and not of the second category. The

L]
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A_' L ,paynient of only half of the back vages isa co wdmon of the

s remstatemer_lt and not a pumshment for the mlaconduct of thc
workman AR - , : -

The High Court then came to the conclusron that the order of ;

: B f remstatement was not called for and proceeded to mdlcate

e “The questlon now is should the award be set asrde aud Co
- the case be remltted back to the Tribunal for a fresh deter-
‘mination of the matteér in accordance with law or. should .the
. proceeding bé concluded by making areasonable modrﬁcatxon L
c . inthe award of the Tnbuual"” RN S

_ The Hrgh Court thereafter vacated the order of remstatement'
o ho}dmg that ends of justice would be served by drrectrng payment of

. compensation to- the respondent-wo.rkman in-lieu of reinstatement”

. and quantified the compensation at Rs. 15,000.- This modification. =
D " by the High Court is assalled m appeal at 3t41e mstance of the - -

orkman. -

-

P

- : Sectron llA of the Act provrdes :

E o0 “Where an mdustrral drspute relatmg t0 the drscharge
S f or drsr_mssal of 2 workman has been referred to a Labour
- .. Court, Tribunal or National Tribunal for adjudication and, in"~ -

... 7 the course of the adjudication proceedings, the Labour Court,

*+: '+ Tribunal or National Tribunal, as the case may be, is satisfied
~. ... that the order of drscha.rge or dismissal was not justified, it -
F O may, by its award, set aside the order of discharge or dismissal .
' and direct remstatement of the workman on such terms and -
* conditions, if any,-as it thinks fit, or give such other relief fo

" the workman including the award of any lesser punishment in".

“lieu of drseharge or drsmrssal as the cucumstances of the case

R mayrequrre e T SRR

L Wrde drscretron it vested in the Tﬂbunal under thrs provrsron o
Cand i m a given case on the facts estabhshed the Tribunal can vacate - T
'the order of dismissal or drscharge aud give suitable directions. It -
" is a well-settled prmcxple of law that when an” order of termination

'H of ‘service is, found to "be bad and remstatement is directed, th e

' wronged workman is ordmanly entltled to full. back wages: unless |

for any partrcular reason the whoIe or a part of 1t 1s asked to be

N -
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withheld. The Tribunal while directing reinstatement and keeping
the delinquency in view could withhold payment of a part or the

* whole of the back wages. In our opinion, the High Court was right

in taking the view that when payment of back wages cither in full or
part is withheld it amounts to a penalty. Withholding of back wages
to the extent of half in the facts of the case was, therefore, by way

of penalty referable to proved misconduct and that situation could -

not have been answered by the High Court by saying that the relief

" of reinstatement was being granted on terms of withholding of half

of the back wages and, therefore, did not constitute penalty.

Under Section 11A of the Act, advisedly wide discretion has
been vested in the Tribunal in the maftes of awarding relief according

o the circumstances of the case. The High Court under Article 227

of the Constitution does not enjoy such power though as a superior
court, itis vested with the right of supermtendcnce The High
Court is indisputably entitled to scrutinige the orders of the subordi-
nate tribunals within the well accepted limitations and, therefore, it
could in an appropriate case quash the award of the Tribunal and
thereupon remit the matter to it for fresh disposa! in accordance
with law and directions, if any. The High C uit is not entitled to
exercise the powers of the Tribunal and substitute za award in place

‘of the one made by the Tribunal as in the case of an appeal where it
~lies to it. In this case, the Tribunal had directed reinstatement, the

High Court. vacated the direction of reinstatement and computed
compensation of Rs. 15,000 in lieu - of restoration of ser. ce. We

are not impressed by the reasoning of the High Court that reinstate-"
‘ment was not justified when the tribunal in exercise of its wide

discretion given under the law found that such relief would meet the
ends of justice. The Tribunal had not fecorded a finding that there
was loss of confidence of the employer. The job of a libraian does
not involve the necessity. of enjoyment of any special confidence of
the employer. At any rate, the High Court too did nof record a
finding to that effect. Again, there is yo indication in the judgment
of the High Court as to how many years of service the appellant had

put in and how many years of service were still left under the Stan-

ding Orders. The salary and other service benefits which the

. appellant was receiving also did not enter into the consideration of h
the High Court while computing the compensation. We are, there- '

fore, of the view that the High Court had no justification to interfere
with the direction regarding reinstatement to service and in proces-

0
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ding to substi’mte the direction by quantifying compensation of
Rs. 15,000 it acted without any legitimate basis.

: Mr Prasad for the respondent no. 1 invited our attention to the
N fact that the High Court was cognizant of the necessity of a remand
. but taking into consideration the delay involved and the fact that a re-

mand was-unnecessary in view of the nature of the’order it was goin
. gong

‘to make took upon itself to give a final decision. We reiterate that

ordinarily it is not for the High Court in exercise of the jurisdi-
ction of superintendence to substitute one finding for another and
similarly one punishment for another. We may not be understood to
have denied that power to the High Court jn every type of cases.
1t is sufficient for our present purpose to hold that on the'facts made

Lout, the approach of the High Court was totally uncalled for and
the manner in which the compensation was assessed by vacating

the ordcr of reinstatement is erroncous both on facts and in law

The appeal therefore, is dlowed and the order of the High

" «Court is set aside and the award of the Industrial Tribunal is restored

The appellant became entitled to reinstatement within a month from

. November 24, 1979, when the award was made. He would, there.

fore, be -entitled to full wages and other service. benefits from

December 24, 1979, taking the month’s allowance given in the award

into account. . He would also be entitled to the half of the ‘back
wages in terms of the award from May 24, 1977 till December 23,

1979. We direct the Tribunal to compute the amount so due as

back wages and the appellant is entitled to 12 per cent interest on
the sum from January 1, 1980, till payment. The appeal is allowed
with costs. Hearing fee assessed at Rs. 2000.

NVK. o . Appeal allowed.



