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Constitution of India 1950 Article 14 & 1 9-(1) (2)

-C g Motor Vehicles Act—1939—Section 47  (I-H) Preference to Smxe' -

Transport Corporations for grant of inter-state permit over private operafors—
Whetker denial of equality before law—Denial of ng!:r to carry on trade.

Motor- Vehrcles Act, 1939 Séctions 47 (I-H) & 58 (N—Grant of Inter-state
. wpermit—DPreference to State transpori Corpor at:ons—-— Whether violative of Articles
4 and 19(1}(g) of the Consrimnon

D -

entitled to preference over fresh application of a State Transport Undertaking.

Tamilnade Motor Vehrc.’es Rules 155 A— Assignment of 5 marks to State
Transport Undermkmg— Whetfrer va!:d

E ’ . Words & Plrrases o 7 >

“ay if ”—-Meanmg of-a-Secnon 38 (2) Motor Vehicles Act 1939,
y - )
The petitiotter in the Special Leave Petition was the holder of a Stage
) carriage permit on an inter-State route  He held several permits for- operation
of the said route and as the period prescribed for a few of them had expired, ke

‘F . appliéd for renewal under section 58 of the Motor - Vehicles Act, 1939 to the °

Regional Transport Authority which granted renewal.’ In the meanwhile, the
State Road Transport Corporation the 5th respondent made an, application for
grant of a stage carriage permit for operation on the said route. This application
. was advertised and the matter was taken up for comsideration. During the
pendency of this application the petiiioner was granted temporary pemuts
under section 62 which were renewed from time to time.

G

When the apphcatlon of the petltmncr for renewal of permits 'and-_the_ )

application of the State Road Transport Corporation for .allotment of new
permit were taken up for consideration, an objection was raised on behalf of

. the Corporation that as the route was an inter-State route it was catitled ta the’

. permit in preference 1o the petitioner in view of section-47 (I-H). On behalf

H of the petitioner it was coniended that section 58 entitied the petitioner to
renewal of permit in preference to the Corporation. The Regional Transport
Authority negatived the petitioner’s contention and allotted the permit to the
Road Transport Corporation.

App!rcanonfar renewal of exzsting' permit by' private operator-—Whether

A .

Ty
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The petitioner in his writ petition to the High Court contended that
section 47 (1-H) was constitutionally invalid and no prefernce could be granted A
in favour of the State Road Transport Corporation. The Single Judge dismissed
- the writ petition and the Division Bench upheld the order,

& | -

. ,t *  Inthe Special Leave Petitions to this Court it was contended on behalf
of the petitioners that the State Road Transport Corporation must either take
-~ recourse to the provisions contained in Chapter IV-A of the Act, which makes B

special provisions relating to State Transport Undertaking or otherwise if it
wants to compete without recourse to chapter IV-A it must stand in competition
with other applicants for allotment of stage carriage permits. Any preference .
b that the State Road Transport Corporation may enjoy in respect of an inter-
State routs under sub-section (1-H) is violative of Article 14 and the fundamen-
’ tal freedom to carry on trade under Article 19 (1} (g). Ssction 58 entitled the
petitioners to renewal of permit in preference to the application for grant of a - C
A ° new permit made by the State Transport Undertaking, ‘ :

“In the connected Special Leave Pétitions, it was contended on behalf of
the petitioner that Rule 155-A of the Tamilnadu Motor Vehicles Rules provides _
for a marking system under different heads to objectively assess who is the best’
suited for grant of the permit,-and consequently an ad hec assignment of marks D '
and failure to weed out the application -of the State Transport Corporation on
the ground of disqualification for not providing night-halt cleaners -vitiated the
i S decmlon of the Transport Authority.

Dismissing the Petitions. .
HELD : L. (i) Section 47 (I-H:) would not deny equality before law E
and hence would oot offend Article 4. {474-E] N

- i

" '(ii). The Regional Transporf Authority under section 47 upon a judiclons
consideration of merits and demerits of every applicant must in a fair and
reasonable manner decide who amongst the apphcants wotld perform the duty
} and carry out the obligations under the pc[m]t However, sub-section (1-H) ¥
i carves out an exception, that where an application for stage carriage permit on e

_ an inter-state route is made by a State Transport Undertaking it must be- accor-
'dcd preforence. But while granting preference, the Regional Transport

{ Authority must.satisfy itself that the Corporation would be able to operate on

o the inter-state route without detriment to its responsibility for pmV1dmg efficient
- and adequate road transport servxce (471 C-DJ: G

Dosa Satyarzarayanamurty ete, v. The Andhra Pradesh State Road Trans-

poit Corporarian [1961] 1 5.C.R. 642 referred to.

(iit)- While considering the applicatio'n for stage carriage permit under
- section 47, the private operator has an equal chance to geta permit even on an . H

inter-Btate route if it shows that .the Undertaking is either ynable to provide

" efficient and economical service or that the private operator i3 better equ:pped

o render the'same. Preference in this context would mean that other things
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éenerally appearing to be qualitatively and quantitatively equal though not

with mathematical accuracy, statutory provision will tilt the balance in favour
of the Undertaking. [474 D}

(iv) Section 47 {1-H) provides that in the case of inter-State route, the
Undertaking will have preference in the matter of stage carriage permit. The
expression ‘preference’ amongst others, means prior right, advantage, prece-
‘dence etc.’ It signifies that other thmgs being equal, one will have preference
over the other. [473 B]

(v) When an application for the stage carriage permit is being processed
as required by sec. 47, the application of the Undertaking for an inter-State
rouie shall be examined as an application of any other private operator. Their
merits and demerits must be ascertained keeping'in view the requirements of
clauses {a) to (f) of sec. 47 (1} and after comparing the merits and demerits of
both the application of the Undertaking w1ll have preference over others,

[473 c-Dj

(vi) Qualitative and quantitative comparison on broad features of passefi-

ger transport facility such as fleet, facilities to travelling public and other
relevant consideration may be undertaken and after balancing these factors
other things being equal, the application of the Undertaking shall be given
preference over other applicants. There is o question of eliminating private

operators merely because the Undertaking applies for a stage carriage permit
under- Chapter IV. (473 E]-

(vii) In an application under Chapter IV, the Corporation has to enter

the arena like any other applicant, face the competition and come-up to the

level of other private operators intending to obtain stage é‘arriage permits and
then in regpect of the route in question claim preference. Compet:tlon is the
essence of improved commertial service. [473 F}.

“2, (i) Thereis no substance in the contention of the “petitioner that
sec. 47 (1-H) is violative of Art. 19 (1) (g) in that 1t denies the fundamental
freedom to carry on trade because the petitioner has not been denied his free-
dom to catry on trade, The petitioner is entitled to make an application under
Chapter 1V for a stage carriage perinit and - must compete with other private
operators as also the Undertaking. [474 F]

(u) The Undertaking whose nett proﬁts are required to be spent for the
provision of amenities to the passengers using road transport services, ‘welfare
of labour employed by the Undertaking, for financing the expansion program-
mes of the Undertaking, and the balance to be made over to the State Govern-

ment for the purpose of road development must receive in larger public interest

preference for a permit compared to a private operator whose proﬁts would g0.

to agument his private income. f475 A-B]

Lachhman Das v. State of Punjab & Ors. [1963] 2 S.C.R. 353; Mannalal &.

Anr.'v. Collector of Jhalawar and Ors, [1961] 2 5.C.R. 962 referred to.

-

—
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3. (i) If an application for renewal of a permit was fo be trated differently

than the application for a permit made under section 45 snd perocessed under °

section 47 and other connected provisions, it was absolutely unnecessary for the
legislature to provide that an application for renewal of a permit shall be made
and dicposed of as if it were an appiication for a fresh permit, [476 E}

(ii) The expression “as if* occurring in Section 58 (2) in the phrase “‘as
if it were an application for a permit...” would mean and imply that the appli-
cation for renewal must be made in the same manner and to the same extént as
an application for a fresh permit and must be processed as such. This means
that even where an existing permit holder applies for renewal, it has to be
advertised and fresh applicants can apply for a permit. [476 F]

(i) Section 47 :1-H) would also came into play when an application is
for renewal of a permit on an inter-State route. There is no conflict between
Section 47 (1-H) and Section 58 (2), [476 G]

. :

4. Once the assigoment of 5 marks to the Staté Transport Undertaking,
is held to be valid the Transport Authority was perfectly justified in refusing
ren¢wal of permits to the petitioners. Regarding failure to explaii absence of
nighthalt cleaners, in the absence of concrete evidence, no inference can be
drawn. [478 G-H]

D.R. Venkatachalam & Ors. v. Dy Transport Commissioner & Ors. [1977]
2 5.C.R. 392 referred 10, -

Civi. APPELLATE JURISDICTION : Special Teave Petmon (le)
No. 6605 of 1983

From the Judgment and Order dated the 6.4.1983 of the
Rajasthan High Court in D.B. Special Appeal No. 74 of 1983,

WITH

" Special Leave Petition Nos. 9678-9680 of 1982,

From the Judgment and Order datéd the 4th October, 1982 of

-the Madras High Court in C.R,P. No. 2880-82/1978,,

AND

Write Petition Nos. 9600-9601 & 9759-9760 of 1983.

-

Under Article 32 of the Constitution of India.
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KK Venugopal and Mukul Mudgal for the Petitioner in SLP,
6605/83.

Shann Bhushan, S.K. Jain andBM Mathur for the Respon-
‘ dents in SLP. 6605[83 :

cs. Vaidyanathan for the Petitioner in SLP (Civil) Nos. 9678«
9680 of 1982. ) .
. D Y. S Ck:rale and 4. V Rangam for the RGSpondents m
SLP (Civil) Nos. 9678-9680 of 1982,

S.N. Kacker and -4 K Parzda for the Petmoners in. Wnt
Petitions. .

' Shamz Bhushan and B.N. Mathur, S.X. Jam & S.D. Sharma for N
the Respondents in Writ Petmonq

The Judgment of the Court was delivered by
14

Desal, J. In this group of special leave petitions and writ
_petitions, constitutional validity of Sec. 47 (1-H) of the Motor Vehi-
cles Act, 1939 (‘Act’ for short) directly or mdlrectly figures. With
a view to focussing attentlon on the context in which the question is
raised, it may be advantageous to refer to the factval matrix in
S.L.P, 6605/83, in which the learned Siugle Judge and the Division
Bench of 'the High Court repelled the challenge. We would first
deal with the principal challenge.common to all petitions and then -
dispose of spécific contention raised in other petitions clubbed
together here. ~ For representative facts we would refer to S.L.P.
6605/83 h

Re : S.L.P. No 660583 Pet1t10ner Sher Singh is the holder
of a stage carriage permit on Behror-Rewari via Barrod, Shahjahan-
* pur inter-State route. A portlon of the route from Bahror to Natio-

nal Highway No, 8 via Barrod and Shahjahanpur 28 k.ms. in length
passes through Rajasthan State and the rest of - the portion of the
route 22 k.ms. in length lies in Haryana State. Itis thus an inter-
State route. Petitioner holds 12 permits for operating on the afdre-
mentioned route. Of the 12 permits, the period prescnbcd ‘under 8
_permits expired and the petitioner applied for the renewal of the
permits under Sec. 58 of the Act. Regional Transport Authority
granted reaewal of the permits upto and inclusive of January 20,
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1981. The petitioner again applied for renewal of the permits on
December 29, 1980. The Rajasthan State Road Transport Corpo-
ration, fifth respondent (“Corporation’ for short) made an application

_to the Regional Transport Authority on April 20, 1981 for stage
-carriage permit on the afore-mentioned route, This application was

as usual'advertised. - The application of the petitioner for the Tene-
wal of his permits accordingly was taken up for consideration on
April 30, 1981. Pending the consideration of the application for
renewal of permits, petitioner was granted temporary permits under
Sec. 62 for a period of four months commencing from the date of
the expiry of the earlier permit. The temporary. permits were thus

to expire on May 20, 1981. And these temporary permits were

further renewed -for a period of 4 months. Thereafter the" applica-
tion of the petitioner for renewal of his permxts and the application
for stage carriagé permit made by the Corporation were taken up

* for consideration. An objection was raised by the Corporation that

as the route in question is an inter-State route, it is entitled to permit

inpreference to the petitioner in view of the provision contained in
Sec. 47 (1-H) of the Act. 'On the other hand, it was contended on

behalf of the petitioner that in view of the provision contained in

-Sec. 58, the petitioner is eatitled to renewal of his permits in prefe-

renée to the Corporation, which has nade an application for a fresh

permit. This contention found favour with the Regional Transport .-

Authority and the renswal of permits .was refused to the petitioner

and the permits were granted to the Corporation. This decision was
questioned in 2 writ petition filed by the Present petitioner in which

the only conteqgtion raised was that the preference was accorded to
the Corporation for grant of a permit undér Sec. 47 (|-H) of .the
Act which is constitutionally invalid, and once no such preference
could be granted, the preference in favour of a renewal of permit

_ under Sec. 58 should- havea precedence and the renewal ought to

have been granted.

It was contended before the learned’ Single Judge of the High
Court that Sec. 47 (1-H} is violative both of . Art. 14 and -Art. 19 (1)
(g) and is thus constitutionally invalid. That was the only conten~

tion canvassed befors the learned Single Judge which did not find

favour with him as well as the Division Bemch of the Rajasthan High

- Court. . Hence the petitioner filed this petition for special leave. A
-notice was ordered to be issued to the respondent and it was direc-

ted that the petition be finally disposed of at this stage as the only
question raised is.ons of Ia.w and no investigation of facts s
Decessary.

L
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A brlef reference to the relevant prowsmns of the Act may

'_help us in demarcating the contours of controversy with precision. -
Chapter IV of the Act contains provisions for control of ttansport-

vehicles. For regulating the transport business, a scheme for gran-
ting different types of permits has been statutorily prescribed. There

are various kinds " of permits contemplated by the Act such as stage

carriage permit, contract carringe permit, all India tourist permit,
special permit, permits for transport of goods etc. Various authori-
ties have been constituted under the Act for the purpose of imple-
menting the Act. Power has been conferred upon specific authorities
for granting different kinds of permits. Sec. 47 prescribes procedure

which the Regional Transport Authority has to follow while exa--

mining and deciding an application for stage carriage permit. Sec. 47
was specifically amended by Act 47 of 1978 which came into force
on January 16, 1979. By ‘the Amending Act, sub-secs (1-A) to

“(1-H) were' added to Sec. 47. The focus of controversy is on sub-

sec. (1=H). Sub-sec. (1 H) reads as under :

“{1-H) : Notwithstanding anything contained in this
section, an application for stage carriage permit from a
State Transport undertaking for operating in any-inter-
State route shall be given preference over all other appli-
cations : - '

Provided that tl:Le'authority shall not grant a permit -
under this sub-section unless it is satisfied that the State
transport undertaking would be able to operate in the

+ inter-State route without detriment to its -responsibility
for providing efficient and adequate road transport service
in any notified area or notified route as is referred to in.
sub-section (3) of Section 68-D where the undertakmg
operates’ the service.

*

Explanation :-—— For the purposes of this sub-section,
‘inter-State route’ means any route lying contiguously in .
two or more States.’,

‘A bare reading of the provision contained in sub-gec. (1-H)
shows that where a Corporation set up undér the Road Transport
Corporations Act, 1950 is one of. the applicants for a stage carriage
permit on an inter-State route, then as between other applicants and
a State Transport Undertaking (‘Undertaking’ for short), the latter

- t
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will have preference over others. Routine statutory procedure pres-
cribed in Sec. 47 for grant of a stage cartiage permit requires the
Regiona! Transport Authority which has the power to grant permit
before selecting who amongst the numerous applicants should be
granted the permit must take into consideration various things that
are enumerated in Sec. 47. Fair approach would be that after

examining the credentials of every applicant, the Regional Transport

Authority shall grant permit to the person who in its opinion would
best serve the travelling public. . The Regional Transport Authority
upon a judicious considerafion of merits and demerits of every
applicant must in a fair and reasonable manner decide who amongst
the applicants would perform the duty and carry out the obligations
under the permijt. However, sub-sec. (1-H) carves out an exception
to this generally well-recognised principle that an administrative
authority has to adopt while exercising the power conferréd upon it
by the statute, that where an application for a stage carriage permit
on an inter-State route is made by all intending applicants which

 includes a State Transport undertaking, its application must be accor-
ded preference. ‘But while granting preference, the Regional Trans-

port Authority must satisfy itself that the Corporation wouild be able
to operate on the inter-State route without detriment to its responsi-
bility for providing efficient and adequate road transport service in
any notified area or notified route as is referred to id sub-sec. (3) of
Sec. 68-D where the undertakmg operates the service.

At this stage a reference to Sec. 58 would be useful. It provi-
des for duration and renewal of stage carriage and contract carriage
permits other than temporary permit granted under Sec. 62, An
existing holder of permit may apply for renewal of permit. Sub-sec.
(2) of Sec. 58 requires that a permit may be renewed on an applica-
tion made and digposed of as if it were an application for a permit.

There i a proviso to sub-sec. (2) which prescribes the time Iim t .
within which an application for renewal of-different kinds of permit

may be made. There is a second proviso which is material and
which may be extracted ¥ -

“Provided further that other conditions being eqnél.
an application for renewal shall be given preference over
new applications for permits.”

Chapter 1V-A was iﬁtroduqed in the Act by Amending Act 100

of 1956 which came into force on February 2, 1957. Chapter IV-A
makes special provisions relating to State Transport Undertaking.

-

E
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The broad scheme of Chapter IV-A is that a State Transport Under-
taking may prepare and publish a scheme on road transport service.
On the publication of the scheme, objections can be filed- as provided
in Sec. 68-1D. Sec. 68-E confers .powers for modification and can-

-cellation of the Scheme. Then comes Sec. 68-F which provides that

where, in pursuance of "an approvéd scheme, any State transport
undertaking applies, in such a manner as may be prescribed by the
State Government in this behalf, fora stage carriage permit or a
contract carriage permit in respect of a notified area or netified

route, the State Transport Authorlty in any case where the said area

or route lies in more than one region and the Regional Transport

“Authority in any other case shall issue permit to the State Transport
" undertaking, notwithstanding anything to the contrary contained in

Chapter IV, In shortin respect of a notified area or a notified
route, an application for permit by State Transport undertaking shall
be granted to the exclusion of any other operator. Apart from this
specific provision in Sec. 68-F, this outcome to some extent also

- emerges from the provision contained in Sec. 68-B which provides

‘that the provisions of Chapter 1V-A and the rules and orders made
thereunder shall have effect notwithstanding anything. inconsistent
there with contained in Chapter IV of the Act or any other law for
the time being in force or in any instrument having effect by v1rtue
of any Such law.-

-

- The first contention caised on behalf of -the petitioner’\#as that’
‘the State Transport Undertaking must cither take recourse to provi-

sion in Chapter’ IV-A or otherwise if it wants to compete without
recourse to Chaptér IV-A, it must stand in competition with other

7 -applicants for, stage carriage permit. and any preference that it may

‘enjoy.in respect of inter-State route under sub-sec. (1- H) of Scc. 47
is violative of Art. 14 and is denial of fundamental freedom to carry

- on trade guaranteéd to petitioners by Art. 19 (1) (8. -
4 ‘ C e : _,

At the outset it is necessary to bear ip mind the legal position
of-a State Transport Undertaking when dealt with under Chapter
IV-A and Chapter IV of the Act. If an approved -scheme in respect
of 2 notified area or a notified route is in force, State Transport
Undertaking alone is entitled to operate vehicles and therefore is
entitled to obtain stage carriage permits both regular and temporary

-dependmg upon whether the scheme provides for total or partial
vexclusmn of private operators, - However, when an application fora
:permlt is made under Chapter IV, the Undertakmg has to compete

+
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with private operators who may as well make an application for
permit. When the Undertaking  applies for permit under Chapter
IV, it must satisfy the Regional Transport Authority that it is better
suited than . the private operator to rénder transport facility to the
travelling public. "Sec. 47 (1-H) however, provides that in the case
of inter-State route, the Undertaking will have preference in the
matter of stage carriage permit, - Does preference of this nature deny
equality guaranteed by Art, 14 ? The expression ‘preference’
amongst others means priorright, advantage, precedence etc. But
how would it ‘be possible to give precedence one over the other, It

. signifies that other things being equal, ore will have preference over

the others. When an application for a stage carriage permit is being
processed as required by Sec. 47, the application of the Undertaking
for an inter-State route shall be examined ag application of any other

private operator. Their merits and demerits must be ascertained.

keeping in view the requirements of (a) to (f) of Sec. 47 (1) and
“after comparing the merits and demerits of beth, not with the yard-
stick of mathematical accuracy, but other things being equal, the
application of the Undertaking will bave preference over others,
Qualitative and quantitative comparison on broad features of passen-
ger transport facility such as fleet, facilities to travelling public and
other relevant consideration may be undertaken and after balancing
these factors other things being equal; the application of the Under-
taking shall be given preference over otlier applicants. There is no
guestion of eliminating private operators merely because the Under-
aking applies for a stage carriage permit under Chapjer IV. That
situation is catered to under Chapter IV-A. Inan apphcat:on under
Chapter IV, Corporation has to enter the arena like any other appli-
cant, face the competition and come-up to the level of other private
operators intending to obtain stage carriage permits and then in
respect of the route in question claim preference. Would this statu-

—

tory provision violate equality guaranteed by Art. 14 ? The answer ™

is obviously in the negative. Compctition i# the essence of improved
commercial service. After ensuing competition in matter of render-

 ing more efficient transport service a public sector undertaking is
assured statutory ‘preference, remember no monopoly, there is no

denial of equality guaranteed by Art. 14?7 A similar argument when
the vires of the provisions contained in Chapter IV-A were questio-
ned in Dosa Satyanarayinamurty etc. v. The Andhra Pradesh Stare
Road Transport Corporation (1) did not commend to the Constitution
Bench when it repelled the challenge observing as under :

-

(1) [1961) 1 SCR 642..

-
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“Ordinarily a State Transport Undertaking should
‘be in a better position than others to carry on the said
services for the benefit of the public; admmlstratwely, .
financially and technically it can be expected to bein a
far better position than others, It can provide more well

- equipped buses, give better amenities to the travelling

‘public, keep regular timings repair or replace the buses

in emergencies. It may also employ efficient supervisory
staff to keep things going at an appreciably .high stan-
‘dard.” ’

_ This would apply mutatis mutandis to the present situation.
But let it. be made clear that while considering the application for
stage carriage permit under Sec. 47, the private operator has an equal
chance to get a permit even on inter-State route if it shows that the

Undertaking is either unable to provide efficient and economical™’

service or that the private operator is better equipped to render the
same. Preference in this confext would mean that other things

generally appearing to be qualitatively and quantitatively equai-

though not with mathematical accuracy, statutory provision, will tilt
the balance in favour of the Undertaking. Viéwed from this perspec-
tive the provision contained in Sec. 47 (1-H) would not deay equahty
. before law and hence would not effend Art. 14,

¢

The next contention V\;as that Sec.’47 (1-H) is violative of - Art.

19 (1) (g) in that it denies to the petitioner the fundamental freedom
to carry on frade. ‘There is no substance in this contention because
the petitioner has not been denied his frecedom to carry on trade.
The petitioner is entitled to make an application under Chapter 1V for
-a stage carriage permit and must compete with other private operators
~ as also the- Undertaking,. It is too late in the day to contend that a
preference in favour of the Undertaking would be violative of Art.
19 (1) (g} for the obvious reason that Undertaking like all other
applicants for permit has to compete for a permit. It may be recalled
, that when it came to the provisions of Chapter IV-A, this Court has
more often than once upheld the validity of the provisions contaified
in Chapter IV-A and repelled the challenge of its being violative of
Art. 19 (1) {g), even though the private operator may be wholly
_excluded from even applying for a permit in respect of a notified area
" or a notified route being part of an approved scheme. From a slightly

different angle, the challenge may be repelled in that other things

LA
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being equsal, even apart from the statutory preference, the Under-
taking whose net profits are required to be spent for the provision of

amenities to the passengers using road transport services, welfare of

labour employed by the Undertaking, for financing the expansion
programmes of the Undertaking, and the balance to be made over
to the State Government for the purpose of road development must
receive in larger public interest preference for a permit compared to
a private operator whose profits would ‘go to augment his private

" income. Sec. 30 of the Road Transport Corporation Act, 1950 makes
statutory provision for disposal of net profits of a State Transport’

Undertaking. In a slightly different context, this Court in Lachman
Das v. State of Punjab & Ors.(*) while repelling the challenge to the
validity of Patiala Recovery of State Dues Act, IV of 2002 BD appro-
ved the ratio in Mannalal & Anr. v. Collector of Jhalawar and Ors.(%)
in which it was held that ‘the dues of the Government of a State are
the dues of the entire people of the State. This being the posmon
a law giving special facility for the recovery of such dues cannot, in
any event, be said to offend Art. 14 of the Constitution.” This very
approach requires to be adopted while examining the challenge under
Art. 19.(1) (g). :

It was next contended that petitioner was an existing permit
holder and therefore, under Sec. 58 it was entitled to renewal of its
permits in preference to the applications for new permits made by
the Undertaking. The second proviso to Sec. 58 (2) does provide

‘that ‘other conditions being equal, an application for renewal shall

be given preference over new applications for permits.” What has
suprised us the most is that while the petitioners have a serious griet-
vance against the preference accorded to the Undertaking for a permit
on the inter-State route under Sec. 47 (1-H), the same petitioner js
keen to protect preference in favour of the renewal of a permit
against a new applicant statutorily provided in Sec. 58. But Sec. 58
also manifests the legislative intention when it uses the expression
preference with an adjectival clause ‘that other conditions being
equal’, an application for renewal will have a preference over the
new applications. -

The first submission in this behalf is that when an application
is made for a renewal of 3 permit, it has to be considered only under

(D 93] 2 $.CR. 353
(2) [1961] 2 S.CR. 962



-Sec. 58 and the preference therein pfovided excludes aﬁy considera- .
. tion of an application for a permit under Sec. 47. Approaching the

" 47 - . SUPREME COURT REPORTS (19841 1 s.c.®,

matter from this angle, it was contended that as the present
petitioner has made an application for the renewal of the permit, hc'*\
should have been accorded preference as mandated by the second Y
proviso to Sec. 58(2) over the fresh application ‘of the Undertaking

and. consideration of the application of the renewal of the permit ot
under Sec. 58 excludes importing of the provisions of Sec. 47. This . '
approach overlooks a’ specific provision enacted in sub-sec. (2) of
Sec. 58 which provides as under :

¥y

58 (2) A permit may be renewed on an “application ‘
made and disposed of as 1f it were an application for a
permlt : -

When a statute prescribes that -an application for renewal of a
permit shall be made and disposed of ag if it -were an application
for a permit, the legnslature incorporated by pen and ink all those

- provisions which are applicable for grant of a permit upon a fresh

apphcatlon made in this behalf. If an application for renewal of ~
a permit was to be treated differently than the application for a 2 a2l
permit made under Sec. 45 and processed under Sec. 47 and other
conngcted provisions, it was- absolutely unnecessary for the legis- w
lature to prov:de that an application for renewal ofa permit shall
be made and disposed of asif it were an apphcatlon forafresh
permit. ‘The expression ‘as if* is used' to make one applicable in
respect of other. Therefore, the expression ‘as if” used in Sec. 58 (2} - y
would mean and imply that the application for renewal must be

.made in the same manner and to same extent an appleation. for a

fresh permit and mpust be processed as such, This would mean that
gven where an emstmg permit holder applies for a'renewal of his L

- permit, it has to be advertised and fresh applicants can as well apply

for a permit to ply vehicles on the same route for which the previous i '
holder of permit has applicd for renewal of his permit. After consi-
dering all such applications, other conditions being equal, an existing R
operater who has applied for renewal will have prefrence. There-.
fore, by necessary, interpretation, Se¢. 47 (1-H) would also comé into

play when an application is for renewal of a permit on an inter- -
State route.  There is no conflict between Sec. 47 (1-H) and Sec. 58

" (2). Itistherefore, not possible to accept the submission that while - g

considering the apphcatwn for renewal of a permlt Sec. 47 (1-H) is
not attragted. = -
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It appears that the State of Rajasthan had amended Sec. 58 (2)
inits application to "that State by engrafting a third proviso to
sub-sec. (2) of Sec. 58 by Rajasthan Act 8 of 1973, which reads as

-ynder *

+ “Provided also_that other conditions being equal, an-
application fof stage carriage permit by a State Trans-
port Undertakings, as defined in Section 68-A, whether -
an application for renewal or a new application shall be
given prefrence over all other apphcatmns for renewal”

Addition of this proviso mere]y makes explicit what was implicit in
-sub-sec. (2) of Sec. 58. Nothing was pointed out to. us to hold

that the Rajasthan State Legislature lacked competence .to add the
afore-mentioned proviso to sub-sec. (2) of Sec. 58.

Re : §.L.Ps. Nos. 9678 10 9686/82 :

In this group of petitions for spema—l leave, it was contended
before the High Court that as Pallavan Transport Corporation Ltd.,
the {irst respondent, did not make provision for night halt cleaners,
the application for permits made by them were liable to be screened.
The High Court declined to examine this contention on the short
ground fhat this contention was not raised before the State Transport
Appellate Tribunal, For the same reason, we could as well
have declined to examine this contention. However, it may as well

- be pointed out that even if the contentionis to be examined on’
merits, there is no substance in" it. The State of Tamil Nadu has-
‘framed what. are styled as Tamil Nadu Motor Vehicles Rules.

Rule 155-A provides for & marking system under different heads to
rival claimants for permit to objectively assess Who amongst them
is the best to whom permit.should be granted. Before proceeding to
assign marks under different heads, the Transport Authority has to
screen applications so as to ‘weed out those unsuitable’ on one or

" the other ground mentioned in tbe tule. One such disqualification
is the failure to provide for night halt cleaners, It was urged that .

after the Transport Authority made the enquiry from the first

_respondent-Corporation whether it. has provision for night halt -

cleaners, without waiting for the c]anﬁcatmn, the Transport Authority

' proceeded to dispose of the application. It was mext pointed out

that Rule 155-A (3) (d) provides that 5 marks shall be awarded to
the applicant falling within the proviso to cl. (¢) of Sec. 62 .of the
Act which means and implies a State Transport Undertaking. The

0
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grievance is that such adhoc assignment of marks and failure to
< -weed out the application on the ground of " disqualification for not

“providing night halt cleaners has vitiated the decision of the Trans- -

port Authority. The validity of Rule 155-A and its .various sub-
‘clauses came up for consideration of this Court in D.R. Venkachalam
& Ors. vs. Dy. Transport Commissioner & Ors.(*) This Court repelled

B the challange especially to the provision for assigning 5 marks toa.

- State Transport Undetaking observing as under :

“A State enterprise. in a truly Welfare State, is
charged with a social consciousness and reponsibility for
its citizens, an attention to serve them and a willingness
'C » - to embark on public utility , undertakings better to fulfil

S people’s demands, -‘The public sector enterprises are

expected to be model employers and model servants

- planning their budgets, subjecting themselvés to public

‘audat and criticism and inquest by legislative committees

.. D and the Houses of the legislature.- Profits are their con-"

: cern but, more importantly, public weal is their commit-

ment. Such is the phllosophy of the State sector in our -
socialistic pattern of society.” .

On the question of assignment of 5 marks to State Transport Under-
E taking this Court held that ‘this is not an arbitrary stroke of
favouritism because there are many promotional factors bearing
_on the interest of the travelling public which a State enterprise qua
" State enterprise will, but a private enterprise qua private enterprise
will not, take care of. After all, private enterprise has its primary
T motivation in profi’. The Court furthier observed that ‘the superi-
‘ ority in many respects of State Transport Undertakings, in the
legislative judgment, hasled to r. 155-A’. The Court ultimately
held that the assignment of marks under r. 155-A is geared to public
interest, which is the desideratum of s. 47 (i) of the Act. Once the
assignment of 5 marks to State Transport Authority Undertaking
G is held to be valid, the Transport Authérity was perfectly justified
- in refusing renewal of permits to' the petitioners in comparison to
_the State Transport Undertaking. As for failure to explain absence
- of night halt cleaners, in the absence of concerte evidence, no infe<
rence can be drawn. This was the only additional contention in

H thns group of petitions and we find no substance in it.

(1) [197712 5.CR. 392
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These are all the contentions in this group of petitions .and as
we find no substance in any of them, all the petitions are 'dlsn:ussed
thh no order. as to costs '

CNVX. o - .= Petitions dismissed.



