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MOHD. SHAKEEL WAHID AHMED

V.
STATE OF MAHARASHTRA & ORs, |
March 31, 1983

[Y.V. CHANDRACHUD, C.J., V.D. TULZAPURKAR, O. Cyp
REDDY, A. VARADARAIAN AND RaANGANAaTH Misra, )

Conservation of Foreign Exchange and Prevention of  Smugel;
Activities et 1974—Two persons detalned in respect of some rranmﬁiw
Advisory Board was of view no sufficient cause for detention - of pne ofm,,::
Fallure to place viey of the Board before detaining authority whife m;jng order

of detention of the other— Whether vitiated order of detention.

- The Customs officials intercepted a ship off Bombay and seized from
various articles worth several lakhs of rupees. None of the seven persons ¢
board the ship possesed any documents authorising them to import the goods,
On August 19, 1981, S. one of. the seven persons on board the ship, was
detained under the provisions of Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974 ; but the Advisory Board reported
that there was in its opinion no sufficient cause for his detention. He was
therefore released.

. By an order dated November 7, 1981 the petitioner, who was also ane
of the persons on board the same ship, was detained under the COFEPOSA
in respect of the sams transaction. While dismissing the habeas corpus
pelition filed by the petitioner’s wife, the High Court was of opinion that thret
out of the four grounds on which the petitioner was detained were bad for o
reason or the other but that the first ground was enough tojsustain the u_rdﬂ
of detention in that important material relevant to that ground was ’ncuhﬂ
placed before nor considered by the detaining authority while passing the
order of detention. | : .

.

tended 0

In the petition under Article 32 of the Constitution it was <o o

behalf of the petitioner that had the detaining authority in the i_nstfmt s
been apprised that the Advisory Board, on examining an identical gmuon
in the case of 8 had reported that there was no sufficient cause for déit
of § who was involved in the same transaction, it might not haye e g and
order of detention ngainst the petitioner which is based on fsimilar _m pefere
that its failure to place such highly relevant and important et

the detaining authority has vitiated the order of detention.

Allowing the petition,

'l;»efl‘ll"r".1e :
_ HELD: The failurc of the State Government 10 pmﬁccar g
detaining authority the opinion which the Advisory Board ha Jatiod ©

e
favour of another delenu who was detained parily on a groulld
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o deprive d .ﬂ}& detaini.ng authority of an opportunity to
s co o picce of evidence which was relevant, if not binding, In
5 min 5 detaining authority did not, because it coyld not, apply its
o 7% mstance which reasonably could have afiected its decision
mind 10 afnot {0 pass an order of detention against the petitioner, [618 B-H],
,ww”

Jion of the. Board _may not havs been binding on the
1y but it cannot b|e gain san_d that.the fact that the Board had
i opinion on identical facts involving a common ground. was
edS“T qant circumstance which ought to have been placed before the
gl ate :horillf in this case. The ground on which the High Court upheld,
i a}ldeten(ion was.similar to one of the. grounds. on which §, was
illg_cfrdn:r ‘l)he wransaction being one and the same as also the incident on which,
gusined, ers of Celention were based. This is why the opinion of the Board:

mc.:g‘:{;r case beeame relevant in the present case. (618 D-F]
‘ﬁl 2 . ¥ .

=

The opi :
-y guthor?

. 1pmay.be that there }vere other grounds on whidh.Sl was, detained. and
@mmd\isory. Board mls‘ht l_mvc;corr,e 1o.tr.c conclusion that since these

s were nat enough to justify !us dctcnt':o_n thers was no sufficient cause
py detaining him. But it is not as if-the opinion of the Board was binding
e detaining authority.  The substance of the riatter is that the detaining
wihority 10 this case failed to apply its mind to a highly relevant circumstance
jatan order of detention passed on the ground on which the detention of
g ptitioner rested, in addition to something maore, was not sustained by the .
Adsisary Board in the case of §, The reasonable prabability that, since the
Adsisory Board had not sustained 8's detention on a grouud which was
wamon to him and the petitioner, the detaining authority wouid have, if at
o, passed the order of detention against the petitioner on the remaining: three
gounds only caunot be excluded, Those three grounds had becn held to be
bdby the High Cour, [619 E-H]

The explanation of the detajning authority that the Board’s opinion
ked Gciober 19, 1981 came into existence after he had passed the order of:
'-‘“Pi'::d on Cctober 8, 1981 is not correct. When the arder of deteption.
e s‘Mon 2ovember~ 7, 1981 the Board’s opinion in Ss' case was‘ava:lablcf
Ky of 1t Government. nearly three weeks before that date and it was the:

lheSlilCGovcrnme ' ini ining,
. nt { b the detainin
et iy, (620 £ t lo plac‘c that opinion before &

mmtcmu JurispicTioN : Writ: Petition (Crl): No. 1369 of

(Under A A
Nder Articl 33 of the Constitution.)-

Rat Jett itioner.
ethamalgn; and Miss Rani Jethmalani for the Petitioner.

. Op, .
Rana ang oy, M.N. Shroff for Respondents Nos.. 1 &3, . B |

ﬁl:;fm' .A_dd]' Sol. General, N.C. Talukadar, Miss
' Cirish Chandra for Respondent No. 3.
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k] Thé B udgmeﬁt of the Court was delivered b&
" ‘Cowpraciop, C.J. By this Writ Petifion under Argy

of the Constitution, the pc_titiohcr Mohd. Shakeet Wahid A;mii

challenges the validity of an order of detention dated Novembe; 4

1981 passed ‘against him by the first respondent, the State
Maharashtra, under Section 3 of the Conservation of FOl'eiOf
Exchange and Prevention of Smuggling Activities Act, -1974, hmg_n
referred to as ‘the Act’. Earlier, the petitioner’s wifa had ﬁ{edm
habeas corpus petition in the  Bombay High Court for the rejeag qaf
the petitioner, but that petition (Writ Petition No. 579 of 1982) wag
dismissed by the High Court on October 28, 1982. The High Court
held that three out of the four grounds on which the petitioner was
detained were bad for onc reason or another "but that the remaining
ground, namely, ground No. 1 did not suffer from any defect and yas
enough- to sustain the order of detention. While upholding the
detention on one of the four grounds only, the High Court relje¢
upon the provisions of scction 5-A of the Act by whichan order of
detention made on two or more grounds is to be deemed to -have
been made separately on each of such grounds and consequently,
such an order cannot be deemed to be invalid merely because some
of the grounds are : (i) vague, (ii) non-existent, (iii) not relevant,
(iv) not connected or not proximately connected with such person or
(v) invalid for and other reason whatsoever. g

~ Asstated above, three out of the four grounds on which the
petitioner- was detained have been held to be bad by the High
Court. Those grounds are mentioned in paragraphs 5.2, 5.3 and .
6.1 of the grounds furnished to the petitioner. Grounds 32 ard
5.3 were held to be bad because they were neither relevantnor d*:
they bear any “nexus, direct or indirect, with the detenu™. It woul
- appear from the judgment of the High Court that this pos i1
not controverted by the learned Public Prosecutor. In 50 fas a;ﬁgb
fourth ground mentioned in paragraph 6.1 is concerned, the e
. Court held that it was bad because important material wl{lch wa;j .
vant to that ground was neither placed before not considered e
detaining authority while passing the order of detention- In wouﬂ
the judgment of the High Court, only one out of the four ?of the
of detention, namely, the ground mentioned in p:!ragfa?h_l‘
grounds furnished to the detenu requires’ consideration bY u
L e 0
~ This petition along with a few other petitions Was rﬁ;ﬁ; A
_the g°“5t““ti°n'3¢n¢h for considering the: validity of

ition Was

L e 4
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and 11 of the Act. We Have already set- out the purport of section

"5.A. Section 11, which authorises the revocation of, detention

orders, provides by sub-section 2 that the -revocation of a- detention

order shall not bar the making of another order under section 3 -

‘against the same person, In . view of the conclusion which we havt:
. reached in this pct:tlon tt is unnecessary to consrdcr thc vahdtty of
.these sections. . # i e e L g wmeny

The survwmg ground of detentron contams the al]egatton that

workmg on a secret information - recetved on . January 13, 1981, the,
officers. of the Marine and Prevcnttve ng of the CoIIcctorate of
Customs {Preventive), Bombay, intercepted a vessel namcd ‘Manek

Prasad’ in the sea- off ‘World’. at Bombay on February 2, 1981 at

about 2p.m. and seized’ thcrefrom - wrist-watches - valued - at
Rs. 18,89, 935/-, textiles valued at Rs. 18,20 675, miscellaneous goods
valued at Rs. 18, 769~ and Indian currency. of Rs. 1,540/ and 188
U.A.E. Dhirams. . It is alleged that none of the s¢ven -persons, who
were on-board the ship possessed any documents authorising them
to import the aforesaid goods. The various sub-paras of this ground

refer to the material which connects the: pctmoner with the 1I]egal

1mport of the goods seized fwm the Shlp Dl

Shri Jcthmalam who appears ‘on behalf of the petmoner con-_
tends that the first' ground ‘of detention js bad for several reasons,

 most of which are directed to the question as to whether the
'detammg authonty had applied its mind to the relevant facts and

circumstances bearing on the question of the petitioner’s detention.
Only ‘one of these reasons 1s vahd and has to be accepted That_
reason is as follows I . " g B

ol Sae 2 g

F.

Thc petmoner was dctanned uuder an order datcd November T

I

dated ~August 19, 1981 -passed: by - 'the' same - Government of

_198] Prior to "that, one Shamsi was dctamed under an order -

Maharashtra.’.  After considering the reference and the ‘materials -

" placed before it in Shamsi’s case, the -Advisory Board rcported to
~ the State Government on- October 19, 1981 that there wasin its’
. opinion no sufficient cause for~ Shams:s detention. ‘Shamsi was

released, as he had to be m pursuance of the Advtsory Board’ {. B

_opinion. -

Itis urgcd by Shri Jcthmalam that one of the grounds on

- which Shamsi was detained being the same as ground No. I in this
~¢ase, thc fact that the Advrsory Board had reportcd that there was

r. = g
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1o sufficient cause for Shamsi’s detention ought to have been placed
'_before the detammg authority which passed - the order of detention -
_against’ the petitioner. "According to the learned counsel, the

faxlure of the State Government to place a - highly relevant ‘and
lmportant plece of material before the  detaining authonty vitiates

~ the order of detention.- If the detaining authority in  the ' intant -
! case were apprised that the Advisory Board had  reported on

exammmg, inter alia, an identical ground that there was no sufficient
cause for detention of "another person” involved in the same

-transact.lon, it may not have passed’ the order of detention against
".the petltloner, which is based on sxmﬂar facts This subnnsswn is
- well-founded - and ‘must “be accepted.’ It is clear that Shamsj was

detained for engaging in a smuggling activity arising out of the same
incident and transaction Whlch forms the suchct-matter of ground

-

~4

No. 1 in1 the instant case. ~The opinion of the Advisory ‘Board  that B

there was no sufficient cause for Shamsi’s detention may not have |
_ been binding on the detaining authority which ordered the detentnon .

of the petitioner but, it cannot be gainsaid that the fact the - Adeory

Board had recorded such an ‘opinion on identical facts involving a

" common ground was at least a relevant circumstance which- ought

-

to have been placed before the detaining authority in this case,
Since three out of the four ‘grounds “on which the petitioner was
detained have been held to be bad by the ngh Court, we have to
proceed on the basls that the petitioner ‘was detzined and could

- validly be detained on the remalmng ground only. - That ground;s o
. similar to one of - -the grounds on which Shams: was detained, the
transaction bemg one and the same, as also the mcxdent on which i

the two orders of detention are based, ‘That is why the opinion of

- the Advisory Board in Shamsi’s case becomes relevant. in the
-petitioner’s case. The failure of. the State Government to place
before the detaining authority in the instant case, the opinion which -
the Advisory Board had recorded in favour of a detenu who" was
- detained partly ona ground relating to the same incident deprived

the detaining-authority. of an opportunity . to apply its mind to a

piece of evidence which was relevant, if not binding. “In other

. words, the detaining authority did not, because it could not, apply
‘1ts mind to a circumstance which, reasonably, could have affected:
. its decision whether or not to pass an order of detention agamst the

petntloner . ¢ S, S OB s S

It is contended by Shn Rana who appears on behalf of the

.Govemment of Maharashtra, that there 1s dlStIIlCtan between the

3+~
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petitioner’s case and that of Shamsi since, the petitioner is the brother
of the consignor, Ashfaq, while Shamsi is not. Counsel contends that
by reason of this distinction in the facts of the two cases, the State
Government was justified in not placing before the detaining
authority in this case the fact that the Advisory Board had reported
that there was no sufficient cause for detaining Shamsi. ‘We may
assume that the petitioner is the brother of the consignor Ashfaq,
since in these procéedings we cannot determine the truth of the
various facts alleged by the detaining authority. But the question
for consideration is not whether the detaining authority would have
been justified in passing the order of detention against the petitioner,
even after being apprised of the opinion of the Advisory Board in
Shamsi’s case. The question is whether the grder of detention was
passed in this case after applying the mind to the relevant facts
which bear upon the detention of the petitiosier. It seems to us plain
that the opinion of the Advisory Board in Shamsi’s case was, at any
rate, an important consideration which would and ought to have
been taken into account by the detaining authority in the instant
case. That opportunity was denied to it. -

Shri Rana contends that there were other grounds on which
Shamsi was detained and the Advisory Board may have come fo thé
conclusion that since those grounds were not enough to justify
Shamsi’s detention, there was no sufficient cause for detaining him.
This argument also overlooks that it is not as if the opinion of the
Advisory Board in Shamsi’s case was binding on the detaining
authority in this case. The substance of the matter is that the
detaining authority in this case failed to apply its mind to the highly
relevant circumstance that an order of detention passed on the
ground on which the detention of the petitioner now rests, in addi-
tion to something more, was not sustained by the Advisory Board in
Shamsi’s case, We cannot exclude a reasonable probability that
since the Advisory Board had not sustained Shamsi’s detention on
a ground which was common to him and the petitioner, namely,.
ground No. 1, the detaining authority would have, if at all, passed
the order of detention against the petitioner on the remaining three
grounds only. Those three grounds have been held to be bad by the
High Court and it is only by resorting to the provisions of section
5A of the Act that the High Court upheld the detention of the
petitioner. 7 -

Shri D.N. Capoor, Secretary to the Government of

Maharashtra, Home Department (Law and Order), has filed a

A it -y e
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counter-affidavit in this Court in answer to the Writ Petition. In
paragraph 14 of the said affidavit, Shri Capoor says that he ‘had
“ordered to issue detention order on 8.10.1981”, after considering
the entire material very carefully. Shri Capoor says that he formu-
lated the grounds of detention *“contemporaneously” on 8.10.1981,
that thereafter the order of detention and the grounds of detention
were gof typed and the Customs authorities were directed to supply
to the detenu the copies of the statements which were placed before
him. According to Shri Capoor, it was after the receipt of copies
of all the documents that the order of detention was issued on
November 7, 1981 The explapation offered by Shri Capoor as to
why the opinion’ of the Advisory Board in Shamsi’s case was not
placed before him is’ that the report of the Advisory Board in
Shamsi's case which is dated October 19, 1981, was not in existence
when he “formulated and ordered to issue the detention order
against the petitioner” in this case. We see quite some difficulty in
accepting this explanation. In the first place, the fact that it was on
October 8, 1981 that Shri Capdor had directed the detention of the
petitioner is a matter of no.consequence. The order of detention was
issued, that is to say passed, on November 7, 1981 and we must have
regard to the state of circumstances which were in existence on that
date. Shri Capoor seems to suggest that the Advisory Board’s
opinion dated October 19, 1981 came into existence after he had
made up his mind to pass an order of detention against the petitioner
ont October 8, 1981 and therefore he could not take, or need not have
taken, that opinion into account. The infirmity of this explanation
is that the order of detention was passed against the petitioner on
November 7, 1981 and the Advnsory Board’s opinion in Shamsi's
case was available to the Siate Goverament nearly. three weeks
before that date. Ifthat opinion were available before the order .of
detention’ was passed in this case, it was the duty of the Staie
Government to place that opinion before the detaining authority in
order to enable it to consider whether, an order of detention could be
passed against the petitioner despite that opinion especially when,
dne of thé grounds on which the two orders of detention are based
is identical and relates to the same incident. We would like to add
_ that having seen the original order of detention which was made
available for our inspection by the officers of the State Government,
we were baffled to find that though Shri Capoor’s signature bears
the date October 8, 1981, the column for date, in the left hand corner
at the bottom of the order of detention, has remained or become
blank. :
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For the reasons mentioned above, we set aside the order of

o detention dated November 7, 1981 passed against the petitioner by
the Government of Maharashtra and direct that to the extent that

his detention is attributable to the said order of detention, he shall

. be released forphwith.

P.B.R.

R

41

Petition allowed,



