0. N. BHATNAGAR |
v
SMT. RUKIBAI NARSINDAS & ORS.
April 2I; 1982

[S. MURTAZA FAZAL ALI, AP, SEN AND
E.S. VENKATARAMIAH, J].]

Moharashira Cooperative Societies Act, 1960 Section 91(1)—*‘Dispute touch-
ing the business of the Society”—Whether a claim for efectment by a Housing
Cooperative Society o an occupans of a |flat who had been let into possession of
the premises under an agreement of leave and licence executed between him and a
member of the Society is a “dispute’’ referable to section 91(1) of the Act read
with byelaws 66 & 68{a).

Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 Sections
5¢44), 13, 154 and 28, [Scope of —Whether the ‘“‘non-obstante’’ clause in Section
28 of the Rent Act kas an overriding effect over the non-obstante clause in Section
91(1) of Societies Act. Applicability of Section 154 of the Remt Act Resjudicata

_ —Section 11 of the Civil Procedure Code.

Shyam Cooperative Housing Society Limited is conatituted under the
provisions of the Maharashtra Cooperative Societies Act, 1960 as a tepant co-
partpership type housing society. Respondent No. 1 Smt. Rokibai N. Bhavnani
who is a copartner tenant member of flat No. 52 in building 5A in the housing
c¢olony known as “‘Shyam Niwas’ situate at Warden Road, Bombay, inducted
the appellant in the said flat under an Agreement of Leave and Licence dated
November 28, 1961 after the appellant was accepted by the Society as a “nominal
member”. , The agreement was renewed from time to time and the period of the
1ast agreement expired on February 28, 1965, By her notice dated March 31,

' lgssi':respondent No. 1 called upon the appellant to vacate the premises as his

occupation of the premises had become unlawful after  termination of the licence.

' 'The appellant failed to comply with the demand and therefore, respondent No. 1

preferred the claim for possession before the cooperative court which by its
judgment dated. April 28, 1978 made an Award against the appellant for
possession of the flat in dispute and for arrears of rent and mesne profits
amounting to Rs. 30,000 egainst [the award 'the appellant filed an appeal before

. the cooperative Appellate Courf but it was - dismissed in January 1979, Thereafter

the appellant filed a Writ Petition in the High Court in February 1979 and it
was dismissed in March 1981, The Letters patent Appeal preferred by the

" appellant was also rejected, Hence the appeal by special leave.

' . Digmissing the appeal, the Conrt, ,

"HELD : (1) The claim by the society together with such member for eject-
ment of a person who was permitted to occupy having become 2 nominal member

!
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A thereof, upon revocation of licence, is a “dispute” falling within the purview of
Sec. (1) of the Maharashtra Cooperative Societies Act, 1960. [696 D-E}

Deccan Merchant’s Cooperative Bank Ltd. v. M[s. Dalichand Fugraj Jain
& Ors. [1969] 1 SCR 887, distinguished.

2:1 The proceedings under section 9i{1) of the Maharashtra Cooperative

Societies Act, 1960 were not barred by the "provisions of Section 28 of the -
Bombay Rents, Hotel and Lodging House Rates Contrel Act, 1947. The two

Acts can be best harmonised by holding that in matters covered by the Rent Act, ¥

its provisions, rather than the provisions of the Act should apply. But, where

the parties admittedly do” not stand in the.jural relationsbip of landlord and

tenant, as here the dispute would be governed by Section 91{1) of the Societies

"+ Act. The appellant by virtue of his being a nominal member, acquired a right
C to occupy the flat as a licensee, but his rights were inclioate. [697 B-D}

Sabharwal Brothers and Another v. Smt. Guna Amrit Thandani of Bombay,
[1973) 1 SCR 53 discussed and distinguished. B

2:2 The two enactments deal with two distinct and separate fields and
therefore the non-obsrante clause in s. 91(1) of the Act and thatin s, 28 of the
Rent Act operate in two different planes. Fhe two legislations pertain to different
topics of leglslatmn It will be noticed that s, 28 of the Rent Act proceeds on
the basis that exclusive jurisdiction is conferred on certain courts io decideall
questions or claims under that Act as to parties between whom there is or wasa
relationship of landiord and tenant. It does not invest those courts with exclu-
sive power to try questions of title, such as between tbe rightful owner and a
trespasser or a licensee, for such questions: do not arise under the Act, The
E) appetlant having raised a plea in the nature of demurrer, the question of juris-
diction had to be determined with advertence to the allegations containéd in the
&tatement of claim made by the respondent No. 1 umder s. 91(1) of the Act and
those allegations must be taken to be true. The respondent No. 1 unequivocally 4
asserts that the parties stood in the relation of licensor and licensee and that
fact is clearly borne out by the terms of the agreement of leave and licence as
_ between the parties. The burden was on the appellant to establish that he had
'F the status of a “tenant” within the meaning of s. 5(11) of the Rent Act, as it
then stood, and that burden he has failed to discharge. If, therefore, plaintiff
in the plaint does not admit a relationship ‘which would attract any of the provi-
sions of the Act on which the exclusive jurisdiction given in' s. 28 depends, the —
defendant cannot by his plea force the plaintiff to go to a forum where on aver-
ments the claim does not lie. [689 A-E] S

G 31 Upon the terms of Sections 5(4A) and 15A of the Rent Act, it is clear
that the appellant is not entitled to the protection of Section 15A. The sine gua
non for the applicability of s. 15A of the Rent Act is that a licensee must be in
occupation as on Feb, 1,73 under a subgisting licence. It is not disputed that
the appellant does not answer that description -since the agreement of leave and =
licence in his favour admittedly stood terminated by the notice of the respondent
H No. 1 dated March 31, 1965, That being so, the appellant is nothing but a rank
trespasser and is not entitled to the protection of s. 15A of the RentActand
cannot therefore plead the bar of s, 28(1) thereof, . [690 F-H]

¥
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32 Asaresult of the introddction of . 15A and e. 5(4A), of the Rent Act
by Maharashtra Act 17 of 1973, the licensee of any gremises or any part thereof
in a building vesting in or leased to a cooperating housing society registered or
deemed to be registered under the Act, who was in occupation of such premises
under’a subsisting licence as on Feb. 1, 1973, is by a legal fiction, deemed to be

* a tenant and thus has the proteciion of the Rent Act. In such a case, the dispute

_between a licensor and a licensee relating to possession of the premises of a flat

would attract s. 28 read with ss. 15A and 5(4A) of the Rent Act and fall outside
the purview of the Regisirar’s jurisdiction to adjudicate uwpon such dispute under
s. 91(1) of the Societies Act. In the instant case the question does not arise.

[691 A-C]

3:3 A bare reading of the agreement of leave and licence is clearly indi-
cative of the fact that the appellant was a licensee. Admittedly his occupation
of the flat was not as a tenant but as a ficensee, The question whether or not
the appellant was a licensee of the flat or a tenant thereof was directly and sub-

" stantially in issue between the parties in the suit, The finding that he was.not

a tenant, but had only the status of & licensee operates as resjudicata between the
patties. The appellant having failed in his suit for declaration of his alleged
status of a tenant brought in the ‘court of small causes cannot be permitted to
reagitate the same question in these proceedings and (iii) the licence of the
appellant having been terminated by respondent No. 1, by her notice dated
March 31, 1965, the appellant was not in occupation of the flat on Feb. 1, 1973 .
under a subsisting licence and therefore did not acquire the status of a tenant

_under sectnon 15A and i m, not protected tnder section 13 of the Rent Act.

[691 B-H; 692 A}

4. The respondent Na. 2—Socioty being a copartnership type housing
society, having let flat no. 52t0 the respondent no. 1 as a copartner tenant-
member, was vitally interested in efisuring that no strapger is in unauthorised
occupation of the flat after the expiry of the term of the licence, It was therefore
rightly transposed as a co-disputant in the proceedings under section 91(1) of
the Societies Act, and could raise a dispute regarding the unauthorised occupation
of the premises by the appeltant after the revocation of the licence. [693 D-(]

CiviL APPELLATE JURISDICTION : Civil Appeal No. 1843 of
1981 - . ' :

Appeal by special leave from the ju'dgment and order dated
the-2ist April, 1981 of the Bombay High Court in Appeal No. 168
of 1981,

Al
H, H Advam P.R, Ramasesh and Manu Ivanger for the
Appellant. -

!

S.N. Kackar, VK ‘Panwani and Gtrwh Chandra for the
Respondcnts

The Judgment of the Court was delivered by

-
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Sen, J. This appeal by special leave directed against the
judgment of the Bombay High Court dated April 21, 1981 raises a

question of some importance. The question is whether a claim for

ejectment by a housing cooperative society, of an occupant of a
flat who had been let into possession of the premises under an
agreement of leave and licence executed between him and a member
of the society, by virtue of his being a pominal member thereof,
isa ‘dispute touching the business of the society’ within the meaning
of sub-s. (1) of 5. 91 of the Maharashtra Cooperative Socicties Act,

LY

The material facts giving rise to this appeal are as follows.
The respondent No. 2 herein, Shyam Cooperative - Housing Society
Limited is constituted under the provisions of the Maharashtra

- Cooperative Societies Act, 1960 as a tenant co-partnership type

housing society to which Regulations in Form-A apply viz. Regula-

> tions relating to tenancies to be granted by the society to members

in respect of houses held by the society. It owns and manages two
housing colonies known as ‘Shyam Niwas™ and ‘Navik Niwas® at
Warden Road, Bombay. The society continues to be governed by
Regulations in Form-A ever since they were adopted by it after
approval by the Registrar of Cooperative Societies in 1950. It
appears that in 1954 the Directors passed a resolution for the intro-
duction of Regulations in Form-B but it was never implemented.
The respondent No. 1 Rukibai N. Bhavnani is a co-partner tenant
member of flat No. 52 in building No. 5-A in" the housing colony
known as ‘Shyam Niwas’ situate at Warden Road, Bombay. The
respondent No. 1 inducted the appellant in flat No. 52 under an
agreement of leave and licence dated November 283, 1961.. The bye-
laws of the society provide that no member can part with his
possession of the flat under an _agreement of leave and licence to
another except with the approval of the society and unless such

licensee becomes a nominal member thereof, The respondent No. 1

and the appellant accordingly applied to the society on December 8,
1961 for accepting the appellant to be a nominal member., The
respondent No. 3 society passed a resolution No. 90 on December

‘ 15, 1961 accepting the appellant as a nominal member. The leave

and licence agreement executed by the respondent No. 1 was

- renewed from time to time and the last agreement was executed on

January 10, 1965, the term of which was to expire on February 28,
1965. By her notice dated March 31, 1965 the respondent No. 1
called upon the appellaat to vacate the premises as his occupation



R <

0. N. BHATNAGAR v, RUKIBAI (Sen, J.) ‘ 685 .

of the premises had become unlawful after termination of the
licence. The appeliant failed to comply with the demand and has
remained in unauthorised occupation of the flat for all these years. .

After termination of the agreement, in May 1965, the respon-
dent No. 1 Smt. Rukibai N, Bhavnani claiming to be a co-partner.
tenant member of the society and as such holder of flat No. 32,
brought proceedmgs against the appeliant before the District Deputy
Registrar Cooperative Societies Bombay under s. 91(1) of the Act

~ for his eviction and for recovery of arrears of compensation and

mesne profits, impleading the society as Opponent No. 3. On re-
ceipt of the claim under s. 91(1) the Assistant Registrar, Cooperative
Societies issued notice to the appellant for the purpose of satisfying
himself that a dispute under that section existed. The appellant
however did not appear before the Assistant Registrar who was
seized with the matter but instead filed an application before the

- ‘Clourt of Small Causes, Bombay for fixing standard rent of the flat

in dispute. These proceedings were stayed pending adjudication of
the dispute by the Assistant Registrar. The Assistant Registrar in the.
tﬁcanwbile proceeded with' the inquiry and after holding that such
a dispute exist he referred the case to the Registrar’s nominee for
adjudication. The appellant did not challenge the declswn of the
Assistant Registrar.

Before the Registrar’s nominee the appellant filed his written
statement and thereafter evidence of the parties was recorded. ,
appears that when the proceedings before the nominee were about
to.end he returned the papers to the Registrar as he did not want
to proceed further in the matter. When the Registrar’s nominee
returned the papers, the « Registrar assigned the case to a retired .
District Judge as an ' Officer on Special Duty to adjudicate upon
the dispute under s. 91 of the Act, as by then the old system
of such adjudication by the Registrar’s nominees had been replaced
by the appointment of Officers on Special Duty. Before the Officer
on Special Duty the appellant made a demand for a de novo trial
which was granted. Again, the evidence of both the parties was
recorded and the matter reached the stage of argument but in the
meanwhile, in April, 1970, the appellant brought a suit in the Court
of Small Causes, Bombay for a declaration that he was a tenant of
respondent No, 3 in respect of the flat in dispute and obtained a
temporary injunction restraining respondent No. 1 from_ proceeding

- with her case before the Officer on Special Duty. Thus, the pro-

ceedings before the Officer on Special Duty remained stayed til]
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April, 1972, when the suit filed by the appellant in the Court of

Small Causes, Bombay was dismissed both on merits as well as on -

the ground that it was barred by limitation.

After the dismissal of the suit brought by the appellant, the

* proceedings before the Officer on Special Duty were revived in 1972,

Meanwhile, the case had been assigned to another Officer on Special
Duty, a retired Presidency Magistrate, for adjudication. Before him
the appellant again demanded a de novo trial which was granted and
therefore evidence had to be recorded afresh. During the stage of
of evidence, respondent No. 2 applied for and obtained leave to be
transposed as a *‘disputant” as the Bombay High Court took the
view that unless the society was a disputamt the Registrar would

- have no jurisdiction to proceed under s. 91(1) of the Act. The

Officer on Special Duty by his order dated August.27, 1973 rejected
the application for transposition made by respondent No. 2.
Thereupon, respondent No. 2 perferred a revision before the

Maharashtra Cooperative Societies Tribunal which by its order dated-
. February 8, 1974 allowed its application for transposition as a co-

disputant. The appellant tried to assail the order of the Tribunal
by a writ petition but a-Division Bench of the High Court by its
judgment dated January 9, 1976 declined to interfere. . By this time
the system of Officers on Special Duty was again replaced, now
by the setting up of Cooperative Courts. After the dismissal of the
writ petition, the proceedings initiated by réspondent No. 1 were
assigned to a Judge of the Cooperative Court, Maharashtra. Before
him the original plaint was amended making pecessary averments
with respondent No. 2 as a co-disputant. Again the appeliant asked

for a de novo trial, but in view of the provisions of s. 91-A{4) his’

application was rejected Respondent No. 1 was however resum-
moned for further cross examination and thercafter the appellant’s
evidence was recorded. In August, 1977 there was a change of the
Judge of the Codperative Court and the appellant repeated his
prayer for a de novo trial but this application of his also rejected.

" The learned Judge of the Cooperative Court by his judgment dated
April 18, 1978, made an award against the appellant for possession -
of the flat is dispute- and for arrears of rent dnd mesne profits

amounting to Rs, 30,000, Against the award the appetlant filed' an
appeal before the Cooperative Appellate Court but it was dismissed

in January, 1979. ~Thereafter the appellant filed a writ petition in -

the High Court in February, 1979 and it was dismissed in March,
1981 by a learned single Judge. The appellant unsuccessfully
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preferred a Letters Patent Appeal which was dismissed by a Division -
Bench on April 21, 1981, ,

There are three questions to be determined in the appeal.
They are : (1) Whether having regard to the fact that the parties .
stood in the relationship of landlord -and tenant in respect of flat
No. 52, the remedy of the respondent No. 1 lay by way of a suit
for eviction, before the Court of Small Causes, Bombay and not by
a reference to the Registrar under s. 91(1) of the Act? It is urged
that the agreement of leave and licence was merely a colourable
transaction for what in reality, was .a lease and therefore the

- appellant was entitled to the protection from eviction unders. 13- -

of the Bombay Rents, Hotel and- Lodging House Rates Control
Act, 1947 (for short ‘the Rent Act’ which is a special law dealing
with the relationship of landlord and tenant and therefore the forum
for trial is the Court of Small Canses which is a court of exclusive
jurisdiction over such matters. It is said that the non-obstante
clause in s. 28 of that Act-has an overriding effect over the non- -
obstante clause in s. 91(1) of the Act. (2) Whether the respondent
No. 2-society had any locus standi to make an application for trans-

position, even assuming that the appellant was not a tenant but a

licensee : It is'urged that the appellant was entitled to question the
legality and propriety of the order of transposition made in revision

_ by the Maharashtra State Cooperative Tribuna! permilting the society

to be impleaded as a co-disputant so as to bring the dispute within
the purview of 5. 91{1) of the Act. It is said that the respondent
No. 2-society without first termmatmg the nominal membership of the
appellant could not make a claim for his eviction from the flat in
question (3) Whether a claim for ¢jectment of an occupant of a flat
by a housing cooperative society having been let into possession of
the premises under an agreement of leave and licence executed
between him and a member of the society, by virtue of his being a

“nominal member thereof, is a ‘dispute touching the business of the

society’ within the meaning of s. 91(1) of the Act? We proceed to
deal with these questions in turn.

"
_ -The statutory provisions bearing ipon these questions are set
out below. The relevant provision of sub-s, (1) of s. 91 of the Act,

_prior toits amendment, provides :

. “91(1) Notwithstanding anything contained in any
~ other law for the time being in force, any dispute touching
- the,,,...,business of a society, shall. be referred by any of
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the parties to the dispute.........to *the Registrar if both- ®

~ the parties thereto are one or other of the f ollowing :
(8) a society...............

(b) a member, past membcr ora person claiming through -
amember...............

Section 91(2) of the Act lays down that when any question arises
whether for the purpose of sub-s. (1) any matter referred to for
decision is a dispute or not, the question shall be considered by the
Registrar whose decision shall be final. The Registrar is, therefore,
required to decide as a preliminary issue the question whether the
dispute is of the kind as between .the parties in sub-s. (1). Unless
he finds that the dispute falls within s, 91(I) of the Act he will
have no jurisdiction to decide it, It also attaches finality to the
decision of the Registrar on the preliminary issue. Section 91(3)
states that save as otherwise provided under s, 91(3) of the Act, no
civil court shall have jurisdiction to entertain any suit’ or other
proceeding in respect of any dispute referred to in sub-s. (1).

Section 28(1), of the Rent Act insofar as material, reads :

“28(1) Notwithstanding  anything contained in any
law and notwithstanding that by reason of the amount
of the claim or for any other reason, the suit or proceed-
ing would not, but for this provision, be within its
jurisdiction ' '

{a) ia Greater Bombay, the Court of Small Causes

Bombay,
(aa) b XX XX
(b) XX xx . xx

shall have jurisdiction to entertain and try;apy suit or

- proceeding between a landlord and a tenant relating tp the
recovery of rent or possession of any premises to which
any of the provisions of this Part apply...and to decide
any application made under this Act and to deal with any
claim or question arising out of this Act or any of its
provisions and...no other court shalt have jurisdiction to’
- entertain any such suit, proc\.edmg or appl:cat:on ‘or to
deal with such claim or question.” -
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The two epactmepts degl with two distinet and sepgrate
fields and therefore the non-abstam,e clause in s. 91(1) of the Act
and that in s. 28 of the Rent Act operate op two different planes,
The two legislations pertain to different topics of Jegislation. It will
be noticed that 5. 28 of the Rent Act praceeds on the basis that
exclusive jurisdiction is conferred on ‘certain courfs to decide all
questions or claims under that Act as to partieg hetween whom
there is or was a relationship of landlord and tenant. It does not
invest those courts with exclusive power to try questions of title,
sng as betweeq the ng];tf;.ll owner Qnd a trespasser or a heensee,
for such questlons dé not arise under the Act’ The appellant

. having raised a plea in the nature of demurrer, the question of juris-

diction had to bg determiped }m;h pdvertepce to. the allegations
contained in the statement of claim made by the responden! No. 1
under 5. 91(1) of the Act and those allegations must be taken to be

. true. The respopdent No. 1 unequivocally gsserys that the parties

stogd in the relation of licensor and licensee apd that Fact is clearly
borpe ot by the terms of the agpeement of leave apd licence as
between the partics. The burden was on the appell@nt to establish
that he had the status of 8 “fenapt” within the meaaing of s. 5(11}
of the Rent Agt, as jt then stood, ag;l that burden he has failed to
dlschgrge If, ;henp{ore. pla;gnf,f jo the plaint does not admit a
relationship which would attract any of the prov1s;ons of the Act
on,which the exclusive Junsdnctvlop ﬁwen in s, 28 depends the
defendant g;nnot by his plea force t Pla:ntlﬂ’ to’ go to a forum
where on nverments the claun dpes not lie.

In our opinion, thete is a felt need at the very outset to dis-
place the appellant’s apprehensions that the effect of upholding the
judgment of the High Court would be to throw all licensées of
res1dent1al flats in multl-storeyed bulldmgs belonging to cooperatwe
housmg socletles w1thout any protectlon ‘The apprehenmns, if

. We may say so, appear to be” ‘wholly unfounded, .The Leglslature

was fully aware of the acute pauclty of- housmg accommodatlon in
the metropohtan city “of Greater Bombay and other urban areas in
the State, and also the fact that lessors of ownership flats were
adoptmg a dewce of mduetmg tenants ‘under the garb of an agree-
ment of leave and licence which left the Ticensee with no protection.
The Legislature therefore, stepped in and by Maharashtra Act 17 of
1973 the following prov:smns were inserted in the Rent Act.  Sub-s.
(1) of 8. 13A of the Rent Aet as mtroduced now, provides :

“15A(1) No;mthstandmg anythipg coptained elsewhere
- in this Agt or anything contrary in -any -other “law for the
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Ay time being in force, or in any contract, where any person

is on the Ist day of February 1973 in occupatlon of any
premises, or any part thereof which is not less than a

room, as a licensee he ghall on that date be deemed to have
become, for the purposes of this Act, the tenant of the
landlord, in respect of the premises or part thereof, in his
occupation, '

L | B

(2) XX  + S xx Xx b 3.4

The term “licensee” as defined in s, 5(4A), fnsofar as matenal
reads : :

“5, Tn this Act unless there is anythmg repugnant to
- the subject or context— )

(4A) “licensee”, in respect of any premises or any
part thereof, means the person who is in occupation of the
premises or such part, as the case may be, under a subgis-
ting agreement for licence given for a licence fee or charge;
and includes any person in such occupation of any premises -
or part thereof in & building vesting in or leased to a co-
operative housing society registered or deemed to be regis-
tered under the Maharashtra Cooperative Societies  Act,
1960; but does not include a paying guest, a member of
a family residing together, a person in the service or
employment of the licensor -etc;......... and the expressions
“licence, ““licensor™ and * premnses given on llcence“ shall
be construed accordingly.”

It is clear upon the terms of these sections that the appellant is not
entitled to the protection of s. 15A of the Rent Act. The Legis-

lature in its wisdom has drawn a line at February 1, 1973 and lald Pl

down the condition that a licensee in occupation under a subsustmg
licence as on that date shall be deemed to be a tenant. The sine
qua non for the applicability of s. 15A of the Rent Act is thata
licensee must be in occupation as on February I, 1973 under a
subsisting licence. -Itis not disputed that the appellant does not
answer that description since the agreement of leave and licence in
his favour admittedly stood terminated by the notice of the respon-
dent No. ! dated March 31, 1965. That being so, the appellant is
nothing but a rank trespasser and is not entitled to the protection

of s, 15A of the Rent Act and cannot therefore plcad the bar of

8. 28(1) thereof.

Y

".
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As a result of the introduction of s. 15A and s. 5(4A) of the
Rent Act by Maharashtra Act 17 of 1973, the licensee of any pre-
mises or any part thereof in a building vesting in or leased to a

-cooperative housing society reglstered or deemed to be registered

under the Act, who was in occupation of such premises under'a
subsisting licence as on Febroary 1, 1973, is by a legal fiction,

- deemed to be a tenant and thus has the protection of the Rent Act.

In such a case, the dispute between a licensor and a licensee relating

to possession of the premises of a flat would: attract s. 28 read with=
§5. 15A and 5(4A) of the Rent Act and fall outside the puiview of

the Registrar’s jurisdiction to adjudicate upon suck dispute under

8. 91(1) of the Act. Once this aspect is .kept in view, there need be

no apprehension %s expressed by learned counsel for _the appellant

that the effect of upholding the judgment of the High Court would

be to throw all licensees of residential flats in multi-storeyed build-

ings belonging to cooperative housing societies without any

protection.

It would be convenient to deal with the first two questions

_together. . The submission that the appellant- was inducted asa

tenant under the agreement of leave and licence is wholly mis-
conceived. The distinction - bétweeén a lease and a licence is well-
known. A bare reading of the agreement of leave and licence is
clearly indicative of the  fact that -the appellant was a licensee.
Admittedly, his occupation of the flat was not as a tenant but as
a licensee. That apart, the appellint brought a suit before the
Court of Small Causes seeking a declaration ' that it was a tenant
duly protected by the Rent Act and the agreement of leave and

licence was only a colourable tramsaction. The suit was heard on

merits and was dismissed by the Court of Small Causes in July
1972. Aggrieved by that decision, the appellant preferred an appeal

\\\before the Appellate Bench of the Small Causes Court but that

appeal also was dismissed. The question whether or not the

appellant was a licensee of the flat or a tenant thereof was directly -

and substantially in issue between the parties in .that suit, The
finding that he was not a tenant but had only the status of a licensee
operates as res judicata between the parties. The appellant having
failed in his suit for declaration of his alleged status of a tenant
brought in the Court of Small Causes cannot be permitted to re-
agitate the same question in these proceedings. Further, the licence
of the appellant having been terminated by the respondent No. 1
by her notice dated March 31, 1965, the appellant was not in occu-
pation of the flat on February [, 1973 under a subsisting tenancy

I
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_A and did not acquire the status of a tenant under s, [5Aandis -
therefore not protected under s. 13 of the Rent Act, s

As hereinbefore adumbrated, the respondent No. 2-society is

governed by the Regulations in Form-A. It is registered as a co-

. partnership “type housing society. The bye-laws of the society

B provide, inler-alia, by Bye-law 2 that one of the objects of the society

J would be to carry on the trade of buying, selling, hiring, letting and

developing land in accordance with cooperative principles. The

respondent No: 1 is a co-partner tenant member and holds flat No.

. 52in Form-A. The flat in question therefore belongs to the society :

and she is a co-partner tenant member thereof. Paragraph 5 of \ -
Form-A reads:

“5. No tenant shal! assign, underlet, vacate or part >
with the possgssion of the tengment or any part thereof - ‘
without the consent in writing of the society.”

D The two bye-laws relevant for our purposes are BYE- -laws 66 and
68(a) which provide as follows :
“66. Whenever a m,emb.er to whom a tenement, a_shop
or a godown has bpen allotted by the Society does not
require the same for his gwn pse temporarily or for a
specific period, he 'may offer the same to any
- person, as a licensee for temporary occupgtion for a speci- | :
fied period, provided that he shall—(a) sign and under: 4
taking as required by the Society; {(b) get such temporary |
occupant enrolled as @ pominal member of the society,
¥ {c} spall not permit such occupation before receiving per-

' mission from the Socjety’s Committee to do so, provided
such permissiop shall not be considered, unless the member |
has paid all his due to the Society uptodate, and zuthorizes
the Society to recover from the nomina]l member, out of +
compensation or rent receivable by him from the pominal

G member any amount due from the member to the Society
by way of taxes, general charges or any other dues.”

“58(3) No person shall be 3 sub-tenant or Ilcensee or

. lessee etc. of the Society or of 4 member, unless the Com:
'H = . miftee first enfols him a3 Nominal Member of the Society
. and he pays Rs. 500)as a security deposit to the Society.
For this purpose, he has to apply in a form prescribed by

N
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the Society. The Sediifity Dépofit Will bear Ho iftérest

. and will be issned ifi thé joint nidcié of the Sotisty 6t the
member (as the casé may be) afid the cteupant and it will
be refunded on- the o'ccupaﬁt vicating “ih¢ feiemient in
questwn

- The respondént No. t could not have I8t the premises to the
appellant in view of para 5 of the Form-A. All that she could do
if stie did not require the flat for her imfiédiate occupation was to

perinit the appellant of some onie {0 Gecapy the  sanié under an .

agreemént of ledve and licencs. Buf fof that ﬁurﬁaose both - fhe
patties ad fo comply with tle tequirdments of Byélaws 66 and
68(a). The respondent No. 1 #d the appeilant Accordingly by

‘thgir application dated December 8, 1961 applied {3 the socisty for

permission to let the flat on Jeave and licence and for the issnance
of five ‘B’ shares of Rs. 100 eel it fheir joiht ames ¢alled *occu-
patcy shares”. The reSpohdent No. Z:dotidty by its resslation
dated Decémber 15, 1961 issued the sharss applid for in their joint
pames &nd #lso admittéd the appellant #s & Hohinal member for
the purpose of occirpying the flat, After {he tefminatiot of the agres:

‘Pent of leave and licence, the appeffant fiad no fight to remdin in

oecupation of the flaf. The éonténtion that the réspondent No. 2-
§okiety eubriot rdise 4 disputé tegarding Kis uhdvthorized occupation

of th pretises affer (he révocition of thie ficence is devoid of

sabstence. The respondent Mo, 2-sotiety béing a co- partnersh:p

- fype housing soclely, having fet fat No. 5210 the tespondent No. g

& # do-partadér teéant mémbey, ‘was vifally mteresfed in ensuring
that no Strardger is i unduthorizéd occapation’ of the flat after the
expiry of the tert of the ficenee as it would tend to cause annoyance
and inconvenience to the other co-partner tenant members of the

There was a determined effort to unest:on the legality and
ptopriety of the order passed by the Maharashtra State COOperatlve
Tribunal allowing the application for transposition made by respon-
dent No. 2—socicty but we did not permit the appellant to do so
for obvious reasons. The appellant had chatlenged the impugned
order of the Tribunal by a writ petition in the High Court-and
eventually/fanled The appellant not having questioned the judgment
of the High Court, the order of the Tribunal allowing transposition

of the respondent No. 2-society as a co-disputant has attained a
finality which cannot now be upset. The proceadings initiated by »

.
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the respondent No. 1 under 8. 91{1) of the Act could not go on after
the High Court had taken the view in certain.cases that uniess the
cooperative housing society is a disputant, the claim by a member
thereof for possession of the premises of a flat against a licensee
would not be a dispute falling within the ambit of s. 91(1) of the
Act. That being so, quite apart from technjcalities, we are inclined
~ to the view that the High Court was fully justified in not interfering
with the impugned order: of ‘the Tribunal allowing transposition.
The Tribunal adopted a course which was both eminent and just and
was necessary for doing complete justice between the parties. The
appellant who is a rank trespasser has no equity in his favour. The
contention that the respondent No. 2—society could not be trans-
posed as a co-disputant in the proceedings under s. 91(1) of the Act

must therefore fail. .

The third question is the much vexed question on which the
decision of the appéal must turn. It is submitted that the dispute

between the licensor and the licensee was not one falling within the
purview of s. 91(1) of the Act. It is said that a dispute between a

.flat-owner ‘and the occupant as regards tenancy cannot be taken -
cognizance of by the Registrar under s, 91{1) of the Act, but the

remedy of the flat-owner lies by way of suit for ejectment under s. 28
of the Rent Act. The submission is that the fact that such letting
‘was forbidden by a regulation of the society was immaterial. In
reply, it is urged that the dispute undoubtedly is a dispute ' touching
the business of the society and therefore comes within the ambit of
s. 91(1) of the Act. It is further urged that the non-obstante clause
in s. 91(1) of the Act had an overriding effect over s, 28 of the Rent
Act, prior to the introduction of s, 15A and 5. 5(4A) in that Act.

v
There has been a long debate as to the true meaning of the - —

words ‘touching the business of the society’ occurring in s. 43(1) of
the Cooperative Societies Act, 1912 and there was a divergence of
opinion expressed by different High Courts but it is not necessary
to burden the ]udgment thh ‘many citations.

- In chcan Merchants Cooperative Bank Ltd. v. M]s. Dalichand
Jugraj Jain & Ors.,(*) the Court had occasion to construe the
meaning of the expression ‘touching the business>of a society’
occurring in 8. 91(1) of the Act. . It was observed that the answer
depends on the words used in the Act and that the non-obstante

(. [19631 1 S.CR. 867,
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clause clearly ousts the jurisdiction of civil courts if the dispute falls
squarely- within- the ambit of s. 91(t) of the Act, The Court‘then
went on to epumerate five kinds of disputes mentioned in s, 91(1):
first, disputes touching the constitution of a society; secondly,
dispu'tes touching election of the office-bearers of a society; thirdly,
disputes touching the conduct of general meetings of a society;
fourthly, disputes touching the management of a society and fifthly,

disputes touching the business of a society. In the context, it was
said ¢ ‘

“It is clear that the word ‘business’ in this context does
not mean affairs of a society because election of office-
~ bearers, conduct of general meetings and management of a
society would be treated as affairs of a society, In this
sub-section the word ‘business’ has been used-in a narrower
sense and it means the actusl trading or comercial or
other similar business activity of the society which the
society is authorised to enter into under the Act and the
Rules and it bye-laws.”

In regard to the question whether a dispute touching the assets of a
society would be dispute touching the business ,of the society, it was
observed : - : :

.-

“Ordinarily, if a society owns buildings.and lets out
parts of buildings which- it does not require for its own -
purpose it cannot be said that letting out of those. parts is

“a part of the business of the society. But it may be that it
is the business of a society to construct and buy houses and
let them out to its members. In that case letting out pro-
perty may be part of its business.”

Thus, the Court adopted: the narrower meaning given to the
word ‘business’ as expressed by the Madras, Bombay and Kerala
High Courts in preference to the wider meaning given by the
Madhya Pradesh and Nagpur High Courts. According to the view

taken in Deccan Merchant Cooperative Bank’s case, supra, the word

‘business’ in the context means *‘any trading or commercial or other
similar business activity of the society”’, It was held that the word
‘business’ in 8. 91(1) of the Act has been used in a narrower sense
and that it means the actual trading, commercial or other similar
business activity of the society which the society is authorised to
enter into under the Act and the rules and its bye-laws,

| .

b
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. Tn the present case, the socne‘ty i$ 4 tenant Lco-partnérship
type housieg society formed with the object of provididg residential

_accommodation to its co-partneér tedait tidmibers. Now, the nataré

of business which a society carriés on Has necessarily to be ascer-
tained from the object for which the socuety i$ eonstituted, and it
logically follows that whatevet the society does in the nottmal course_

- ofits activities such as by mltlatmg proceedmgs for removuig an act

of trespass by a stranger, from 4 flat aifotted to offe of it medtbets,
cannot but be part of its business. It is as mmuch the concern of the
society formed with the object of providing residential accommoda-
tion to its members, which normally is its business, to ensure that
the flats are in occupation of its members, in accordance with the
bye-laws framed by it, rather than of a person inan unautflonsed
occupation, as it.is the concern of the member, who lefs it out to
another under an agreement of leave and licence and wanfs to
secure -possession of the premises for hls ‘own use affer the termi.
nation of the licence. It must, therefore, follow that a claim by the
society together with such member for ejectment of a person who
was permitted to occupy having become a nominal member thereof
upon revocation of licence, is a dispute falling within the purview of
s. 91(1) of the Act. The decision in Deccan Merchants Cooperative.
Bank’s case, supra, is clearly distinguishable on facts. There, the
Court was dealing with a society which was a cooperative bank and
ordinarily a cooperative bank cannof be said to be engaged in
business when it lets out properfy owned by it. 1A that case, the
dlspute was not a dispute between 4 §oc ety and 4 meémber or a
person claiming through & mémber. Funthér Whelt the original
owner executed the lease, lié was 1ot acting 4% a ieribes but as a
mortgagor in posséssion and. thierefore thic cdop‘érafn?é bank® claim

" for ejectment of the lessée did nof fall within s. 91(1) (b} &f tHe-Act.

It is true that the Court in Deecan Merchants Cooperative
Bank*s éabe, supra, dedlt With ¥he §uéstisn Whéther on the fack and
¢ircumstances of that casé, the Rént Act apphed and accordingly the .
jufisdiction Of the Registist undér 6. 91(1) of the Act was ousted
and it was only the Cotirt of Small Causes whick bad jtisdiction-
to evict the tenant. The Couft réferred to the twin social objectives
wifh which the two enactiventy weré designed and obsetved that
while s 91(I) of the “Act was ilitended add meant; in the miaia, to

. shiorten litigition, lessén ifs Gosts and togrovidé a summaty proce-

dure for the detetiminiatioh of the disputes relating to the inferaal
management of the soiiéties, the Rent Att- was :ﬁténdtd to achieve

L
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a different social objective i,e. to prevent the eviction of tenants

and enhancements of rent, and then went on to say that it was =

necessty “that a dispute between the landlord and ténant should be
dealt with by the Courts set up under the Rent Act and in accor-
dance with the special provisions of that Act. It then dealt with
the inter-relation between the non-obstante clause in s. 91(1) of the
Act.and s. 28 of the Rent Act and observed that this special
objective under the Act does not impinge on the objective under-
lying the Rent. Act. It scems to us that the two Acts can be best
harmonised by holding that in matters covered by the Rent Act,
its provisions, rather than the provisions of the Act, should apply.
But where the parties admittedly do not stand in the jural relation-
ship of tandlord and tenant, as here, the dispute would be governed
by 5. 91(1) of the Act. - No doubt, the appellant acquired a right
to occupy the flat as a licensee, by virtue of his being & nominal
member, but in the very nature of things, his rights were inchoate,
In view of these considerations, we are oi the opinion that the
proteedings under s. 91(1) of tbe Act were not barred by the
provisions of 5. 28 of the Rent Act.

A great deal of rehance has been placcd by the appe]lant 8
counsel on the decusmn in, Sabharwal Bmthers & Anr. V. Smt Guna
Amrit Thandani of Bombay() Tjhe importance of thaf case lies in
flve fact that it relatés to the respondeat' No. 2 socidty, amd theé
disputdnt there was the owner of a flat on the séconrd floor of Bldek

" N8, 8 “Shyam Niwas™;  She was & meniber of the soeiety and $ard

soquired the flat in question, . which was Tet out To the aphettant
Subhiarwal Brothers utider an agreeinént of feave #hdl [iceamce, which
Wi fenewed from tinke to finté amd when she adked thé appelfatit to
vedate as dhe téquired the flar foi her personil occupwtion they
did not comply with the demand as a result of which. the. owner of
the flat filed a statement of claim before the Reglstrar under s. 91(1)
of thé Act whick reqifired alffirdfication: . Thefe - wis @ challenge to
the jurisdiction of fhie nominde of (he Registedir to whotir it was
referred, and ultimately he made an award that the appellant
Sabliarwal Brothers had decupied ‘the flat on feave and licence basis
and was therel’ore hable to be evicted. 1In revision, the Bench of the
$inall Causes Coirt held that the Reglstrars riominée did hive
jurisdicicn and the High ‘Court upleld the order of the Bench,

Allowing the appeal, this Court observed :

\D) 1197311 S.C.R. ‘53,
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. “With all respect to the High Court, it seems to us that
there was a fundamental error in the above approach. No
doubt it was the busiaess of the society to let out premises
ahd a member had no unqualified right to let out his flat or
tenement to another by virtue of the bye-laws and a breach
of the bye-laws could affect the defaulting member’s right
to membership. But we are not able to see how letting by
a member to another member would touch the business of
the society which included infer alia the trade of buying,
selling, hiring and letting land in accordance with coopera-
tive principles. The letting of flat by respondent No. 1
was a transaction of the same nature as the society itself
was empowered to enter into but and letting by itself did
not concern the business of the society in the matter of its
letting out flats. Nothing was brought to our notice to show
that such a letting would affect the business of the society
once it had sold the flat to the respondent No. 1. The
“position might have been different if the latter had himself
been a tenant of the flat under the society, *“To touch”
means “to come in contact with” and it does not appear
that there is a point of contact between a ietting by the
respondent No. and the business of the society when the
society was not itself the landlord of the flat.” '

It is we think, important to remember that this authority decided

only one point albeit a point of great importance namely, that the

society having sold the -flat, like any other vendor of immovable

property, the letting out of the flat by the flat-owner was no concern

of the society. . There was nothing to show that such letting would
affect the business of the society once it has sold the flat. With

respect, we entirely agree with all that was said. But then the

Court went on to say : |

“The position might have been different if the Iatter
had himself been a tenant of the flat under the society.”

It logically follows, as a necessary corollary, that if the transaction
- between the society and the holder of the flat were governed by
Regulations in Form-A, as here,.that is to say, if the society had
let out the flat to her, the decision of the Court would have been
otherwise. ~

The decision in Sabharwal Brothers’ c}zse,‘ supra, is distinguish-
able for two reasons. First, there was an outright sale of the flat by
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the society and not thﬁt it had been let out to her undcf Regula-

_ tions in Form-A; and secondly, the socwty havmg sold the flat, the

letting of the flat by the ﬂat-owner did not in any way affect the
business of the society in the mater of its letting out the flat. ‘The

* observation made by this Court that the fact that such letting was

forbidden by a regulation of the sociefy was imiaterial did not fall
for decision in that case and was a mere obiler.

In the repult, the appeal must fail and is dismissed with costs.

S.R. Appeal dismissed.



