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CIX, MADRAS 

'" JCS. RATHNASWAMY 

December 18, 1979 

[ V. D. TULZAPURKAR AND E. S. VENKATARAMIAif, ) LJ 

Inclia:i lncorne 1ax Act, 1922, Section 4A(a)(ii) status of an as!Mssee "Q.J 

,resident in the taxable territories in India" or non-resident-Scope of the ~ection 
-Meaning of the words "rnaintains" 'has maintained for hi1n a dwelling place'. 

The as~i;;s.see one of the sons of Subramania was born and brought up in 
Ceylon and had his own business and properties in Ceylon. After the death 
of his father and his paternal uncle Arurnugha, the assessee's two other brothers 
Ganapathi and V'elayadham and his cousin Ganesa son of Arun1ugha formed a 
Hindu Undivided Family. That fa:mily owned an ancestral house at Orthanad 
in Taajore district, which \\'as used as dwelling by the step-mother of assessee, 
his fwll brothers and his cousin Ganesa. The family also owned shops and 
agricultural lands. The family properties were managed by Ganes~ and were 
maintained by him out of the agricultural and rental income. The assessee 
never enjoyed any portion of the family incon1e. In July 1958 the assessee 
on the one hand and other members of the fa.mily on thf" other executed a 
mutual deed of release relinquishing each party's rights in fe '/Our of the other; 
inter alia the asSf'.ssee released all his rights, title and interest in the family 
properties in favour of his brothers, reciting therein that the fan1ily properties 
were never enjoyed by him bnt only by others. This deed ot release was found 
to be atII instrument bo,na fide entered into by the parties. 

It appears that he started constructing a theatre· in Orthanad in 19 53 which 
-wa.o; completell in 1957· and during the said corntruction he paid occasional visits 
and stayeJ sometime in rhc family hous.e, sometimes in a chatram in Tanjoro 
and at times in a hotel. Thus from 1-4-52 to 31-3-53 he stayed for ~ day• 
in India, from 1-4-53 to 31-3-54 he did not come to lridia at all; from 1-4-54 
to 31-3-55 he stayed for 28 days in India; from 1-4-55 to 31-3-56 he stayed 
for 47 days in India and from 1-4-56 to 31-3-57 he stayed for 23 days in 
India. 

~ In the above circumstances for the assessment years 1952-53, 1953-54 
1956-57 and 1957-58, the assessee filed retunlS, but for the first two years ~fte; 
proceedings were initiated under section 34(i)(a) of the Act and for tne latter 
two years on his own offering his income in Ceylon for assessn1ent. The status 
declared in all the returns wrus "he was a resident and ordinarily resident person". 
The Income Tax Officer completed the assessment on the basis of the returns 
filed. He also initiated penalty proceedings against the ilssessee under section 
28 (1) (a} for not filing the returns in time and levied penalties against him. 
h the. a~s preferre~ by the asses~ee .which were principal1y directed against 
the re1echon of the c1a1m made by him in respect of the double taxation relief 
alt additional ground was taken that the assessee should have been treated as ~ 
'a'."l:'resid~nt' in all the Y~lM'S. Th: Appellate Assistant Commissioner upheld 
tbIS add1t10nal ground talcing the view that since during bis sojourn in India, 
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A the assessee \Vas staying in the family house more as a guest, he neither main· 
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tained nor had maintained ::t dwdling place in the taxable territories and, 
therefore, section 4A(a) (ii) of the Act was inappliccible. Having lost their 

. appeals before the Tribqnal and on references to the Iligh Court, the Revenue 
came up in 3.ppeal by certiih:ales to this Court. 

Dismissing the a'Ppeals, the Court, 

J:IBLD: 1. Section 4A(a) (ii) of the Incon1e Tax Act, 1922 raises a statu· 
tory fiction since it is prefaced hy the phrase "for the purposes of this Act". 
Further the language of the provision makes it clear that it lays down a technical 
test of territorial connection amounting to residcnCe a•pplicable to all individuals 
-foreigners as v.·ell as Indians, including Hindus, Christians, ?vluslims, Parsis 
and othero irrespective of the personal law governing them. [524 D-E] 

2. Section 4A(a) (ii) makes it clear that before any individual can be said 
to be a residerit in the t<l!Xablei territories in any previous year two conditions 
are required to be fulfilled; (a) there 1nust be a dwelling place maintained in 
the taxable territories either by the assessee himself or by some one else for 
him for the requisite period and (b) the assessee must live in the taxable terri­
tories (though not necessarily therein) for sometime, however short, in the 
previous years. In the instant case, the second condition was SCl!tisfied in regard 
to the assessee. [524 E-G] 

3. Section 4(A) (a) uses the expression 'dwelling place' a flexible expression 
which should be construed according to the object and intent of the pb.rticular 
legislation h1 which it has been used. Primarily the expression means 'residence'~ 
"abode", or "home" where an individual is suppClsed usuaJly to live and sleep 
and since the expression has been used in a taxing statute, in the context of a 
provision which Jays down a technical test of territorial connection amounting 
to residence, the concept of an abode or home would be implicit in it. In 
other words, it must be a house or a portion thereof which could be regarded 
RS an abode or home of the assessee in taxable territories. ln other words, 
when you go to a house you should be really going home, then you are going 
to a dwelling house '\\'hether n1aintained by you or by some one else and a 
house may be your borne whether it belongs to you or belongs to some one 
else. ln other ~'ords with regard to the house where he goes and lives, he 
must be able to say that it is his abode or home. There.fore, there is no erro1 
in introducing the concept of home or abode into the section. [526 CE, 
527 E-F] 

C.l.T. Bombay 1'./orth etc. v. Foolabhai Khodabhai Patel 31 l.T.R. 771 
(Bombay); approml. 

Pickles v. Foulsham, (1925) 9 Tax Cases 261; quoted with approval. 

Section 4(A) (a) uses two expressions : ''he maintains a dwelling pla~e" and 
"he has maintained for him <l! dwelling plac·e". The latter expression, obviously 
means he causes to be maintained for him a dwelling place. In either of these 
expressions the volition on the part of the assessee in the maintenance of the 
dwelling place emerges very clear1y : whether he maintains it or he causes it to 
be mainta·ined; the maintenance of the dweJling place must be at bis instance~ 
behest or request and when it is maintained by someone else other than the 
•ssessee, it must be for the assessee or for his benefit. [527 G·H, 528 A] 
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Mere ownership of a fractional share or interest in tilt family house with 
the consequent right to occupy it without anything more, would not be sufficieni 
to satisfy the requirements of section 4A(a) (ii), for the requirements thereof 
a.re : not only there must be a dwelling place in which the assessee has a right 
to live but he n1ust maintain it as his home or he must have it maintained for 
him as his home. [530 A-B; 528 HJ 

In the instant case, (i) on the material on record, the family' house in whicl1 
the assessee stayed was neither his abode or home nor was it maintained by 
Ga.nesa at the iff~tance of the assessee or for his benefit, even though it was 
tr:ue that the asses~ee as a coparcener had a share and interest in the family 
house and also a consequent right to occupy it without any let or hindrance: 
[528 A, 529 A, 530 FJ 

(ii) his stay in the family house was found to be as a guest enjoying tho 
hospitality of his kith and kin, rather than as an inhabitant of his abode or 
home; and (iii'> therefore, he was rightly regarded as non-resident. [530 F-0] 

C.l.T., Madras v. Janab A. I'. Mohamed Noohu and Ors., 43 I.T.R. 88 
(Mad.); npproved. 

S. M. Zackariah Sahib v. C.l.T., Madras 22 J.T.R. 359 Mad., Ramiibhai 
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Hansihhai P.atel v. Income Tax Officer, Special Circle, Ahmedabad, 53 I.T.R. D 
547 (Guj.); distinguished. 

CIVIL APPEUATE JURTSO!CTION : Civil Appeal Nos. 2007-2014 of 
1972. 

From the Judgment and Order dated 24·4·1970 of the Madras 
High Court in Tax Case No. 156/67 (Ref. No. 54/67). 

S. T. Desai, S. P. Nayar and Miss A. Subhashini for the Apf"'llant. 

T. A. Ramachandran (Amicus Curiae) for the Respondent. 

The Judgment of the Court was delivered by 

TULZAPURKAR, J.-These appeals by certificates under s. 66A(2) 

E 

of the Indian Income Tax Act, 1922 (hereinafter referred to as 'the F 
Act') raise the question whether the respondent-assessee was a resident 
in the taxable territories under s. 4A(a) (ii) of the Act for the con­
cerned assessment years? 

The facts giving rise to the aforesaid question are these: Subramania 
and Arumuga were two brothers; the former had tfilee sons Raina- G 
swamy, the assessee, Ganpathi and Velayudham while the latter had 
only one son Ganesa. After the death of Subramania and Arumuga 
their sons formed a Hindu Undivided Family; that family owned an 
ancestral hous•o at Orthanad in Tanjore District, which was used as 
dwelling by the step-mother of the assessee, his full brother and his 
cousin Ganesa; the family also owned shops and agricultural lands. H 
The family properties were managed by Ganesa and were maintained 
by him out of the agricultural and rental income. Admittedly, the 
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assessee never enjbyed any portion of th; family income. Born and 
brought up in Ceylon, the assessee had his own business and properties 
in Ceylon. He had eight childre\1 all born and educated in Ceylon. 
It appears that he started constructing a theatre in Orthanad in 1953 
which was completed in 1957 and during the said construction he paid 
occasional visits and stayed sometimes in the family house, sometimes 
in a chatram in Tanjore and at times in a hotel. Thus, from 
1-4-1952 to 31-3-1953 he stayed for 8 days in India, from 1-4-1953 
to 31-3-1954 he did not come to India at all, from 1-4-1954 to 
31-3-1955 he stayed for 28. clays in India, from 1-4-1955 to 31-3-1956 
he stayed for 47 days in In~. nd from 1-4-1956 to 31-3'1957 he 
stayed for 23 days in India. n .July 1958 the ass·~ssee on the one 
hand a'nd other members of t •o family on the other executed a mu:ual 
deed of release, relinquishing each party's rights in favour of the other; 
inter alia, the assessee released all his rights, titk and interest in the 
family properties in favour of his brothers, reciting therein that the 
family properties were never enjoyed by him but only by others. 
There is no dispute and the Tribunal has also found that the deed of 
release was an instrument bona fide entered lnt0 between the parties. 

In the above circumstances for the assessment year 1952-53, 1953-
54, 1956-57 and 1957-58, the asseasee filed returns, but for the first 
two years after proceedings were initiated under s. 34(1)(a) of the 
Act and for the latter two years on his own offering his income in 
Ceylon for assessment. The status declared in all the returns was 
that he was 'a resident and ordinarily resident person.' The· Income 
Tax Officer completed the as&cssments on the basis of the returns 
filed. He also initiated penalty proceedings against the assessee under 
s. 28( 1) (a) for not filing the returns in time and levied penalties 
on him. In the appeals preferred by the assessee, which were princi­
pally directed against the rejection of the claim mad~ by him in respect 
of the double taxation relief, an additional ground was taken that the 
assessee should have been treated as a 'non-resident' in all the years. 
The Appellate Assistant Commissioner upheld this additional ground 
taking the view that ~ince during his sojourn in India the assessee was 
staying in the family house more as a guest, he neither maintained nor 
had maintained for him a dwelling p:ace in the taxable territories and, 
therefore, s. 4A (a) (ii) qi' th"! Act was inapplicable. The Depart­
ment carried the matter in further appeals to the Trihu11al but the 
Tribunal called for a remand report from the Appellate Assistant 
Commissioner after a fuller examination as to the factu2l position 
whether the assessee did maintain a dwelling place in India or the 
same was maintained for him by others inasmuch as the Tribunal felt 
that the Department did not have an effective opportunity to mee( the 
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aspect raised for the first time before the Appellate Assistant Com- A 
missioner. In the remand proceedings oral evidence was recorded by 
examining the assessee and two others and the final report was for­
warded to the Tribunal. On the basis of the material collected and 
forwarded to it, the Tribunal took the view that the assessee was a 
natural· born Ceylon citizen staying in Ceylon most of the time, that 
his visits to India in th~ aggregate were for 13 7 days in the period of 
11 years (from 1-4-46 to 31 ·3-67), that the evidence snpported the 
theory that he was more a guest in family house in India than an 
inhabitant of his own house or home, that there was nothing to show 

B 

~ that the assessee enjoyed any of his family income or had any separate 
111111" portion of t!J.e family house reserved for him during his sojourn to c 

India and that there were no enough materials to say that there was 
a residence either run or maintained by the assessee in India. In 
this view of the matter the Tribunal upheld the Appellate Assistant 
Commissioner's order cancdling the assessment orders made against 
the assessee. As a consequence, the Tribunal also cancelled the 
penalties that were levied on the assessee. 

At the instance of the Revenue and on a direction from the High 
Court the Tribunal referred the following two questions to the High 
Court for its opinion : 

D 

"!. Whe,thcr on the facts and in the circumstances of the E 
case, the Tribunal was right in holding that the 
assessee was non-resident? 

2. Whether on the facts and in the circumstances of the 
case, the Tribunal was right in holding that there was . 
no liability to penalty under section 28(1) (a) ?" F 

The High Court answered both the questions in favour of the 
assessee and against the Revenue. While dealing with the first ques­
tion, which was the principal question raised in Reference, the High 
Court took the view that the answer to that qu•cstion depended upon 
a bundle of facts and their cumulative effect and in its view the cumu- G 
lative effect of the totality of facts found by the Tribunal did not lead 
to the inference that a dwelling place or dwelling; house was maintained 
by the assessee or the same was maintained by others for him but oh 
the other hand the evidence showed that the assessee was enjoying 
the hospitality of his kith and kin during his stay in the family house 
where he was treated as a guest. The High Court further held that H 
\he mere fact that the assessee had a right in the family house at 
Orthanad in Tanjore District and that he was occasiQnally lodging 
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there did not mean that he was maintaining the same or had it main­
tained for him and that what. the Jaw required was the maintenance of 
a dwelling place which should be his donms mansionalis; in other 
words, if the dwelling place was not his second home or the real centre 
of his life then the assessee would be a non-resident. It is this view 
of the High Court that is being challenged before us in these appeals 
by the Revenue. · 

Since the question raised before ns pertains to the proper construc­
tion of s. 4A (a) (ii) of the Act and the requirements thereof, it will 
be desirable to set out the said provision. It runs thus: 

"For the purposes of this Act-

(a) any individual is resident in the taxabfo territories in 
any year if he-.... 

(ii) maintains or has mai'ntained for him a dwe!Jing place 
in the taxable territories for a period or periods 
amounting in all to one hundred and eighty-two days 
or more in that year, is in the taxable territories for 
any time in that year." 

Since the section is prefaced by the phrase ''for the pnrposes of 
this Act", it is clear that it raises a: statutory fiction; further the 
language of the provision makes it clear that it Jays down a technical 
test of territorial connection amounting to residence applicable to all 
individuals-foreigners as well as Indians, including Hindus, Chris­
tians, Muslims, Parsis and others irrespective of the personal law 
governing them. On a reading of the provision it becomes clear that 
before any individual can be said to be a resident in the taxable terri­
tories in any previous year two conditions are required to be fulfilled : 
(a) there must be a dwelling place maintained in the taxable territories 
either by the assessee himself ·or by some one else for him for the 
requisite period and (b) the assessee must live in the taxable territories 
(though not necessarily therein) for some time, howsoever short, in 
the previous year. In the instant case it was not disputed before ns 
that the second condition was satisfied in regard to the assessee. The 
qnestion that we have to consider is whether on the facts found by the 
Tribunal it could be said that the assessee maintained or had main­
tained for him a dwelling place in the taxable territories for the re­
quisite period. It was not disputed that the assessee himself did not 
maintain the family house but it was maintained by Ganesa as the 
manager of the Hindu Undivided Family. If th~ family house, which 
was maintained by Ganesa as the Karta, in which the assessee had a 
share or interest and stayed for short periods during the previous years 
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relevaht to the assessment years in question could be considered to be 
a dwelling house or a dwelling place maintained for him or for his 
renefit, then no difficulty would arise with regard to the requisite 
period because undoubtedly that dwelling place was there during all 
the previous years relevant to the assessment years, and the assessee 
will have to be regarded as a resident in the taxable territories for the 
concerned years. 

Counsel for the Revenue contended that the expression "maintains 

1 a dwelling place" inter alia connotes the ich:a that an assessee owns a 
dwelling house which ho can legally and as of right occupy if he is so 
minded during his visits to India while the expression "has maintained 
for him a dwelling place'' would cover a case where the assessee has a 
right to occnpy or live in a dwellihg place during his stay in India 
though the expenses of maintaining such dwelling place are not met 
by him wholly or in part and since in the instant case it was a joint 
family dwelling house maintain~d by the Manager for the family 
wherdn the assessee had a right ot dwellin,g without any let or 
hindrance, it must be held that the assessee had maintained for him 
a dwelling house. In support of these contentions strong reliance was 
placed by him upon two decisions-one of the Madras High Court in 
S. M. Zackariah Saheb v. C.l.T. Madras(') and the other of Gujarat 
IllgJi Court in Ramjibluii Hansjibhai Patel v. Income Tax Officer, 
Special Circle, Ahmedabad.(2 ) According to him the section merely 
speaks of a dwdling place of an assessee and does not require his 
actual residence in it nor does it require any establishment maintained 
by him or for him and it would be, therefore erroneous to introduce 
into the section the concept of 'attachment' or 'permanence' or 'home'. 

On the other haud, counsel for the ass<:ssee contended that three 
aspects emerge from the phrase "he maintains or has maintained a 
dwelling place for him" : (i) the volition of the assessee in maintain­
ing the dwelling place or its maintenance being at his instance, behest 
or request, (ii) the expenses of maintenance must be met by the 
assessee and (iii) the house or a portion thereof must be s•et apart and 
kept fit for the dwelling of the assessee. According to him what is 
contemplated by section 4A (a) (ii) is the de facto mainrmance of a 
dwelling place for the assessee and not maintenance for him as one of 
a body of individuals; in. other words, the section cannot apply to a 
case where a dw.=lling place is in possession of other members of the 
Hindu Undivided Family and the ass0'5~<:e has a right of common 
enjoyment. Counsel cqntended that on the facts found in the case the 

(l) 22 I. T. R. 359. 
(2) 53 I. T. R. 547. 
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nssessee had stayed in the family honse as a guest and enjoyed the 
to3pitality of his kith and kin and, therefore, though as a co-parcener 
he had a right in the family hou~e his occasional lodging there could 
not mca:i. that he was ma~ntaining the same or had it maintained for 
him. In other words it was not his home. Strong reliance was 
placed by him on the Bombay High Court decision in C.l.T. Bombay 
North, etc. v. Fala.bhai Khodabhai Patel(!) where th~ connotation of 
a "dwelling place" occurring in s.4A (a) (ii) was equated with a 
house which could be regarded by the assess•ce as his hime. He urged 
that both the Tribunal and the High Court were right in coming to 
the conclusion that the family house had not been maintained for the 
benefit of the assessee as his abode or home away from Ceylon and, 
therefore, he was rightly regarded as a non-resident. 

At the outset it may be pointed out that the section uses the ex· 
p1'.'!ssion 'dwelling place', a flexible expression, but the expression must 
be construed' according to the object and intent of the particular legis­
lation in which it has been ·used. Primarily the expression means 
'residence', 'abode' or 'home' where an individual is supposed usually 
to live and sleep and since the expression has been used in a taxing 
statute in the context of a provision which lays dawn a technical test 
of territorial connection amounting to residence. the concept of an 
abode on home would be implicit in it. In other words, it must ll!e 
a house or a portion thereof which could bo regarded as an abode or 
home of the assessee in the taxable territories. In our view, this as­
pect of the matter has been rightly emphasiZ'<'d by the Bombay High 
Court in Phulabhai Khodabhai's case (supra), where Chief Justice 
Chagla has observed thus: 

"When we look at the language used by the Legislature, 
it is cle;ir that what is sought to be emphasized is that there 
must be not only a residence or a house for the assessee in 
the taxable territories, but !here must be a home. 

The connotation of a dwelling place is undoubtedly 
diffurent from a mere rtside'nce or a mere house in which 
one finds oneself for a temporary or short period. A 
dwelling place connotes a sense of permanency, a sense of 
attachment, a sense of surroundings, which would permit a 
person to say that this houoo is his horn'-'. Undoubtedly a 
man may have more than one home; he may have a home 
at different places; but wiih regard to each one of these he .. 

(I) 31 I.T.R. 771. 
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must be able to say that it is something more than a mere 
house or a mere residence." 

Similar view was expressed by Mr. Justice Rowlatt in Pickles v. 
Foulsham,(') where the question whether the assessce was a resident 
in England for the purpose of payment of Income-tax had to be 
decided on general principles in the abs•rnce of a'ny statutory provision 
in the English statute with regard to residence as we have in our 
taxing statute. At page 275 of the report the 1'cam~d Judge observed 
thus: 

"A man, I suppose, may keep a house for his wife and 
come there merely as a visitor; he may keep a house for his 
mother, and, when he can ge( away, always go there to see 
her; but it may be that it is his mother's house, even if he 
is paying for it, a·nct he is going th_ere as a visitor. He keeps 
the house for his wife and childre·n; it may be that he is 
going thw2 as going home; it may be that that is the centre 
really of his life, that he keeps many belongings there, and 
so on, and his time in Africa is really, in truth, a pe.riod of en­
forced absence from what is truly his residence. Now it 
may be on•e, or it may b~ the other." 

In other words, the test which the learned Judge laid down was 
that when you go to a house you should be really going home, then 
you are going to a dwelling house whether maintained by you or by 
someone else, a nda house may be your home whether it belongs to 
you or belongs to someone else. In other words, with regard to the 
house where he goes and lives, he must be able to say that it is his 
abode or home. It is, therefore, not possible to accept the, contention of 
learned counsel for the Revenue that it is erroneous to introduce the 
concept of home or abode into' the section. 

Secondly, the section uses two expressions : "he maintains a dwel­
ling place" and "he has maintained for him a dwelling place." The 
latter expression, obviously, means he causes to be maintained for him 
a dwelling place. This is clear from the fact that the relevant provi­
sion in the 1961 Act has uow been altered and it says "he causes to be 
maintained for him" and in the Notes on Clauses to the concerned Ilill 
it has been explained that the words "has maintained" ins. 4A(a) (ii), 
have been replaced in the draft by the words "causes to be maintained", 
which express the intention better. Now, in either of these expressions 
the volition on the part of the assessee in the maintenance of the dwel­
ling place emerges very clearly; whether he maintains it or he causes 

ti) (1925) 9 Tax cas. 261. 
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it to be maintained, the maintenance of the dwelling place mu,st be at 
his instance, behest or request and when it is maintained by someone 
else other than the assessee, it must be, for the assessee; or for' his bene­
fit. Therefore, the question that will have to be considered in the 
instant case is whether on the facts found by the Tribunal the family 
house which was maintained by Ganesa as the Karla could be regard­
ed as an abode or home of the assessee maintained at the instance of 
the assessee and for his benefit ? The facts found in the instant case 
are : (I) the assessee, born and brought up in Ceylon, had his own 
business and properties in Ceylon, (2) he had 8 Children all l:JOrn and 
educated in Ceylon, (3) the H.U.F. (of which the assessee was a 
coparcener at the material time) owned an ancestral house at Orthanad, 
which had been and was being used as a dwelling by the assessce's 
step-mother, his full brothers and his cousin Ganesa, and the same was 
being maintained by Ganes.a out of income of family properties, ( 4) 
during the previous years relevant to the assessment years in question 
while the construction of the assessee's theatre in Orthanad was in 
progress, the assessee paid occasional visits and stayed sometimes in 
the family house, sometimes in chatram at Tanjore and at times in a 
hotel, (5) there was positive evidence on record that during his stay in 
the family house the assessee was considered only as a guest enjoying 
the hospitality of the family, (6) the assessee admittedly never enjoyed 
any portion of the family income nor was he connected with the mana­
gement of the family properties, including the house and (7) in July 
1958 by a deed of release the assessee relinquished all his right, title 
or interest in the family properties in favour of his brothers. On these 
facts it becomes transparently clear that the assessee whenever he stayed 
in the family house during the relevant previous years was more a 
guest therein enjoying the hospitality of his kith and kin than an inha­
bitant of his own abode or home and further that the family house was 
maintained by Ganesa not at the instance of the assessee nor for his 
benefit but it was maintained by him for the rest of the family. It is 
true that the house at Orthanad was at the, material time; a joint family 
house in which the assessee as a co-parcener had a share and 
interest; it is also true that as a coparcener he had a right to occupy 
that house without any Jet or hindrance, but mere ownership of a frac­
tional share or interest in the family house with the consequent right 
to occupy it without anything more would not be sufficient to satisfy 
the requirements of section 4A(a) (ii), for, the requirements thereof 
are : not only there must be a dwelling place in which the assessee has 
a right to live but he must maintain it as his home or he must have it 
maintained for him as his home. The material on record shows that 
the family house in which he stayed was neither his abode or home nor 
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was it maintained by Ganesa at the instance of the assessee or for his 
benefit. 

Turning to the two decisioµs-one of the Madras High 
Court and the other of the Gujarat High Court-on which reliance 
was placed by counsel for the Revenue, we may at once say that both 
the decisions are clearly distinguishable. The decision of the Madras 
High Court in Zackriah Sahib's case (supra) dealt with a case of an 
assessee who was a Muhammadan merchant. He carried on business 
in Ceylon and resided there. His parents lived in British India, as it 
then was, in a house owned by his mother. The assessee's wife also 
lived in British India-sometimes with his parents and sometimes with 
her parents. The assessee was remitting monies now and then to his 
parents for their maintenance. He visited British India during the 
year of account and stayed in his mother's house with his parents. The 
Appellate Tribunal held that the assessee was resident in British India 
within the meaning of s 4A(a) (ii). Reversing this decision, the 
Madras High Court held that the assessee did not maintain a dwelling 
place in British India and that his mother's house was maintained fa< 
the parents of the assessee and not for the assessee himself. Obviously, 
the house belonged to the mother of the assessee which he had no 
legal right to occupy and, therefoPo, it could not be said that the as••cs­
see maintained a dwelling place in British India. Counsel, however. 
relied upon certain observations made by Vishwanatha Sastri, J., in 
that Judgment, which ru\l thus : 

"The expression 'maintains a dwelling place' connotes 
the idea that the assessee owns or has taken on rent or on a 
mortgqge with possession a dwelling house. which he can 
legally and as of right occupy, if he is so minded, during his 
visit to British India ........ In our opinion, the expression 
'has maintained for him' would certainly cover a case where 
the assessee has a right to occupy or live in a dwel!ing place 
during his stay in British India though the expenses of main­
taining the dwelling place are not met by him in whole or 
in part. A member of an undivided Hindu family ..... . 
has a right to live in the family house when he goes there, 
though the house is maintained by the manager of the family 
and not by the assessee from his own funds ...... In such 
cases it can be said that the assessee has a dwelling place 
maintained for him by the manager of the family for he has 
a right to occupy the house during his visits to British India." 

Relying on the aforesaid passage, counsel urged that in the instant 
case the house at Orthanad was maintained by Ganesa as a Karta of the. 
family and since the assessee as a coparcener had a right to live in it 
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during his visits to India it must be held that the assessee had maintain­
ed for him a dwelling place in India. It is not possible to accept this 
contention, for, in our view, the aforesaid passage, taken in its content, 
does not lay down as a proposition of law that mere ownership of a 
fractional share in a family house with a consequent right to occupy 
the same with nothing more would constitute it a dwelling house of 
such owner within the meaning of s. 4A(a) (ii); for, it must further 
be shown tljat it was maintained by the manager at the instance of the 
assessee and for his benefit. That is how the aforesaid passage has 
been partly explained and, in our view, rightly, by the Madras High 
Court in a subsequent decision in C.l.T. Madras v. Janab A. P. 
Mohamed Nooh:i & Ors-(') The Gujarat decision in Ramjiblwi 
Hansjibhai's case (supra) was clearly a case where the joint family 
house was maintained as a dwelling place for the benefit of all mem­
bers of the joint family, including the assessee. The main contention 
urged on behalf of the assessee in that case was that the dwelling 
house was not maintained for the ~ ~ an iiidividual but it wc1s 
maintained not only for him but for other members of the joint 
family as well and, therefore, the requirements of the section were 
not satisfied. The contention was negatived. In other words, it 
was not disputed in the Gujarat case that a dwelling house was 
maintained by the manager of the family for the benefit of the assessee. 
In the instant case on the facts it has been found that the family 
house was maintained by Ganesa not for the assessee, nor for his bene­
fit but for the other family members. 

Having regard to the above discussion it is clear that though the 
assessee could be said to have had a share in the joint family house 
with a consequent right to occupy the same it could not be said that 
the said family house was maintained by Ganesa as the Karta of the 
family as a dwelling place for the assessee or for his benefit nor was 
it maintained by him at the instance of the assessee. Moreover, his 
stay in the family house has been found to be as a guest enjoying the 
hospitality of his kith and kin rather than as an inhabitant of his abode 
or home. In this view of the matter the assessee, in our view, was 
rightly regarded as a non-resident. The appeals are therefore, dis-
missed. · ,~;..·. 

S.R. Appeals dismissed. 

(1) 43 I.T.R. 88, 
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