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V. C. SHUKLA

V.
STATE THROUGH C.B.1

December 1, 1979

[S. MurTazA FazaL Arl, P. N. SHiNGHAL, D. A. DESAI AND
A P. Sen, J1.]

Special Courts Act, 1979—Section 11(1) and 11(2)—Scope of—Order of
Judge of Special Court directing a charge to be framed against the gccused—
Whether an interlocutory order—-Appeal—If lies against that order—

Interlocutory order—What is.
Non-obstante clause—Interpretation of.

Section 11(1) of the Special Courts Act, 1979 provides that “notwithstand-
ing anything in the Code of Criminal Procedure an appeal shall lie as of right
from any judgment, sentence or order, not being interlocutory order, of a
Special Court to the Supreme Court both on facts and law.” Sub-section (2)
provides that “except as aforesaid no appeal or revision shall lie to any court
from any judgment, sentence or order of a Special Court.”

The Special Judge appointed under the Special Courls Act, 1979 directed a

charge to be framed against the appellant under section 120B LP.C. read with
gection 5(1)(d) and section 5(2) of the Prevention of Corruption Act, 1947.
At the stage of hearing, a preliminary objection as to the maintainability of
the appeal was raised on behalf of the State on the ground that the order
impugned being purely an interlocutory order within the meaning of section
11(1) of the Act no appeal lay to this Court.

On behalf of the appellant it was contended that the term “interlocutory
order” has been used in the same sense as has been nsed in section 397(2) of
the Code of Criminal Procedure and the same construction placed by this Court
on the cxpression should apply in interpreting this expression, particularly when
the Act does not give any remedy to the accused.

Per 8. Murtaza Fazal Ali and Sen, J1. .

The order passed by the Special Jndge was an interlocutory order and the
appeal filed against that order in this Court is not maintainable. {434 Al

1(a) The expression interlocutory order in section 11(1) has been used in

the natural sense and not in a special or in the wider sense in which it is used

in section 397(2) of the Code. [433 G]
(b) On a true construction of section 11(1) and taking into consideration

. the natural meaning of the expression interlocntory order there can be no doubt

that the order framing charges against the appellant under the Act was merely
an interlocutory order which neither terminated the proceeding mnor finally
decided the rights of the parties. Taking its natural meaning and applying the
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non-obstante clause the position is that the provisions of the Code of Criminal
Procedure are expressly excluded by the non-obstante clause and, therefore,
section 397(2) of the Code cannot be called into aid for holding that the order
impugned is not an interlocuiory order. [433 B-C]

(c) The term “interlocutory order” used in section 397(2) of the Code
relates to various stages of the trial, namely inquiry, trial or any other proceed-
ing. The object seems to be to cut down the delays in stages through which a
criminal case passes before it culminates in an acquittal, dischargd or convic-
tion. Having regard to the very large ambit and range of the Code the
expression. interlocutory order would have to be given a broad meaning so as
to achieve the object of the Code without disturbing or interfering with the
fairngss of the trial. [392 A-C]

(d) In Amar Nath v. The State of Haryana, aithough this Court held that
an order summoning an accused was not an interlocutory order being a matter
of moment which decided an important aspect of the trial it was, in a ‘sense, a
final order which could be revised by the Sessions Judge or the High Court
under section 397 of the Code. In the circumstances of that case this Court

held that such an order could not be said to be purely an interlocutory order.
[394 D]

Amar Nath & Ors. v. State of Haryana & Ors. [1978] 1 SCR 222, approved.

A{e) In Madhu Limaye v. State of Maharashira this Court held that an
order framing a charge was not an interlocutory order and, therefore, a revision
against such an order was competent before the Sessions Judge or the High
Court. But in the circumstances of this case the order was not merely inter-
locutory order but pariook the nature of a final order or at any rate an inter-
mediate order so as to be taken out of the bar contained in section 397(2) of
the Code of Criminal Procedure. [395 H; 396 H]

Madhu Limaye v. The State of Maharashtra, [19781 1 SCR 749 approved.

{f) The ferm inlerlocutory order used in the Code of Criminal Procedure
‘has to be given a very liberal construction in favour of the accused in order to
ensure complete fairness of the trial because the bar contained in section 397(3)
of the Code would apply to a variety of cases coming up before the courts not
only being offences under the Penal Code but under numerous Acts. I the
right of revision was to be barred the provision containing the bar must be
confined within the four comners of the spirit and the letter of the law. Bot
‘the same cannot be said of the Special Courts Act which is meant to cover only
-gpecified number of crimes and criminals and the objective to be attained was
quick dispatch and speedy disposal of cases. [398 D-F]

State of Karnataka v. L. Munniswamy & Ors. [1977] 3 SCR 113; Parmesh-
wari Devi v. State & Anr, [1977] 2 SCR 160, held inapplicable.

2. The heart and soul of the Special Courts Act being speedy disposal of
cases, the provisions of the Act must be interpreted so as to climinate all possi-
"ble delay or means of adopting dilatory tactics by plugging every possible loop-
‘hole in the Act. Tt could not have been intended by Parliament that, while
-the Crimindl Procedure Code gives a right of revision against an order which,
ithough not purely interlocutory, is either intermediate or quasi-final, the Act
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would provide a full-fledged appeal against such an order. It is mainly for the
purpose of avoiding flooding of this Court with appeals against the orders of the
Special Court framing the charges that a non-obstante clause was put in section
il to bar appeals against any interlocntory order, whether it is intermediate
or quasi-final. The Act applies only to a specified number of cases which ful-
fil the conditions contained in it and in view of its special features the liberty
of ‘the subject has been fully safeguarded by providing a three-tier system.
[408 B-F] :

3. The non-obstante clause in section 11 excludes an appeal from any inter--
{ocutory orders of a Special Court because such an exclusion is fully consistent
with the object of the Act. Since the non-obstante clause expressly excludes
the provisions of the Code of Criminal Procedure, section 397(2) of the Code
cannot be invoked because that would frustrate the very object which section
11 seeks to subserve. [409 F-Gj

4. When the Act excludes the Code then it obviously excludes an appeal
against any type of interlocutory order. The absence of revision is more than
compensated by giving the accused a right of appeal against any judgment or
order of the Special Judge as of right and on facts and law. Secondly the trial
is held by a sitting Judge of the High Court who would have the power of
revision if he was sitting in a High Court. Therefore it must be presumed that
whenever a Special Judge passes any interlocutory order or an intermediate
order like framing of charges, he would do so only with full and complete
application of his mind and considering the various principles and guidelines
indicated by this Court. It would not be in keeping with the dignity, decornm
and status of the Special Judge to provide for an appeal even ngainst such an
order which he is supposed to pass with full application of mind and due
deiiberation. [410 B-D

5. (a) The non-obstante clause has the effect of overriding and excluding
the provision of the Code. [411 D]

Aswini Kumar Ghosh & Anr. v. Arabinda Bose & Anr. [1953] SCR 1,
referred to.

(b) The term interlocutory is to be understood and taken to mean the con-
verse of the term “final order™ The essential atfribute of an interlocutory order
is that it merely decides some point or matfer essential to the progress of the
suit or collateral to the issue sought but is not a final decision or judgment om
the matter under issue. An intermediate order is one which is made betweenr
the commencement of an gc\tion and the entry of the judgment. [412 C,
414 D-E] :

Madlu Limaye v. The State of Maharashira, [1978] 1 SCR. 749, referred to:

(¢) An order framing a charge being interlocutory falls squarely within the C
ordinary and natural meaning of the term “interlocutory order” as wused in

section 11(1) of the Act. [414 F]

Salaman v. Warner [18911 1 QBD 734; Ex Parte Moore in Re Faithful
[1885] 14 Q.BD, 627; Bozson v. Altrincham Urban District Council {19031 1
KED 547; Shubrook v. Tufnell 9 Q.B.D. 621; Isaacs & Sons v. Salbstein & Anr.
[1916] 2 KBD 139; Hune v. Allied Bakeries Ltd. [1956] 3 All. ER. 513; Salter
Rex & Co. v. Ghosh [1971] 2 Q.B.D. 597 referred to.
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6. A conspectus of the decisions of this Court establishes the tollowing pro-
positicns : (i) an order which does not determine the right of the parties but
only one aspect of the suit or the trial is an interlocutory order, (ii} the concept
of interlocutory order has to be explained in contra-distinction to a fnal order.
If an order is not & final order it would be an interlocutery order. (iii) one
of the tests generally accepted by Courts is to see if the order is decided ome
way it may terminate the proceedings but if decided the other way, the proceed-
ings would continue because the term interlocutory order in the Code of Crimi-
nal Procedure has been used in a much wider sense so as to include even inter-
mediatc or quasi-final orders. (iv) an order passed by the Special Court dis-
charging the accused would undoubtedly be a final order inasmuch as it finally
decides the rights of the parties and puts an end to the controversy and thereby
terminates the enfire proceedings before the Court so that nothing is left to be
done by the Court thereafter. (v) Even if an Act does not permit an appeal
against an interlocutory order the accused is not left without any remedy because
in suitable cases, the accused can always move this Counrt under Article 136
even against an order framing charges against him. Thus it cannot be said that
by not allowing an appeal against an order framing charges the Act works
serious injustice to the accused. [424 E-H]

In the instant case the order framing charges against the accused is purely
an interfocutory order as it does not terminate the proceedings but the trial
goes on until it culminates in acquittal or conviction. [425 B-C]

7. The argument that a statute which gives a right of appeal should be
liberally comstrued in favour of the accused so as not to deprive him of the
right of appeal has no force because in the instant case the right of appeal is
expressly excluded by providing that no appeal shall lic against an interlocutory
order. Even by stretching the language of the section no right of appeal can
be inferred when no such right has been conferred. The non-obstante clause
cannot be construed to contain a right of appeal even against an interculotory
order. [432 G-H]

Desai, J. concurring :

1. The order framing a charge is an interlocutory order within the meaning
of section 11(1) of the Act and an appeal against such an order is incompetent
in view of the provisions contained in section 11(2) and, therefore, the preli-
minary objection must be upheid. [468 E]

2. Intertocutory orders passed by a court disposing of anciliary disputes in
the course of a judicial proceeding are steps taken by the conrt towards the final
adjudication and for assisting the parties in the prosecution of their cases. They
regulate the procedure only and do not affect any right or liability of the
parties. An order does not cease to be an interlocutory order merely because
it disposes of a certain aspect of the controversy between the partics. The test
of finality is whether the order finally disposes of the right of the parties. The
finality must be a finality in relation to the snit, If after the order the suit
is still a live suit and the rights of the parties are still to be determined, no
appeal lies against it under section 109A of the Code. Even if the order
decides an important and even a vital issue in the case but leaves the suit alive
and provides for its trial in the ordinary way it would still not be a final order.
Another test is that the decision, whichever way it is given,"if it finally disposes
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of the matier in dispute it is final. The decision, if given in one way .it will
finally dispose of the matter in dispute, but if given in another it will allow the
action to go on it is not final but interlocutory, [454 E; H; 455 B-D; 456 D]

Kuppuswami Rao v. The King [1947] F.CR. 180; Abdul Rahman v. D. K.
Cassim & Sons 60 LA. 76; Mokammad Amin Brothers Lid. & Others V.
Dominion of India and Others [1949-501 FCR, 842; Salter Rex & Co. v. Ghosh
[1971]1 2 W.B.D. 597 rqfcrred to.

3. In the context of section 397(2) read with section 482 of the Code this
Court, with a view to providing a judicial umbrella of active suypervision for
reaching possible correctible injustice by activist attitudes and pragmatic inter-
pretation found a third class of orders neither interlocutory nor final but inter-
mediate and therefore outside the bar of section 397(2) of the Code of Criminal
Procedure. But the test remained unaltered that every interfocutory order,
merely because it disposes of an aspect in the course of a pending proceeding
even adversely affecting a party for the time being would not be something other
than interlocutory. To be specific the earlier test is not departed from but the
power of supervision sought to be constructed, was widened by ascertalmng a
third class of orders namely, intermediate orders which are neither interlocutory
nor final, [462 B-D]

Amar Nath & Ors. v, Stute of Haryana & Ors, [1978] 1 S.CR. 222%; Mohan
Lal Magan Lal Thacker v. State of Gujarat 11968] 2 S.C.R. 685 Madhu Linaye
v, The State of Maharashtra {1978] 1 S.CR, 749; Parmeshwari Den V. State
& Anr. 19771 2 S.C.R. 160 referred to.

4. (a)There is no force in the contention that framing of a charge concludes
an enquiry anterior to it and that it is likely to result in the deprivation of the
Iiberty of the accused because he is asked to face the trial. [463 C] -

{b) The framing of a charge is an intimation to the accused of what precise
offence or what atlegations of facts he ig called upon to meet. Its object is to
warn an accused of the case he is to answer. The order framing a  charge
would be an intermediats order and not an interlocutory order. In the course
of a trial of a civil or criminal proceeding there can be no stage where an order
can be made without bringing to bear on the subject an active judicial mind
aud judicially determining the dispute. Any such dispute if sechanically -dis-
posed of may warrant interference. Therefore emphasis was laid on the court
expecting it to seriously apply its mind at the stage of framing a charge. It
does not make the order framing a charge anythnig other than an interfocutory
order. [463 G; 464 F-G]

B. N. Srikantich & Ors. v, The State of Mysore [1959] S.C.R, 496 at 503;
State of Karnataka v. L. Muni Swami & Ors, [19771 3 S.C.R. 113 and Century
Spinning and Manufacturing Co. er v. State of Maharashira AIR. 1972
S.C. 545, referred to.

{c) If framing a charge is an interlocutory order, excluding ths non-
obstante clause, no appeal would lie against such an order under section 11 of
the Act because there is a specific provision under section 11(2) that except as
provided in section 11{1) no appeal or revision shall lie to any court from any
judgment, semtence ¢r order ¢f Special Court. [465 IE]
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{d) It is well setfled that there is no inherent or common liw right of
appeal in a subject and appeal is the creature of statute. Therefore the right to
appeal can be enjoyed only within the strictly demarcated limits conferring such
right of appeal. [465 EJ

In the instant case the order under challenge being one passed by the Special
Court set up under the Act an appeal from such an order would only be com-
petent if it squarely [alls within section 11(1), Therefors, there is no gain-
saying the fact that if the order sought to be appealed against is an interlocu-
tory order, excluding the non-obstante clause by the main provision of section
11(1), the present appeal would be incompetent. [465 GJ

5. The substantive provision of section 11(1), while providing for an appeal
against any judgment, sentence or order made by a Specinl Court, circumscribed
ihe right to appeal against the orders by excluding therefrom orders which are
interlocutory. [466 D}

6. When the non-obstante clause provides for “not-withstanding anything
in the Code” the expression as per grammatical construction' would mean that
something confained in the Code is to be excluded while examining the scope
and content of the substantive provision, of section 11(1). There is nothing in
the Code providing for an appeal against an interlocutory order. While enact-
ing the Act, the Parliament was conscious of appeals and revisions under the
Code and that is manifest from the language in section 11(2) of the Act. If
there was no provision in the Code providing for an appeal against any interlo-
cutory order in any proceeding under the Code, it is inconceivable that such a
wider jurisdiction of appeal was songht to be enacted under the substantive
provision of section 11(1). [467 B-C]

7. The paramount object in enacting the Special Courts Act was to bring the
prosecutions to a speedy termination and commission of offences should be
judicially determined with the utmost dispatch. This being the objective of the
Act, construction of its provisions must receive such inferpretation as would
facilitate the achieving of the object underlying it and not frustrating it. That
would stand thwarted if against everv interlocutory order an appeal to the
‘highest court as a matter of right, both of law and fact, can be filed. [467 F]

8. The argument that there is unfairness in the procedure is utterly unreal
‘because the trial is by a sitting judge of the High Court to be appointed with
the concurrence of the Chief Justice of India. The Special Court would always
be amenabie to the jurisdiction of this Court under Arlicle 136. [468 B}

9. There is no substance in the contention that in narrowly interpreting the
expression “interlocutory order” in section 11(1) door may not be thrown open
for introduction of a procedure lacking in fairness and likely to result in the

,deprivation of personal liberty. [468 D]

Singhal J. (dissenting).

1. The impugned order is not an interlocutory order. The accused is en-
titled as of right to prefer an appeal, [452 G]

2. Section 9 of the Act provides that a Special Court could, in the trial of
cases falling within its jurisdiction, follow the procedure prescribed by the Code
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of Criminal Procedure for the trial of warrant cases before a Magistrate. Section
239 is a valvable provision to the advantage of the accused because it envisages
a careful and objective consideration by the Judge whether the charge against
the accused is groundless or whether there is ground for presuming that he has
committed an offence. Similarly when an order for the framing of a- charge
under section 240 is passed it amounts to a decision that the accused is not
entitled to discharge under section 239, that therc is ground for presuming that
he has committed an offence triable under Chapter XIX and that he should
be called upon to plead guilty of it. Therefore, an order for framing of the
charge is a scrious matter for the accused, [434 H; 435 T-H]

3. Section 9 of the Special Courts Act does not provide that an appeal
against the order of the Special Court shall be heard and decided according to
the procedure laid down in the Code. Section 11 which deals with appsals starts
with a non-obstante clause, Neither section 11 nor any other section states that
the Code shall apply to the hearing of an appcal. At any rate the Code has
no application in so far as the right of appeal and the form of appeal are
concerned. [436 C & E] A

4, Tt is true that there is no right of appeal against an interlocutory order
under section 11 of the Act. The clear propositions laid down by this Court
on the meaning of the words “final” and “interlocutory” are (i) that an order
may be “final” for one purpose and “interlocutory” for another and (ii) that
an order may be final as to a part and inter-locutory as to a part. The meaning
of the two words has to be determined in relation to the particular purpose for
which it is required to be given. [436 G; 438 G}

Mohan Lal Magan Lal Thaker v. State of Gujarat, [1968] 2 SCR 685 referred
to.

(i) An order may also be conclusive with reference to the stage at which
it is made,

Parameswari Devi v. Stare [1977] 2 S.CR. 160 referred to.

(iv) The expression ‘interlocutory order”™ has been used in section 397(2)
of the Code in # restricted scmse. It denotes orders of a purely inferim or
temporary nature which do not decide or touch the important| rights or liabilities
of the parties and that any order which subsiantively affects the rights of the
accused is not an interlocutory order, [441 A-Bj

Amar Nath and others v. State of Haryana and others [1976] 1 S.C.R. 222
referred to.

On this rcasoning the order for the framing of a charge against the accused
in this case cannot be said to be an interlocuiory order. [442 A]

(v) An order rejecting the plea of the accused on a point which, when

- accepted, will conclude a particular proceeding is surely not an interiocutory

order within the meaning of section 397(2) of the Code. [444 A]

5. The revisional power of the Court concerned under section 397(1) of the
Code will be rendered mugatory if the plea that an order framing or directing
the framing of a charge against an accused is an interlocutory order and is
therefore beyond the reach of that sub-section by virtue of sub-section (2) is
accepted. The nature of that order cannot be determined merely with reference
to the cvéntuality that the accused may ultimately be acquitted on the comple-
tion of the trial. There is no reason why section 397 should be so narrowly

T
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construed and why the real nature of the order framing the charge should be
taken fo be merely interlocutory order beyond the reach of the revisional power
conferred on the Court concerned under section 397 when it cannot be denied
that if the contention of the accused against the order framing the charge
against him were allowed, that would, by itself, have concluded the proceeding
against him. The object of section 397(1) of the Code is to provide relief to
the aggrieved party where it is deserved, only if the order complained of is not
of an interlocutory nature. Section 11 of the Act is in that respect quile similar
in purpese and content to section 397 of the Code and there is no reason why
the same meaning and effect should not be given to it. [444 C-F]

8. Kuppuswaimi Bao v. The King [1947] F.CR. 180; Monhd. Amin Bros. v.
Dominion of India [1949] FCR 842 held inapplicable.

6. The purpose of an appeal which is in the nature of a judicial examina-
tion of a decision by the higher court of a decision of an inferior court is to
rectify any possible error in the order under appeal. In that sense the revi-
sional jurisdiction is regarded as a part and parcel of the appellate jurisdiction.
Statutes pertaining to a right of appeal should be liberally construed and any
doubt regarding that right shoyld be reselved in favour of the right. {445 H)

7. Section 11 of the Act gives a right of appeal against “any order” of a
Special Court and not merely from its “final order”. It is well settled that the
use of the words “any order” in Article 136, along with the other difference of
langurage, had “greatly widened™ the scope of Article 136 in regard to the appeal
thereunder. Section 11 of the Act not only grants that remedy in the case of
“any order” but allows it as a matter of right whereas the remedy under Article
136 is in terms discretionary. Section 11 takes care to state categorically that
the appeal thereunder shall relate both to the facts and the law. It is, there-
fore, a liberal and beneficial provision in favour of the aggrieved parly and
excels the remedy under section 397 of the Code. [446 D; -]

8. The correct way of interpreting a provision of law with a nen-obstante
clause is to first ascertain what the enacting part of the section provides accord-
ing to the natural and ordinary meaning and the non-cbstante clawse is to be
understood as operating to set aside as no longer valid anything contained in
the relevant existing laws which is inconsistent with the new enactment. [447 B-C]

Aswini Kumar and another v. Arabinda Bose and another {19531 SCR. 1.

9. The revisional power under the Code is discretionary and is not available
to an aggrieved party as of right. The remedy by way of a revision petition
has been hedged round with certain limitations and restrictions, whereas section
11 ensures a right of appeal “both on facts and on law”. What section 11 does
is to do away with the power of revision under the Code (sub-section 2) and to
substitute for it an unlimited right of appeal against any judgment, sentence or
order of the Special Court so long as the impugned order is not of an inter-
locutory nature. The aggrieved party has really lost nothing to which it would
have been entitled under the Code for Section 397(2) also specifically states
that the power of revision conferied by sub-section (1) shall not be exercised
in relation to an interlocutory order. The net effect of the non-obstante clause,
therefore, is to widen the remedy available under the Code. [447 H; 448 A-Bi

10. While under the Code two correctional remedies are open to the aggriev-
ed party—one by way of an appeal and other by way of petition [or Tevision
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which however is a remedy within the discretion of the High Court or the
Sessions Judge—section 11 of the Act makes any and every judg;nent, sentence
or order appealable s0 long as the order is not of an interlocutory nature, In
respect of an interlocutory order, however, no remedy by way of appeal or
revision is permissible under the Code and the position in that respect is not
worse under section 11 of the Act. The right of appeal under secticn 11 fs,
therefore, wider than the appellate nd revisional remedies provided by the

Code. [448 G-H]

In the instant case the decision which the Judge took in making the im-
pugned order clearly dealt with at least one important stage and aspect of
the case against the ‘accused finally and once for all. That order clearly put
him to full course of trial and there is no reason why it should not be treated
as “any order” against which he is entitled to appeal under section 11 of the
Act and why it should be considered to be a merely interlocutory order. [450 B-C]

11. An order framing a charge affects a person’s libertics substantially and
it is the duty of the Court to consider judicially whether the material warrants
the framing of the charge. [451 BI .

i 12. The question whether an order is final or interlocutory is not to be

-determined merely from the character of the proceedings in which it is entered

but from the character of the relief granted or refused, [451 H]

 CRIMINAL APPELLATE JURISDICTION :  Criminal Appeal No. 562
of 1979. '

From the Order dated 17-9-1979 of the Special Court at New Delhi
in Criminal Case No. 1/79.

P. R, Mridul, and O. P. Sharma for the Appellant.

Soli J. Sorabjee, Solicitor General of India, R. N. Sachthey, Girish
Chandra, Bipin Behari Lal and Miss Nilam Grove# for the Respondent.

The Judgment of S. Murtaza Fazal Ali and A. P. Sen, JJ. was deli-
vered by Fazal Ali, J.  D. A. Desai gave a separate opinion and P. N.
Shinghal, J. gave a dissenting opinion.

FazaL Avi, J.—This appeal is directed against an order dated 17th
September 1979 passed by Justice Joshi, Special Judge appointed under
the Special Courts Act, 1979 (No. 22 of 1979) (hereinafter to be
referred as the “Act’) by which the learned Judge directed a charge to
be framed against the appellant under s. 120B of the Indian Penal
Code read with s. 5(1) (d) and s. 5(2) of the Prevention of the Cor-
ruption Act, 1947 and also under s. 5(2) read with s. 5(1)(d) ot
the said Act.  This appeal has been filed by the appellant under sec-
tion 11(1) of the Act.  The appeal was placed for preliminary hear-
ing before a Division Bench of this Court where Mr. Soli Sorabjee, the
Solicitor General of India, pur in appearance on behalf of the respon-
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dent and raised a preliminary objection to the maintainability of the
appeal.  The preliminary objection raised by thé Solicitor General was
mainly on the ground that the order impugned being a purely interlocu-
tory order within the meaning of s. 11(1) of the Act, no appeal lay to
this Court. The Division Bench in view of the nature of the substan-
tial question of law involved referred the case to a larger Bench éven
at the stage of preliminary hearing because if the appeal was admitted
for hearing, it would impliedly involve a decision on the question, raised
by the Solicitor General by way of a preliminary objection.

We have heard the counsel for parties at véry great length  on
the various aspects of the respective points of view put forward by the
counsél ‘for the parties, It is manifest that if the preliminary objec-
tion raiséd by the respondent finds favour then the appeal has to be
dismissed in limine as being not maintainable. If, however, the

_ preliminary objection is overruléed and the contention of the appellant

is accepted, the appeal will have to be admitted to hearing, In view
of the limited nature of the scope of the appeal we find it wholly un-
necessary to go into the facts, circumstances or the evidence on a consi-
deration of which the Special Judge has based his order because that
can be done only'if the appeal i§ to be heard on merits.’

The. sheet-anchor. of the argument of Mr. Mridul, counscl for the
appellant, appears to be that the Special Courts Act being a statute in
pari materia, the- Criminal Procedure.Code, the expressions used and
the meaning of the words employed in the Act must have the same
meaning and signification as used in the various provisions of the
Criminal Procedure Code of 1973 (hereinafter to be referred to as
the ‘Code’). It was submitted in the first instance that on a proper
construction of s. 11 of the Act, the word ‘interlocutory order’ has
been uvsed exactly in the same sense ag the same word has been, used in
8. 397(2) of the Code, The argument merits serious consideration
and has various phases and facets to be gone into after a proper exami-
nation of the scheme and object of the Code und the Act. To begin
with, it would appear that the Code has made revolutionary changes in
the Criminal Procedure Code of 1898 and has inserted additional pro-
visions with a view to ensure speedy justice without impeding fairness

“of the trial.  In this connection, the relevant portions of the Statement
of Objects and Reasons of the Code may be extracted :—

“The amendments of 1955 were extensive and were
intended to simplify procedures and speed up trials as far
as possible.  In addition, local amendments were made by
State Legislatures, of which the mdst important were those

$
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made to bring about separation of the Judiciary from the
Executive.  Apart from these amendments, the provisions
of the Code of 1898 have remained practically unchanged
through these decades and no attempt was made to have a
comprehensive revision of this old Code tilk the Central Law
Commission was sct up in 1955,

«+......The main task of the Commission was to suggest
measures to remove anomalies and ambiguities brought
to light by conflicting decisions of the High Courts or other-
wise, to consider local variations with a view to securing and
maintaining uniformity, to consolidate laws wherever possible
and to suggest improvements where necessary.  Suggestions
for improvements received from various sources were consi-

dered by the Commission.

3. The recommendations of the Commission were examin-
ed carefully by the Government, keeping in view, among
-others, the following basic considerations :—

(i) -an accused person should get a fair tdal in accor-
dance with the accepted principles of natural justice;

{ii) every effort should be made to avoid delay in investi- -

gation and trial which is harmful not only to the in-
dividuals involved but also to society; and

(iii) The procedure should not be complicated and should,
to the utmost extent possible, ensure fair-deal to the
poorer sections of the community.

The occasion has becn availed of to consider and adopt
where appropriate suggestions received from other quarters
based on practical experience of investigation and the work-
ing of criminal courts.

............

In addition to ensuring fair deal to the accused, separation
as provided for in the Bill would ensure improvement in the
quality and speed of disposal, as all Judicial Magistrates
would be legally qualified and trained persons working under
close supervision of the High Court.

5. Some of the more important changes proposed to be
‘made with a view to speeding up the disposal of criminal
@cases are T— :

i g
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{(a) the preliminary inquiry which precedes the trial by a
Court of Session, otherwise known as commiftal pro-
ceedings, is béing abalished as it does not serve any
useful purpose and has been the cause of consider-
able delay in the trial of offences; :

(d) the powers of revision against interlocutory orders are
being taken away as it has been found to be one of
the main contributing factors in the delay of disposal
of criminal cases;

..............

A perusal of the Qbjects and Reasons clearly shows that the Parlia-
ment wanted to implement the recommendation of the Law Commis-
sion as far as possible. In the instant case, we are mainly concerned
with two important changes which have been made in the Code. 1In
the first place, as para- 5 of the Objects and Reasons shows that, the
preliminary inquiry which preceded the trial by a court of sessions was
known as committal proceedings has been abolished and the Magistrate
before whom the chargesheet is submitted has merely to find ont
whether the offence is exclusively triable by a session court and, if
50, to send the case to the sessions court. This was obviously done
to cut down considerable delay and duplication in the trial of serious
criminal offences. We have laid special stress on this part of the
amendment because a serious argument was built up by the learned
counsel for the appellant on the question as to when the trial in a
warrant case starts. We shall deal with this aspect of the matter a
little later. Secondly, para 5(d) of the Objects and Reasons emphasises
the fact that powers of revision against interfocutory orders have been
taken away as they were found to be the main contributing fagtor in
the delay of the disposal of criminal cases. It may be mentioned here
that in the Codes of Criminal Procedure, prior to the Code of 1973,
the wortl ‘interlocutory order’ was not used at all and, therefore, if has
to be interpreted for the first time only after the Code came into
force. Section 397(2) of the Code which contains the powers of revi-
sion against interlocutory ovders runs thus :

“(2) The powers of revision conferred by sub-section (1)
shall not be exercised in relation to any interlocatory order
passed in any appeal, irnquiry, trial or other proceeding.”

It will be important to note that the word ‘interlocutory order’ used
in this sub-section relates to various stages of the trial, namely, appeal,

a
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inquiry, trial or any other proceeding. The object seemd to be to. cut-
down the delays in stages through which a criminal case passes before
it culminates in an acquittal, discharge or conviction. So far as the
Code of Criminal Procedure, 1973 is concerned, it has got a wide and
diverse area of jurisdiction inasmuch as it regulates the procedure of
trial not only of the large number of offences contained in the Indian
Penal Code but also in other Acts and statutes which apply the Code
of Criminal Procedure or which are statutes in pari materia the Code.
Having regard, therefore, to the very large ambit and range of the Code,
the expression ‘interlocutory order’ would have to be given a broad
meaning so as to achieve the object of the Act without disturbing or
interfering with the fairness of the trial. Fortunately, however, there
are a few decisions which have interpreted the expression ‘interlocutory

order’ as appearmg in's. 367(2) of the Code. Before we come to the

decisions, certain features may be noticed here. In the first place the

concept of appeal against interlocutory order seems to be by and large“

foreign to the scheme of the Code or for that matter the scheme of the
Code of Criminal Procedyre. right from 18’72 uptodate, Appeal hds
been ‘provided, only agamst firial m:dars and not against mfeﬂocutory
orders. Instead of appeal, the Code of 1898 as also the, Code of [87"’r
contained powers of revision Whlch vested in_ the High Court to rcv1ser

any order passed by a criminal court. In the previous Codes, the ts:rm‘
ﬁnterlocutory was not used. Therefome the revisional ]urlsdlctlon was

Wlde enough to embrace within its scope any order whether 1nter10cufory,

mtermedlatu or final. Secondly, by virtue of scores of demsxons of the

various High Courts in India and the any Council, it was well séttled
that :he revisional gunsdmuon possessed by the Sessions Judge and the
I-hgh Court could be cxercised only tol examine the legahty or propriety
of the order impugned and more partlcularly the Cousts were to inter-
fere only if there was an error of law or procedure. Previous {o the
Code, the powers of révision enjoyed by the Sessions Judge or the
Disttict Magistrate or the Chief Judicial Maglstrate through various
amendments were rather limited whereas the power of High Court was
wide and unlimited. Apart from the revisional power the High Court
under the Code of 1898 posscssed an inherent power to pass order
ex debito justitiae in order to prevent abuse of the process of the coutt,

This was a special power which was to be exercised by the High Court -

to meet a particular contingency not expressly provided for in the Code
of Criminal Procedure. Even in the present Code, the inherent power
of the court has been fully retained under sec. 482 which runs thus : —

“482. Nothing in this Code Sha]l be deemed to limit or
affect the inherent powers of .the High Court to make suéfi

F
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orders as may be necessary to give effect to any order under
this Code, or to prevent abuse of the process of any Court
or otherwise to secure the ends of justice.”

One of the questions that arose was as to whether an interlocutory
order which could be revised by the Sessions Judge, can be further
revised under s. 482 of the Code by the High Court because s. 397(3)
permitted the power of revision to be exercised only by the igh Court
or the Sessions Judge but not by both of them. The limitation con:
tained in s. 397(3) runs as follows :—

“(3) If an application under this section has been made
by any person ecither to the High Court ar to the Sessions
Judge, no fusther application by the same person shall be
entertained by the other of them.”

Sub-section (3), however, does not limit at all the inherent power of
the High Court contained in s. 482, as mentioned above. It merely
curbs the revisiomal power given to the High Court or the Sessions
Judge under s. 397(1) of the Code. We need not dilate on this aspect
because we are not called upon to consider the interpretation of
5. 397(3) of the Code, although in one of the cases cited before us this
aspcct has been gone into and that is why we have indicated the same.
Mr. Mridul contended that as the Special Courts Act has fully applied
the procedure of the Code to the trial of the offences by the Special
Judge, the expression ‘interlocutory order’ has bheen used exactly in thé
same sense as in 5. 397(2). In other words, the contention was that
s. 11 of the Act is modelled on s. 397(2) of the Code by telescoping
sub-section (2) of the said section into s. 11(1) of the Act, Tn sup-
port of his contention relfance was placed in the case of Amar Nath &

Ors. v. State E}f Harvana & Ors.(") and particultarly to the following
observations made by this Court :—

“It seems to us that the term ‘interlocutory order in
8. 397(2) of the 1973 Code has been used in a restricted
sense and not in any broad or artistic sense. It merely denotés
orders of a purely interim or temporary nature which do not
decide or touch the important rights or the liabilities of the
parties. Any order which substantially affects the right of
the accused, or decides certain rights of the parties cannot
be said to be an interlocutory order so as to bar a revision
to the High Court against that order, because that would be
against the very object which formed the basis for insertion
(1) [1978]11 8.C.R. 222,

4-.21 8Ci/80
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of this particular provision in 5. 397 of the 1973 Code. Thus,

for instance, orders summoning witnesses, adjourning cases,

passing orders for bail, calling for reports and such other

steps in aid of the pending proceeding, may no doubff amount

to interlocutory orders against which no revision would lie

under s. 397(2) of the 1973 Code. But orders which arc

matters of moment and which affect or adjudicate the rights

of the accused or a particular aspect of the trial cannot be

said to be interlocutory-orders so as to be cutside the purview

of the revisional jurisdiction of the High Court.”
In that case, one of us (Fazal Ali, J.) was a party to the
decision and spoke for the Court. It is no doubt true that
this Court held that an order summoning an accused was not
an interlocutory order bot being a matier of moment it decided an
important aspect of the trial and was, therefore, in a sense a final
order which could be revised by the Sessions Judge or the High Court
under s. 397 of the Code. The observations made by this Court,
however, have to be read in the light of the peculiar facts of the said
case. What had happened in that case was that an FIR was lodged
at police station Butana, District Karnal, mentioning a number of
accused persons as having participated in the occurrence. The police,
after holding investigations, submitted a chargesheet against the other
accused persons except the appellants before the Supreme Court
against whom a final report under s. 173 of the Code was given by
the police. The rcport was placed before a Judicial Magistrate, First
Class who, after perusing the same, accepted the report and released
the appellants. Thereafter the complainant filed a revision before the
Additional Sessions Judge against the order of the Judicial Magistrate
releasing the appellants but the revision petiiion was dismissed by the
Judge. Thereafter the informant filed a regular complaint before the
Judicial Magistrate against all the accused including the appellants.
The learned Magistrate after having examined the complaint found
that no case against the appellan’s was established. A further revision
was taken up befor: the Sessions Judge who accepted the revision and
directed further inquiry, on receipt of which the Magistrate issued
summons to the appellants straightaway. Against this order the
appellants went up in revision to the High Court which dismissed the

petition in limine, obviously on the ground that the order passed by

the Magistrate was an interlocutory one. That is how the matter
came up by special leave before this Court. It would thus be seen
that before the stage of trial of the case reached the appellants had
been released by the Magistrate who accepted the final report that
no case was made against them. Even a complaint which was in the
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nature of a protest petition against the final report filed before the
Magistrate was also dismissed. When the Magistrate issued summons
in pursuance of an qgder of further inquiry by the Sessions Judge
cognizance was’ taken against the appellants who were ordered to be
put on trial because the order summoning the appellants virtually
amounted to asking the accused to face the trial. It was in the
background of these circumstances that this Court held that such an
order being a matter of moment affecting important rights of the
parties, could not be said to be purely an interlocutory order. We
have no doubt that the decision of this Court, referred to above, was
absolutely correct. In fact this part of the decision was endorsed by
a later decision of this Court in the case of Madhu Limaye v. The
State of Maharashira.(*) The Court observed thus—

“In Amar Nath’s case, as in this, the order of the Trial
Court issuing process against the accused was challenged
and the High Court was asked to quash the criminal pro-
ceeding either in exercise of its .inherent power under
section 482 of the 1973 Code corresponding to section
561A of the Code of Criminal Procedure, }898—herein-
after called the 1898 Code or the old Code, or under section
397(1) of the new Code corresponding to section 435 of
the old Code. Two points were decided in Amar Nath’s
case in the following terms:—

(1) “While we fully agree with the view taken by the
learned Judge that where a revision to the High Court
against the order of the Subordinate Judge is cx-
pressly barred under sub-s. (2) of s. 397 of the 1973
Code the inherent powers confained in s. 482 would
not be available to defeat the bar contained in
s. 397(2).”

(2) The impugned order of the Magistrate, however
was not an interlocutory order.

.......... But we.are going to reaffirm the decision of the Cowt

on the second point.” '

A Division Bench consisting of threc Judges held that an order
framing a charge was not an interlocutory order and, thercfore, a
revision against such an order was competent before the Sessions
Judge or the High Court. In dwelling on the various shades and
aspects of an interlocutory order, Untwalia J, who spoke for the Court,
referred to previous decisions of the Court regarding the scope and

(1) [1978) 1 SCR 749.
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ambit of a final order in order to highlight the nature and significa-
tion of the term ‘interlocutory order’. Before ganalysing the decision,
it may be necessary to state the facts on the basis of which the afore-
said decision was rendered. The prosecution case was that in a press
conference held at New Dethi on September 27, 1974, the appellant
before the Supreme Court is said to have made certain statements and
handed over a press hand-out containing allegedly some defamatory
statements regarding Shri A, R. Antulay, the then Law Minister of
the Government of Maharashtra, The Stale Government decided

to prosecute the appellant for an offence under s. 500 of the Indian

)ﬁ/k

Penal Code after obtaining the necessary sanction under s. 199(4) (a)
of the Code. Armed with the sanction, the Public Prosecutor
filed a complaint in the court of the Sessions Judge, Greater Bombay.
The Sessions Judge took cognizance of the complaint and issued pro-
czss against the appellant. At the time when the appellant was being
heard in the Sessions Court, the allegation against him was resisted
on three grounds—

(1) that the court of Sessions had no jurisdiction to take
cognizance of the offence without a formal commit-
ment of the case to it;

(2) that the sanction given was bad inasmuch as it was.
not given by the appointing authority; and

(3) that the sanctioning authority had not .applied i's
mind to the facts of the case and accorded sanction
in a caspal manner.

The Sessions Judge rejected ali these contentions and framed

hat
L

bo

charges against the appellan: under s. 500, LP.C. Thereafter, the e~

appellant moved the High Court in revision against the order framing
the charges. Before the High Court, a preliminary objection as to
the maintainability of the revision application was taken. Before
proceeding further, it may be observed that the objections taken by
the appellant in the aforesaid case related to the rcot of the jurisdiction
of the Sessions Judge and if accepted, would have rendered the entire
proceedings void ab initic. The case before this Court was not one
based on allegations of fact on which cognizance was taken by a trial
court and after having found that a prima facic case was made out,
a charge was framed against the accused. Even so, the ratio decid-
endi in the aforesaid case was, in our opinion absolutely correct and
we are enfirely in agreement with the learned Judges consti‘uting the
Bench that the order of the Sessions Judge framing charges, in the
circumstances of the case, was not merely an interlocutory order but
partook of the nature of a final order or, at any rate, an intermediate
order so as to be taken out of the bar contained in s. 397(2) of the
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“It is to be noticed that the test laid down therein was
that if the objection of the accused succeeded, the proceed-
ing could have ended but not vice versa. The order can
bz said to be a final order only if, in either event, the action
will be determined. In our opinion, if this strict test were
te be applied in interpreting the words ‘interlocutory order’
occurring in section 397(2), then the order taking cogni-
zance of an offence by a Court, whether it is so done illegally
or without jurisdiction, will not be a final order and hence will
be an interlocuory one........ But in owr judgment such
an imerpretation and the universal application of the prin-
ciple that what is not g final order must be an interlocutory
order is neither warranted nor justified.  If it were so it will
render almost nugatory the revisional power of the Sessions
Court or the High Court conferred on it by section 397(10).

On the one hand, the legislature kept intact the revisional
power of the High Court and, on the other, it put a bar on
the exercise of that power in relation to any interlocutory
order. In such a situation it appears ro us that the real
intention of the legislature was not to equate the expression
“interlocutory order” as invariably being converse of the words

" “final order”. There may be an order passed during the

course of a proceeding which may not be final in the sense
noticed in Kuppuswami's case (supra), but, yet it may not
be an interlocutory order—pure or simple. Some kinds of
orders may fall in between the two. By 2 rule of harmonious
construction, we think that the bar in sub=section (2) of
section 397 is not meant fo be attracted to such kinds of
intermediate orders. ‘They may not be final orders for the
purposes of Article 134 of the Constitution, yet it would not
be correct to characterise them as merely interlocutory orders
within the meaning of section 397 (2).
XXX XXX XXX

Yet for the reasons already alluded to, we feel no diffi-
cuity in coming to the conclusion, after due consideration,
that an order rejecting the plea of the accused on a point
which, when accepted, will conclude the particular proceed-
ing, will surely be not an interlocutory order within the
meaning of section 397(2).” (Emphasis ours)

(1) [1978] 1'S. C. R, 749 2t 756

In that case,(1) Untwalia J., speaking for the Court observed

A
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Reading the observations made by this Court in the aforesaid case
as a whole we are unable to agree with the argument of Mr. Mridul
that this Court in any way disapproved the tests of a final order or
interlocutory order accepted by the Federal Court in case of S. Kuppu-
swami Rao v. The King.(*) This Court took care to expiain that
in a situation with which the Judges were dealing in that particular
case, it would not be proper to treat the order framing charges as an
interlocutory order pure and simple. Even though the order may be in-
termediate it could not be said to be final so as to bar the revisional

jurisdiction of the High Court under s. 397(3) of the Code. We L4

find ourselves in complete agreement with the exposition of the law
by the learned Judges who decided the said case. We will deal with

_ a broader and a wider aspect of the matter in u later part of our judg-

ment when we deal with the scope and ambit of the Act. We might
reiterate here even at the risk of repetition that the term ‘interlocutory
order’ used in the Code of Criminal Procedure has to be given a very
liberal construction in favour of the accused in order to ensure com-
plete fairness of the trial because the bar contained i s. 397(3) of
the Code would apply to a variety of cases coming up before the courts
not only being offences under the Penal Code but under numerous
Acts, If, therefore, the right of revision was to be barred, the pro-
vision containing the bar must be confined within the four corners
of the spirit and the letter of the law. In other words, the revisional

power of the High Court or the Sessions Judge could be attracted if

the order was not purely interlocutory but intermediate or quasi final,
The same, however, in our opinion, could not be said of the Special
Courts Act which was meant to cover only specified number of crimes
and criminals and the objective attained was quickest despatch and
speediest disposal. Mr. Mridul further relied on a decision of this
Court in the case of State of Karnataka v. L. Muniswamy & Ors.(%)
and parlicularly on the following observations made by Chandrachud,
J. as he then was :

“Qm the other hand, the decisions cited by learned
counsel for the respondents in Vadilal Panchat v. D. D.
Ghadigaonkar and Century Spinning & Manufacturing Co. v.
State of Maharashira show that it is wrong to say that at the
stage of framing charges the court cannot apply its judicial
mind to the consideration whether or not there is any ground
for presuming the commission of the offence by the accused.
As observed in the latter case, the order framing a charge

(1) [1947] F.C.R. 180.
(2) [1977] 3 SCR 113,
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affects a person’s liberty substantially and therefore it is the .
duty of the court to consider judicially whether the material
warrants the framing of the charge. It cannot blindly
accept the decision of the prosecution that the accused be
asked to face a trial.”

Great stress was laid by the learned counsel for the appeilant on
the fact that the Court had observed that the stage of framing of
charges was a very important matter because it affected a person’s
liberty substantially and, therefore, the Court should consider judicially
whether the materials warrant framing of the charge. There can be
absolutely no doubt regarding the correciness of the observations made
by Chandrachud J. This decision, however, is no authority for hold-
ing that an order framing a charge is not an interlocutory order. In
the aforesaid case, this Court was called upon to exercise its jurisdic-
tion under s, 482 of the Code, that is to say, the inherent powers of
the Court was invoked to quash the proceedings in order to prevent
abuse of the process of the Court. The term ‘interlocutory order’
appearing in s. 397 (2) of the Code did not arise for interpretation in
that case. In these circumstances, therefore, we do not think that this
case can be of any assistance to the appellant. Referchce was also
made to a decision of this Court in the case of Parmeshwari Devi v.
State- & Anr.(1). This case also depends on different facts and
relates to the circumstances under which a summons could be issued
under 5. 94(1) of the Code of 1898. In passing, however, this
Court observed :-—

“The Code does not define an interlocutory order, but
it obviously is an intermediate order, made during the pre-
liminary stages of an enquiry or trial The purpose of
sub-section (2) of section 397 is to keep such an order
outside the purview of the power of revision so that the
enquiry or trial may proceed without delay. This is mot
likely to prejudice the aggrieved party for it can always
challenge it in due course if the final order goes against it.
But it does not follow that if the order is directed against a
person who is not a party to the enquiry or trial, and he
will have no opportunity to challenge it after a final order
is made affecting the parties concerned, he cannot apply for

~ its revision even if it is directed against him and adverscly
affects his rights.”

(1){1977] 2 SCR. 160,

[
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Although this Court said that the Code does not define an inter-
locutory order, it does not include an intermediate order made during
the prelimirary stages of an inquiry or trial. This Court laid greater
stress on the fact that an order which was directed against a person
who was not a party to the inquiry or trial and had, therefore, no
opportunity to place his point of view could not be bound by any
order passed against him. This appears to be the ratio of that case.
Reliance was also placed on a decision of this Court in the case of
Century Spinning & Manufacturing Co. Ltd. v. The State of Maha-
rashtra(*) in order to urge that the stage of framing of charges is a
matter of moment and an order framing a charge could not be termed
as an interlocutory order. In the first place, the judgment of the
aforesaid case was rendered before the Code of 1973 was passed and,
therefore, the interpretation of interlocutory order as con'ained in
s. 397 (2) of the Code could not have arisen for consideration.
Secondly, the decision was given on the scope and ambit of s. 251A
of the Code of 1898 as amended by the Act of 1955. Dealing with
the scope of sub-sections (2) and (3) of s. 251A of the Code of
1898, this Court observed as foIlows )

“The argument that the Court at the stage of framing the
charges has not to apply its judicial mind for considering

whether or not there is a ground for presuming the commis-
sion of the offence by the accused is not supportable either

on the plain language of the section or on its judicial inter-
pretation or on any other recognised principle of law. The
order framing the charges does substantially affect the
person’s liberty and it is not possible to countenance the
view that the Court must automatically frame the charge
merely because the prosecuting authorities, by relying on the
documents referred to in Section 173, consider it proper to
institute the case. -The responsibility of framing the charges
is that of the Court and it has to judicially consider the
question of doing so. Without fully adverting to the mate-
rial on the record it must not blindly adopt the decxslon of
the prosecution,”

There can be no doubt that the stage of framing of the charges is
an important stage and the Court before framing the charge has to
apply its mind judicially to the evidence or the inaterail placed before
it in order to make up its mind whether there are sufficient grounds
for proceeding against the accused. But this case is not an authority
for the proposition that once the Court, after considering the materials,

(1) ALR. 1972 SC 545,
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passes an order framing the charges, the order is a final order which
could be reviscd and would not be barred under s. 397 (2) of the
Code which, however, did not exist at the time when the decision was
given. It follows therefore that an order framing a charge was
clearly revisable by the High Court under ss. 4335 and 439 of the
Code of 1898. We may, however, point out that we are in complete
agreement with the principle involved in the cases discussed above,
that an order framing charges against an accused undoubtedly decides
an important aspect of the trial and it is the duty of the Court to apply
its judicial mind to the materials and come to a clear conclusion that
a prima facie case has been made out on the basis of which it would

‘be justified in framing charges. The question, however, with which

we are concerned in the present appeal is essentially different. 'The
order of the Special Judge framing the charge is a reasoned order and
not a mechanical or a casual order so as to vitiate the order of the
Special Judge. In the instant case, we are concerned with a much
larger question, viz., whether or not the term ‘interlocutory order’
used in s. 11(1) of the Act should be given the same meaning as
this very term appearing in s. 397 (2) of the Code. In other words,
the question is whether s. 11 (1) of the Act tigh'ens or widens the
scope of the term ‘interlocutory order’ as contained in s. 397 (2) of
the Code and as interpreted by this Court in the decisions, referred to
above.

This brings us to the discussion of the main preliminary objection
taken by the Solicitor General. The Solicitor General submitted that
s. 11, which is exiracted below starts with a non obstante clause
which completely excludes thc application of the provisions of the
Code of Criminal Procedure and therefore the decisions of this Court
rendered on an interpretation of s. 397(2) of the Code would have
no application whatsoever in considering the scope and ambit of s. 11 :

“Appeal 11. (1) Notwithstanding anything in the Code,
an appeal shall lie as of right from any judgment, sentence
or order, not being interlocutory order, of a Special Court to
the supreme Court both on facts and on law.

{2) Except as aforesaid, no appeal or revision shall lie
to any court from any judgment, sentence or order of a
Special Court.

(3) Every appeal under this section shall be preferred
within a period of thirty days from the date of any judgment,
sentence or order of a Special Court :

Provided that the Supreme Court may enterfain an appeal
after the expiry of the said period of thirty days if it is satis-

A
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fied that the appellant had sufficient cause for not preferring
the appeal within the period of thirty days.”

It was further contended that even if the non obstante clause was not
there, the aim and object of the Act being speediest disposal of cases,
cutting down all possible delay, the term ‘interlocutory order’ should
be so interpreted so as to advance the object of the Act rather than
retard it. As against this, Mr. Mridul, counsel for the appeliant,
submitted that the non obstante clause does not change the complexion:

of the term ‘interlocutory order’ which is a term of well known -£~

significance and has been construed by this Court in s, 397(2) of the
Code and the same principle would apply in interpreting this expression
particularly when the Act does not give any remedy by way of revision
to the accused against an order which may not be purely interlocutory
but which is undoubtedly a matter of moment and therefore an inter-
mediate or a quasi final order. It was further argued that as an
order framing charges against the accused affects the liberty of the
subject, the Act appears to have given a wider connotation to the
term so as to provide for appeal against that order to the highest
court of the couniry.

In appreciating the respective arguments put forward by counsel
for the partics we may have to consider the background, the aim,
the object and scheme of the Act.

It may be mentioned here that before the Act was passed a
Bill was moved in the Parliament which was adopted by the Go-
vernment and the Presidént of India was requested to make a
reference to this Court regarding the constitutional validity of the Act.
The reference was heard by seven Judges particularly on the various
constitutional aspects and we would have to advert to some impor-
tant observations made by this Court in the Reference in order to
highlight the main object of the Act.

To begin with we may glance through extracts of the speech
of the Union Home Minister at the time of introduction of the Bill
in the Lok Sabha. While introducing the Bill, the Hon’ble Home
Minister laid stress on the dominant object of the Bill which is
contained in the extracts from his speech given below :—

“It is the obligation of the state not only to prose-
cute persons invelved in such crimes but also to  make
arrangements for the speedy judicial determination of such

|

et

-
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prosecutions. The ordinary criminal courts for a variety
of reasons, cannot rcasonably be expected to bring these
trials to an early conclusion. Government, therefore, con-
siders that only if special courts are e¢stablished at a high
level to deal exclusively with such offences, the trial of
these cases will not be unduly protracted.” (Emphasis ours)
{Lok Sabha Debates, Vol. XXII, No. 8, dated 28-2-79,
Sixth Series p. 278).

The details of the aims and objects of the Act are further reflect-
ed in the Preamble of the Act which contains several clauses, the
relevant portions of which may be extracted thus :

“Whereas Commissions of Inquiry appointed under the
Commissions of Inquiry Act, 1952 have rendered reports
disclosing the existence of prima facie evidence of offences
committed by persons who held high public or political
offices in the country and others connected with the com-
mission of such offences during the operation of the Pro- -
clamation of Emergency, dated the 25th June, 1975, issued
under clause (1) of Agticle 352 of the Constitution :

And Whereas the offences referred to in the recitals afore-
said were committed during the operation of the said
Proclamation of Emergency, during which a grave emer-
gency, was clamped on the whole country, civil liberties
were curtailed to a great extent, important fundamental
rights of the people were suspended, strict censorship was
imposed on the press, judicial powers were sevetely crippled
and the parliamentary democratic system. emasculated;

And whereas the ordinary criminal courts due to con-
gestion of work and other reasons cannot reasonably be
expecied to bring those prosecutions to a speedy fermina-
tion;

And whereas it is imperative for the efficient functioning of
parliamentary democracy and the institutions created by or
under the Constitution of India that the commission of
offences referred to in the recitals aforesaid should be
judicially determined with the utmost dispatch;
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And whereas it is expedient to make some procedural

changes whereby avoidable delay in the final determination
of the innocence or guilt of the persons to be tried is
eliminated without interfering with the right to a fair

trial;

B The effect of the speech given by the Home Minister and the
recitals in the Preamble bring out the following special features of
the Act :—

(1) That the Act makes a distinct departure from the

(2)

trial of ordinary offences by criminal courts in that
the trial of the offences is entrusted to a very high
judicial dignitary who is a sitting Judge of the High
Court to be appointed by the Chief Justice con-
cerned on the recommendations of the Chief Justice
of India. This contains a built-in safeguard and
a safety valve for ensuring the independence of
judiciary on the one hand and a complete fairness
of trial on the other. In appointing the Special
Judge, the Government has absclutely no hand or
control so that the Special Judge is appointed on the
recommendations of the highest judicial authority in
the country, viz., the Chief Justice of India. This
would naturally instil great confidence of the people
in the Special Judge who is given a very elevated
status.

Secondly, whereas in ordinary cases the matter is
straightaway brought to the ‘court after the
investigation is completed, the Act requires certain
preliminary  safeguards before the matter s
placed before the Special Court. In the first place,
the allegations made against the accused have been
scrutinised - by a High Powered Commission,
presided over by Mr. Justice Shah, a retired Judge
of the Supreme Court, as indicated by the Home
Minister in his speech while introducing the Bill
Secondly, the matter does not rest there but a
thorough investigation has been made not by the
ordinary police but by the CB.I. Thirdly, after the
investigation is made, the matter is placed before
the Central Government which makes a declaration
after being satisfied about existence of prima facie

£ "
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evidence of the commission of an offence alleged
to have been committed by an accused. It is only
after such a declaration is made that the matter is
brought before the Special Court, designated by
the Central Government. It thus appears that be-
forc a case comes to the Court a three-tier system
has alrcady been adopted which eliminates  any
possibility of miscarriage of justice or any clement
of unfairness or foul play. Furthermore, although
the Special Judge functions as a  Sessions Judge
for the purposes of the trial and follows a procedurc
provided for the trial of warrant cases, the fact
remains that the Judge is a high judicial dignitary,
being a sitting Judge, not subordinate in any way to
the Government. The Special Judge appoimed,-
therefore, is a very experienced judicial officer who
must be presumed {o act in an extremely just and
equitable manner kecping himself alive to the rules
of natural justice and fair play.

In fact, this Court has held in a number of cascs :

That where a power is vested in a very high authority, the abuse of
the power is reduced to the minimum. In this connection, we may
refer to two decisions of this Court. In the case of K. L. Gupta
& Ors. v. The Bombay Municipal Corporation & Ors(*) this Court
observed as follows | —

“The fact that no appeal from the decision under
s. 13 was provided for is a matter of no moment for the
authority under s. 13 is no less than the Municipal Com-
missioner himself or the Chief Officer of the Municipal
Borough or a person exercising the power of an Executive
Officer of any local authority. When the power had to be
exercised by one of the highest officers of the local autho-
rity intimately connected with the preparation of the deve-
lopment plan in all its stages, it is difficult to envisage
what other authority could be entrusted with the work of
appeal or revision.”

(1) [1968] 1 SCR 274.
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A similar view was taken by this Court in the case of Chinta Lingam
& Ors. v. Government of India & Ors.(!) This Court observed

thus :

“In these circumstances the absence of a provision ftor
appeal or revision can be of no consequence. At any
rate, it has been pointed out in more than one decision
of this Court that when the power has to be exercised by
one of the highest officers the fact that no appeal has been
provided for is a matter of no moment........ Tt was said
that though the power was discretionary but it was not
necessarily discriminatory and abuse of power could not be
easily assumed. There was moreover a presumption that
public officials would discharge their duties honestly and
in accordance with rules of law.”

Although these judgments were rendered in explaining the
scope of Art. 14 of the Constitution of India but the principle de-
duced from these decisions applies to the present case in order to
show that fairness of the trial has to be presumed when a person
of the status of a sitting High Court Judge tries the case against
an accused. Another important feature of the Act is that unlike
other cases, an appeal against the decision of a Special Court lies
to the highest Court of the country, namely, the Supreme Court,
and the appeal lies as a matter of right both on facts and on
law. In other words, any judgment rendered by the Special Court
is to be examined by the highest court of the country which is
bound to consider the diverse aspects of the materials, evidence and
findings given by the Special Court without being fettered by any
legal or factual restriction. Thus, an analysis of the aforesaid
features clearly reveals that no accused can have any genuine griev-
ance against the fairness of the trial that is meted out to him by
the Act. If any error of fact or law is committed by the Special
Judge that can be corrected by this Court.

Coming back now to the question at issue, the dominant purpose
of the Act is to achieve not only speedy determination but a deter-
mination with the utmost despatch. We may refer to certain obser-
vations made by this Court while deciding the Presidential Reference
in order to emphasise the most expeditious disposal of the case, a
goal which the Act seeks to subserve.

(1) [1971] 2 SCR 871.
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In In Re The Special Courts Bill, 1978,(*), Chandrachud, C.J.
4 speaking for the Court observed as follows :—

. ...In relation to the objective mentioned in the sixth
paragraph of the Preamble that it is imperative for the
functioning of parliamentary democracy and the institutions
created by or under the Constitution of India that the
commission of such offences should be judicially determined
with the utmost dispatch; and the latter in relation to their
status, that is to say, in relation to the high public or
political office held by them in India.

If it be true, and we have to assume it to be true, that
offences were committed by persons holding high public
or political offices in India under cover of the declaration
of emergency and in the name of democracy, there can be
no doubt that the trial of such persons must be concluded
with the utmost dispatch in the interest of the functioning
of democracy in our country and the institutions created
by our Constitution. Longer these trials will tarry, assum-
ing the charges to be justified, greater will be the impedi-
. ‘ ments in fostering democracy, which is not a plant of easy
' growth. If prosecutions which the Bill envisages are allowed
to have their normal, leisurely span of anything between
5 to 10 years, no fruitful purpose will be served by
launching them. Speedy termination of prosecutions under

the Bill is the heart and soul of the Bill.”

s Similarly, Krishna Iyer J. observed as follows :—

“And so, to track down and give short shrift to these heavy-
weight criminaloids who often mislead the people by pub-
lic moral weight-lifting and multipoint manifestoes is an

» urgent legislative mission partially undertaken by the Bill
under discussion.

It is common knowledge that currently in our country

4 criminal courts excel in slow-motion. The procedure is

.; dilatory, the dockets are heavy, even the service of process

is delayed and, still more exasperating, there are appeals
upon appeals and revisions and supervisory jurisdictions,

\ {1) [1979} 2 SCR 476,
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baffling and baulking speedy termination of prosecutions,
not to speak of the contribution to delay by the Adminis-
tration itself by neglect of the basic necessaries of the
judicial process.”

The aforesaid observations, therefore, clearly show that the heart
and soul of the Act is speedy disposal and quick dispatch in the
trial of these cases. It is, therefore, manifest that the provisions of
the Act must be interpreted so as to eliminate all possible avenues
of delay or means of adopting dilatory tactics by plugging every
possible loophole in the Act through which the disposal of the case

" may be delayed. Indeed if this be the avowed object of the Act,

could it have been intended by the Parliament that while the
Criminal Procedure Code gives a right of revision against an order
which, though not purcly interlocutory, is either intermediate or
quasi final, the Act would provide a full fledged appeal against such
an order. If the interpretation as suggested by the counsel for the
appellant is accepted, the result would be that this Court would be
flooded with appeals against the order of the Special Court framing
charges which will impede the progress of the trial and delay the
disposal of the case which is against the very spirit of the Act. We
are of the opinion that it was for this purpose that a non obstante
clause was put in 5. 11 of the Act so as to bar appeals against any
interlocutory order whether it is of an intermediate nature or is
quasi final. The Act applies only to specified number of cases which
fulfil the conditions contained in the provisions of the Act and in view’
of its special features, the liberty of the subject has been fully safe-
guarded by providing a three-tier system as indicated above,

Let us now ecxamine the scheme of the Act. Under s, 4 a Special
Court is to take cognizance or try cases as are instituted before it
or transferred to it as hereinafter provided. Section 5 provides that
if the Central Government is of opinion that there is prima facie
evidence of the commission of an offence and that in accordance with
the guidelines contained in the Preamble, the said offence should be
dealt with under this Act, the Central Government shall make a
declaration to that effect. In other words, s. 5 imposes a further
screening process by providing that the Central Government which
is a very high authority should satisfy itself that a prima facie case
is made out before making a declaration and sending the case to the
Special Judge. Séction 6 provides that after a declaration under
s. 5 is made, notwithstanding anything in the Code the prosecution in
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respect of the offence which is the subject matter of the declaration
and any prosecution pending in any Court shall stand transferred to
a Special Court designated by the Central Government. Thus, we
find that s. 6 makes a distinct departure, from the provisions of the
Code in entrusting the trial of the offence to a Special Judge, desig-
nated by it. We are not concerned with s. 7 which deals with the
transfer of any revision or appeal pending in any Court of Appeal
or Revision which would stand transferred for disposal to this Court.
Section 8 provides for the joint trial of the offence against the accysed
in accordance with the Code. Thus, the provisions of the Code are
for the first time applied by s. 8. Similarly, s. 9(1) enjoins that
a Special Court shall in the trial of cases before it follow the pro-
cedure prescribed by the Code for trial of warrant cases before a
Magistrate,  Similarly, the provisions of the Code in respect of
ss. 307 and 308 are also applied by virtue of s, Y{2)}. Sub-section (3)
appears to be the residuary clause which applies all the provisions
of the Code which are not inconsistent with the provisions of this
Act. Here also, a departure from the Code is indicated in that the
provisions of the Code would apply where the same are either
expressly or by necessary intendment excluded. Sub-section (3) of
s. 9 further provides that a Special Court shall be deemed to be a
Court of Sessions and shall have the powers of a Court of Sessions,
This part of the section merely creates a legal fiction but does not
reduce the status of a sitting High Court Judge. Section 10 cm-
powers the Supreme Court in certain cases to direct any particular
case to be transferred from one Special Court to another. Then
we come to s. 11(1) which has already been exiracted. The ron
obstante clause which starts with the words “Notwithstanding any-
thing in the Code” excludes appeals from any interlocutory order of
a Special Court. The reason for this exclusion is not far to seek.
In the first place, such an exclusion is fully consistent with the object
of the Act, viz.,, to sccure the quickest dispatch and an expeditious
disposal of the case so as to cut down all delays which may be
caused by providing for appcal against interlocutory orders also.  As
the non obstante clause expressly excludes the .provisions of the Code
of Criminal Procedure, we cannot call into aid the provisions of
s. 397(2) of the Code which would amount to frustrating the very
object which s. 11 seeks to advance. Mr. Mridul realising the force
of the non obstante clause has submitted u very attractive and in-
genious argument, In the first place, he submitted that as the Act
does not provide for any revision against intermediate or quasi final
orders. and as the object was to give a very fair trial to the accused,

hence instead of a revision, an appeal has been provided. We are,
5—21 SCIj80
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however, unable to agree with this argument, which is not at all
borne out by the plain language employed in s. 11(1). When the
Act cxcludes the Code then it is obviovs that it excludes an appeal
against any type of an interlocutory order. The absence of revision
is more than compensated by giving the accused a right of an appeal
against any judgment or order of the Special Judge as of right and
open on facts and law. There is one more reason why the power of
revision has been excluded. The trial is held by a sitting High Court
Judge who also would have the power of revision if he was sitting
in a High Court. In these circumstances, it must be presumed that
whenever a Special Judge passes any interlocutory order or an inter-
mediate order like framing of charges, he would do so only with full
and complete application of his mind and considering the wvarious
principles and guidelines indicated by this Court in several decisions,
some of which have been discussed above, and, therefore, it would
not be in keeping with the dignity, decorum and status of the Special
Yudge to provide for an appeal even against such an order which
he is supposed to pass with full application of mind and due delibe-

ration.

It was then contended by the learned counsel for the appellant
that the non obstante clause should be interpreted according to the
salutary principles laid down by this Court. In support of his sub-
mission, he relied on a decision of this Court in the case of Aswini
Kumar Ghosh & Anr. v Arabinda Bose & Anr.(Y) where Sastri,

C.J. observed ag follows :

“TIt should first be ascertained what the enacting part
of the section provides on a fair construction of the words
used according to their natural and ordinary meaning, and
the non obstante clause is to be understood as op€rating
to set aside as no longer valid anything contained in relevant
existing laws which is inconsistent with the new enact-
ment.

The true scope of the enacting clause must, as we have
observed, be determined on a fair reading of the words used
ir. their natural and ordinary meaning.” ‘

Similar observations were made by Mukherjee J.(1) @

“In my opinion, the section on its negative side elimi-
nates so far as thc Supreme Court Advocates are con-

(1) [1953] SCR 1.

o
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«cerned, all disabling provisions existing under any law in
tegard to persons who are not enrolled as Advocates of
any particular High Court. On the positive side, the sec-
tion confers on Supreme Court Advocates the statutory
privilege of practising as of right, in any High Court in
India, no matter whether he is enrolled as an Advocate of
that court or not.”

Das, J. as he then was, observed(l) as follows :—

“In short, there is no escape from the conclusion that
the ambit, scope and effect of the non obstante clause are
to supersede the Indian Bar Councils Act and any other
Act only in so far as they regulate the conditions referred
te therein.”

The observations of Das, J. clearly show that the effect of non
obstante clause was fo supersede the Indian Bar Councils Act and
any other Act in so far as they regulate the cenditions referred 1o
therein, If we apply this test to the present case then it is manifest
that the non obstante clause would have the effect of overriding and
excluding the provisions of the Code. Applying the test laid down by
Sastri, C.J., we find that the position may be summed up as fol-
jows -~ :

(1) We should exclude the statute concerned from con-
sideration; in the instant case ‘The Code’;

(2) We should construe the words used according to
their natural and ordinary meaning instead of refer-
ing to the statute which is sought to be excluded.

We entirely agree with the approach indicated by Sastri, C.J. and
which is also binding on us. Let us sec what is the effect of inter-
preting the non obstante clause according to the test laid down by the
decision, referred to above, and particularly the observations of Sastri
C. J. Let us for the time being forget the provisions of s. 397(2) of
the Code or the interpretation put by this Court on the term ‘inter-
locutory order’ as appearing in the Code because the decisions were
based purely on the interpretation of the provisions of the Code. We
have, therefore, first to determine the natural meaning of the expres-
sion interlocutory order’. To begin with, in order to construe the term
“interlocutory’, it has to be construed in contra-distinction fo or in
contrast with a final order. We are fortified by a passage appearing
in The Supreme Court Practice, 1976 (Vol. T p. 853) where it is
said that an interlocutory order is to be contrasted with a final order,

(1; {19531 S.CR, p. 1
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referring to the decision of Salaman v. Warner(*). In other words,
the words ‘not a final order’ must necessarily mean an interlocutory
order or an intermediate order. That this is so was pointed out by
Untwalia J, speaking for the Court in the case of Madhu Limaye v.
State of Maharashtra. (supra) as follows :

“Ordinarily and generally the expression ‘interlocutory
order’ has been understood and taken to mean as a converse
of the term ‘final order’.”

Thus, the expression ‘interlocutory order’ is to be understood and
faken to mean converse of the term ‘final order’. Now, let us see how
this term has been defined in the Dictionaries and the text books, In
Webster's Third International Dictionary (Vol. II, p. 1170) the
expression ‘interlocutory order’ has been defined thus:

“not final or definitive; made or done during the progress
of an action; INTERMEDIATE PROVISIONAL”.

Stroud’s Judicial Dictionary (Fourth Edition, Vol 3,
p. 1410) defines the interlocutory order thus :

“‘Interlocutory order’ (Judicature Act 1873 (c.66),
s. 25(8) was not confired to an order made between writ
and final judgment, but means an order other than final
judgment.”

Thus, according to Stroud, interlocutory order means an order other
than a final judgment. This was the view taken in the case of Smith
v. Cowell(") and followed in Marnchester & Liverpeol Bank v. Par-
kinson(*). Similarly, the term ‘final order’ has been defined in
volume 2 of the same Dictionary (p. 1037) thus :

“The judgment of a Divisional Court on an appeal from
a county court in an interpleader issue, was a “final order”
within the old R.8.C., Ord. 58, r. 3 (Hughed v. Liitle, 18
Q.B.D. 32); so was an order on further consideration
(Cumimins v, Herron, 4 Ch. . 787); unless action was not
thereby concluded........ But an order under fthe old
R.S.C, Ord. 25, r. 3, dismissing an action on a point of law
raised by the pleadings was not ‘final” within the old Ord,
58, r.3, because had the decisions been the other way the
action would have proceeded.”

(1) [18911 1 Q.B. 234,

(2) 6 Q.BD.75.
(3} 22 Q.B.D. 175.
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Halsbury’s Laws of England (Third Edition, Vol. 22, pp. 743-744) A
VT describes an interlocutory or final order thus :

“Interlocutory judgment or order : An order which does
not deal with the final rights of the parties, but either (1)
is made before judgment, and gives no final decision on
the matters in dispute, but is merely on a matter of pro-
cedure, or (2) is made after judgment, and merely directs
how the declarations of right already given in the final
judgment are to be worked out, is termed ‘interlocutory’.
. An interlocutory order, though not conclusive of the main
/&_-\_,L dispute, may be conclusive as to the subordinate matter with

which it deals........ - c
In general a judgment or order which determines the principal
matter in question is termed ‘final’.”

At page 743 of the same volume, Blackstone says thus :

“Final judgments are such as at once put an end to the
action by declaring that the plaintiff has either entitled him-
self, or has not, to recover the remedy he sues for......
Four different tests for ascertaining the finality of a judgment
or order have been suggested : (1) Was the order made
' upon an application such that a decision in favour of
either party would determine the main dispute ? (2) Was
it made upon an application upon which the main disputc K

v could have been decided? (3) Does the order, as made,
determine the dispute ? (4) If the order in question is
reversed, would the action have to go on.”

. Corpus Juris Secundum (Vol. 49 p. 35) defines interlocutory order
- thus :

“A final judgment is' one which disposes of the cause both
as to the subject matter and the parties as far as the court
has power to dispose of it, while an interlocutory judgment
is one which reserves or leaves some further question or
direction for future determination........ Generally, how-
, ever, a final judgmeny is one which disposes of the cause G
! both ay to the subject matter and the parties as far as the
court has power 1o dispose of it, while an interlocutory
judgment is one which does not so dispose of the cause, but
4 reserves or leaves some further question or direction for

future determination. ... .. The term “interfocutory judg-
ment” is, however, a convenient one to indicate the deter- B
mination of steps or proceedings in a cause preliminary fo

(1) [182111 Q.B. 234,

—d
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final judgment, and in such sense the term is in constant and
general use even in code states.” (Emphasis ours)

Similarly, Volume 60 of the same series at page 7 seeks to draw &
distinction between an interlocutory and a final order thus:

“The word “interlocutory”, as applied to rulings and
orders by the frial court, has been variously defined. It
refers to all orders, rulings, and decisions made by the trial
court from the inception of an action to its final determina-
tion. It means, not that which decides the cause, but that

which only settles some intervening matter relating to the ~ ‘\/_L\

cause. An interlocutory order is an order entered pending
a cause deciding some point or matter essential to the
progress of the suit and collateral to the issues formed by
the pleadings and not a final decision or judgment on the
matter in issue...... An intermediate order has been de-
fined as one made between the commencement of an
action and the entry of the judgment.” -

To sum up, the essential attribute of an interlocutory order is
that it merely decides some point or matter essential to the progress
of the suit or collateral to the issues sought but not a final decision:
or judgment on the matter. in issue, An intermediate order is one
which is made between the commencement of an action and the entry
of the judgment. Untwalia J. in the case of Madhu Limaye v. State
of Maharashtra (supra) clearly meant to convey that an order fram-
ing charge is not an interlocutory order but is an intermediate order
as defined in the passage, extracted above, in Corpus Juris Secundum,.
Vol. 60. We find ourselves in complete agreement with the observa-
tions made in Corpus Juris Secundum. It is obvious that an order
framing of the charge being an intermediate order falls squarely with-
in the ordinary and natural meaning of the term ‘interlocutory order”
as used in s. 11(1) of the Act. Wharton’s Law Lexicon (14th
Edition, p. 529) defines interlocutory order thus :

“An interlocutory order or judgment is one made or
given during the progress of an action, but which does not
finally dispose of the rights of the parties.”

Thas, summing up the natural and logical meaning of an inter-
iocutory order, the conclusion is inescapable that an order which does
not terminate the proceedings or finally decides the rights of the
partics is only an interlocutory order. In other words, in ordinary:
sense of the term, an interlocutory order is one which only decides a-
particular aspect or a particular issue or a particular matter in a pro-

e T Teego - - =t e e e e wma= s
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ceeding, suit or trial but which does not however conclude the trial
at all. This would be the result if the term interlocutory order is
interpreted in its natural and logical sense without having resoit to
Criminal Procedure Code or any other statute. 'That is to say, if we
construe interlocutory order in ordinary parlance it would indicate
the attributes, mentioned above, and this is what the term interlocu-
tory order means when used in s. 11(1) of the Act

We shall, however, examine a number of English and Indian
authorities that have been cited before us by the parties as to the true
intent and import of an interlocutory order,

In the case of Ex Parte Moore In Re Faithfull(') Lord Selberne
while defining a final judgment observed as follows :

“To constitute an order a final judgment nothing more
is necessary than that there should be a proper litis contes-
tatio, and a final adjudication between the parties to it on
the merits.”

Similarty, Brett, M.R. observed as follows :

“The question is whether in the Chancery Division there
cannot be a “final judgment” when everything which has to
be done by the Court itself is finished.

Is that a final judgment which directs certain things to
be done and certain inquiries to be made, and certain other
things to be done on those inquiries being answered ?  If the
Court ordered the result of the inquiries to be reported to
itself before the judgment was given, it would not be a final
judgment. But, if the Court orders somethnig to be done
according to the answer to the inquiries, without any further
reference to itself, the judgment is final.”

This authority therefore clearly indicates that a final order or a judg-
ment would be one which amounts to a final adjudication between the
parties on merits. Practically, the same view has been taken by Brett
M.R. with whom Cotton, L.J. also concurred. In the case of Salaman
v. Warner & Ors, (Supra), Lord Esher propounded an important test
to judge whether an order was interlocutory or final. In this connec-
tion, he observed as follows :

“The question must depend on what would be the result
of the deciston of the Divisional Court, assuming it to be
given in favour of cither of the parties. If their decision,

(1) [1885] 14 Q.B.D. 627.
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whichever way it is given, will, if it stands, finally dispose of
the matter in dispute, I think that for the purposes of these
rules it is final. On the other hand, if their decision, if given
in one way, will finally dispose of the matter in dispute, but,
if given in the other, will allow the action to go om, then T
think it is not final, but interlocutory. That is the rule which
I suggested in the case of Standard Discount Co. v. La
Grange, and which on the whole I think to be best rule
for determining these questions; the rule which will be most
casily understood and mvolves the fewest difficulties.”

nd

In other words, the test adopted by Lord Esher in this case has ‘."‘/L

been consistently followed by this Court in later cases and appears to
us to contain the most valuable guidelines to judge whether an order
is final or interlocutory. Applying this test to the present case it would
follow that if the Special Judge did not frame a charge and discharged
the accused, the proceedings would no doubt terminate but if it framed
charges against the accused the proceeding would continune. Unless,
therefore, an order results in a final termination of the proceeding in
any way it is decided, the order is of an interlocutory nature. Fry,
L.J. almost took the same view when he observed thus :

“I think that the true definition is this. I conceive ‘hat
an order is “final” only where it is made upon an application
or other proceeding which must whether such application or
other proceeding fail or succeed, determine the action.
Conversely 1 think that an order is “interlocutory” where it
cannot be affirmed that in either event the action will be
determined.”

Lopes, L.J. fully agreed with Lord Esher, M.R. and observed :

“T think the definition suggested by the Master of the
Rolls in the case that has been referred to is the right defini-
tion for this purpose. I think that a Judgment or order
would be final within the meaning of the rules, when, which-
ever way it went, it would finally determine the rights of the
parties.”

According to the test laid down by Lord Esher and other Lords, the
order of the Special Judge impugned in the appeal is undoubtedly an
interlocutory order and therefore falls within the mischief of s. 11(1)
of the Act.

Similarly, another test to determine whether or not an order is an
interlocutory order was evolved by Lord Alverstone C.J. in the case of
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Bozson v. Altrincham Urban District Council()) who observed as
follows :

“It seems to me that real test for determining tais ques-
tion ought to be this : Does the judgment or order, as made,
finally dispose of fthe rights of the parties ? If it does, then
I think it ought to be treated as a final order, but if it does
not it is then, in my opinion, an interlocutory order.”

Sir Jeune P. concurred with Lord Alverstone while Lord Halsbury
‘preferred {o follow an earlier decision in the case of Shubrook v.
Tufnell(®). In Shubrook v. Tufnell what happened was that an action
‘was filed by the lessee against lessor to recover damages caused to them
by the defendant’s making a drain through the adjoining land. By an
order in Chambers the action was referrod to the arbitrator who sent
the case to the Court for its opinion. In that case the position was
that if the case was referred back to the arbitrator, the award had to be
given by him, if not, then judgment was to be entered for the defendant.
The question was whether an appeal lay to the Court of Appeal against
the reference made by the arbitrator. In view of the peculiar circum-
stances of the case, Jessel, M. R. with whom Lord Lindley concurred,
theld that appeal lay as the order seeking the opinion of the court was
not an interlocutorv order. It is manifest that in this case the proceed-
ings would have terminated. In any event if the case was referred
‘back to the arbitrator, then the arbitrator would have to give his award
and therefore the reference proceedings terminated.  If, however, the
reference was not made to the arbitrator, then the judgment was to be
entered for the deferdant. Thus, the order passed in this case un-
doubtedly could not be said to be an interlocutory order even in the
widest sense of the term. At any rate, the preponderance of the autho-
rities of the English Courts favour the view that an interlocutory order
is one which finally disposes of the rights of the parties as observed by
Lord Alverstone in the case of Bogson v. Altrincham Urban  Disitrict
Council, (supra) cited above. We might, however, state that although
Lord Halsbury had expressed his dissent from Salaman v. Warner's
case (supra) yet the Federal Court as also this Court appear to have
followed and accepted the view taken by Lord Esher, as discussed
above. We shall deal with the authoritics of the Federal Court and
this Court on this point a little later.

Again in the case of Isaucs & Sons v- Salbstein & Anr.(*) Lord -
Swinfen Eady followed the Bozson’s case and particularly the obser-
(1) [1503] 1 KBD 347. ’

(2) 9Q.8B.D. 621,
(3) [1916] 2 KBD 139.
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vaticns of Lord Alverstone in that case. In this connection Lord
Eady observed as follows .

“Then there is Salaman v. Warner in which it was held
that a final order was one made on-such an application or
proceeding that, for whichever side the decision might be
given, it would, if it stood, finally determine the matter in
litigation. Neither decision seems quite consistent with that
in Bozson v. Alirincham Urban Council which puts the
matter on the true foundation that what must be looked at is
the order under appeal. In the present case the order is
clearly an interlocutory order, and the appeal is properly in
the interfocutory list.” '

Similarly, Lord Pickford who agreed with Lord Swinfen distinguished -
Shubrook’s case (supra) and explained the view of Lord Halsbury

thus :

“In the present case the order appealed from does not
put a final end to the action, and this is an appeal from an
interlocutory and not from: a final, order.”

Bankes L.J. concurred. Tn a later case Hunt v. Allied Bakeries
Ltd.(1), it was held that an order striking out the whole or part of a
claim on the ground that it was frivolous and vexatious and staying
further proceeding was merely an interlocutory order. In this connec-
tion, Lord Evershed observed thus :

“After consultmg with the Chief Registrar and looking
at the cases, and also affer consuitation with my colleagues,
I am left in no doubt at all that, rightly or wrongly, orders
dismissing actions—either because they are frivolous and
vexatious, or on the ground of disclosuré of no reasonable
cause of action—have for a very long time been treated as
interlocutory ...... e, For these reasons
(and this decision will now necessarily govern other cases)
I hold that orders under R.S.C., Grd. 25, r. 4, striking out
the whole or part of a claim on the ground that it discloses
no reasonable cause of action, or is frivolous and vexatious,
or both, and staymg all further proceedungs must be treated
as interlocutory.”

Lord Birket and Lord Romer agreed with Lord Evershed. This
is rather important because even though the case was struck out on
the ground that the action was frivolous and proceedings were stayed,

1) [1956] 3 All. ER. 513,
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the order was treated to be an interlocutory one although it had decided
an important aspect of the case. In a recent decision in the case of
Salter Rex & Co. v. Ghosh(1), Lord Denning reviewed the entire case
law on the subject and ullimately preferred the view taken by Lord
Alverstone in Bozson's case (supra) and Lord Esher in  Salaman’s
case. in other words, both the Salaman’s and the Bozsorn's cases

were endorsed by Lord Denning. In this connection, Lord Denning
observed as follows :—

“There is a note in the Supreme Court Practice (1970)
under R.S.C. Ord. 59, r. 4, from which it appears that diffe-
rent tests have been stated from time to time as to what is
tinal and what is interlocuiory. In Standard Discount Co.
v. La Grange [18771 3 C.PD. 67 and Salaman v. Warner
118911 1 Q.B. 734 Lord Esher M.R. said that the test was
the nature of the application to the court : and not the nature
of the order which the court eventually made. But in
Bozson v. Altrincham Urban District Council [1903] 1 KB
547 the court said that the test was the nature of the order as
made.  Lord Alverstone C.J. said that “.......the test is
whether the judgment or order as made finally disposed of
the rights of the parties.” Lord Alverstone was right in
logic but Lord Esher was right in experience. Lord Esher’s
test bas always been applied in practice.”

*“So I would apply Lord Esher’s test to an order refusing
a new trial. 1 took to the application for a new trial and
not to the order made. If the application for a new trial
were granted, it would clearly be interlocutory. So, equally,
when it is refused, it is interlocutory.”

This is the position so far as the English authorities are concerned.
It may be noticed here that in all the English cases, referred to above,
the word ‘interlocutory’ appears to have been used in its natural sense

-~ and giving the meaning attached to it in ordinary parlance. We now

come to the authorities of the Federal Court and this Court on the
subject. In the case of Hori Ram Singh v. The Crown("), Sulaiman =
J. referred to Salaman’s case (supra) and seems fo have approved the
test laid down by Lord Esher which was quoted in extenso in the
judgment. Similarly, a reference was also made to Bozson’s case

(supra) and the Judge quoted the observations of Lord Alverstone

(1) [1971] 2 Q.B.D. 597.
(2) [1939] I F.C.R.129.
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which have already been extracted above. After scrutinising these
authorities, Sulaiman J. observed as follows :—

“If the effect of the order from which it is sought to
appeal is not finally to dispose of the rights of the parties,
then even though it decides an important and even a  vital
issue in the case, it leaves the suit alive and provides for ifs
trial in the ordinary way.

As the “final order” may be either in a civil or criminal
case the definition given by their Lordships in the civil case
must by analogy be applied to a criminal case as well... ...
It is still to be finally decided by the Sessions Judge whether
the accused was or was not guilty of the offences with which
he had been charged. The question of want of consent,
although vital for the purposes of the proceedings as it went
to the root of the matter so far as their continuance is con-
cerned, is after all a preliminary question as to whether the
proceedings had been properly instituted or not. The cri-
minal case is still a live case, and the innocence or the guilt
of the accused has not been finally determined.”

Thus, it was pointed out that the concomitant of a final order would be
the same whether it is a civil case or a criminal case and the definition
given by the English Judges would apply to both. This case was
noticed in S. Kuppuswami Rao v. The King(!) which, in our opinion,
is a leading case on the subject or, if we may say so, it is the locus
classicus so far as the nature of an interlocutory order is concerned.
In this case, Kania C.J. speaking for the Court referred to the decision
of Sulaiman J. (supra) and also noticed the view of Lord Esher in
Salaman v. Warnér (supra) as also the view of Lord Alverstone and
observed as {ollows :

“The question then is what is the meaning of “judgment,
decree or final order of a High Court” in this section? The
expression “final order” has been judicially interpreted and
its meaning is now well settled.”

After referring to a number of decisions the learned Chief Justice
observed as follows :—
“The effect of those and other judgments is that an order
is final if it finally disposes of the rights of the parties. The
" orders now under appeal do not finally dispose of those
rights, but leave them to be determined by the Courts in the

(1) [1947) F.C.R. 180 .
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ordinary way.” These observations show that the Judicial
Committee considered that the words used in the above -
mentioned three English decisions gave the same meaning to
the expression “final order”, and adopted the definition as
given by Lord Esher M.R. in Salaman’s case. The Judicial
Committee further held that when the effect of the order was

. to Ieave the rights to be determined by the Court in the ordi-
nary way, the order was not a final order.”

_ These observations clearly show that the Judicial Committee of the
“*Privy Council accepted the view expressed in the case of Salaman v.
Warner and Bozson v. Altrincham Urban District Council (supra), It

is, therefore, pertinent to note that the view of Lord Halsbury does

not appear to have been accepted either by the Privy Council or by
the Federal Court either in Hori Ram Singh (supra)} case or in the case
cited above. Similarly, while examining the language of s. 205 of the
Government of India Act, the Chief Justice observed as follows :—

“The words “final order” were used in s. 109 of the
Cwvil Procedure Code.  That section prescribes conditions
under which an appeal lies to the Judicial Committee of the
Privy Council from a decree or final order passed on appeal
by a High Court. It was noticed that the words “final order”
were used in contrast with interlocutory order, The learned
Judge took the view that in cases in which the decision of the
point in dispute either way did not result in finally disposing
of the matter before the Court, the decision did not amount
to a final order.”

Reference had also been made by the Chief Justice to the judgment of
the Privy Council in Abdul Rahman v. D. K. Cassim & Sons(1), where
Sir George Lowndes stated that the test of finality was whether the
order finally disposed of the rights of the parties. To the same effect
was a decision of the Privy Council in Ramchand Manjimal's case(?)
where after examining the decisions of the English Court, it was held
that the test of finality was whether the order finally disposes of the
rights of the parties and held that the order in question was not a final
order because the rights of the parties were left to be determined by
the courts in the ordinary way. After a consideration of all the
authorities the Chief Justice observed thus :

“These and other English decisions make it clear that in
England when the word judgment or decree is used, whether

(1) [1933] 60 LA.76.
(2) [1920] 47 1.A. 124

B
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it is preliminary or final it means the declaration or final AN
determination of the rights of the parties in the matter
brought before the Court. In criminal proceedings, an exa- 3

niination of the discussion in paras 260-64 of Vol. IX of
Halsbury’s Laws of England (Hailsham Edition) shows that
the word “judgment” is intended to indicate the final order
in a trial terminating in the conviction or acquittal of the
accused. . ......

In our opinion, the decisions of the Courts in India shew ‘ /—&
that the word “judgment”, as in England, means the deter- AT
mination of the rights of the parties in the matter brought
before the Court.”

Another important observation made by the Chief Justice which
appears to be directly in point may be extracted thus :

“In our opinion, the term “judgment” itself indicates a judi-
cial decision given on the merits of the dispute brought before
the Court. In a criminal case it cannot cover a preliminary
or interlocutory order.”

A

Thus, the Chief Justice clearly indicated that in a criminal case a final
order cannot cover a preliminary or interlocutory order. Ultimately,
the Chief Justicc concluded by the following observations :
“The words judgment and final order in connection with

civil appeals have received a definite judicial interpretation.

In connection with civil appeals to this Court therefore that o e

interpretation has to be accepted. If so, the same interpre-

tation has to be accepted in case of appeals from criminal

proceedings brought to this Court under s. 205(1) of the

Constitution Act.” -

This case was followed in the case of Mohammad 4min Brothers
Ltd. & Ors. v. Dominion of India & Ors.(1) where it was held that so
far as this Court is concerned the principles laid down in Kuppuswami’s
case (supra) scttled the law. In this connection. in the aforesaid
case, Mukherjea, J., speaking for the Court observed as follows : E

“The cxpression “final order” has been used in contra-
distinction to what is known as “interlocutory order” and
the essential test to distinguish the one from the other has
been discussed and formulated in several cases decided by P

(1) {1949] FCR 842.
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the Judicial Committee. All the relevant authorities
bearing on the question have been reviewed by this Court in
their recent pronouncement in S. Kuppuswami Rao v. The
King, and the law cn point, so far as this conrt Is concerned,
seems to be well settled. In full agreement with the decisions
of the Judicial Comittee in Ram Chand Manjimal v. Gover-
dhandas Vishindas and Abdul Rahman v. D. K. Cassim and
Sons, and the authorities of thel English Courts upon which
these pronouncements were based, it has been held by this
coprt that the test for determining the finality of an order is,
whether the judgment or order finally disposed of the rights
of the parties.”

Thus, the Federal Court in its decision seems to have acécpted two
principles, namely,—

{1} that a final order has to be interpreted in contradis-
tinction to an interlocutory order; and

(2) that the test for determining the finality of an order
is whether the judgment or order finally disposed of
the rights of the parties.

These principles apply to civil as also to criminal cases as pointed
out by Kania C.J. in the case of S. Kuppuswami Rao v. The King
{(supra). We find ourselves in complete agreement with the view taken
by Mukherjea J. which is based on English cases as also the view
taken by the Judicial Committee and the Federal Court.

The view taken in Kuppuswami's case (supra) was endorsed by
this Court in the case of Mohan Lal Magan Lal Thacker v. State of
‘Gujarat(1) where it was held that generally speaking a judgment
order which determines the principal matter in question is termed final.
The English decisions as also the Federal Court decisions were referred
to in this case and after considering the decisions, this court observed
as follows :

“The meaning of the two words “final” and “mterlocu-
tory” has, therefore, to be considered separately in relation
to the particular purpose for which it is required. However,
generally speaking, a judgment or order which determines the
principal matter in question is termed final. ... An interlocu-
tory order, though not conclusive of the main dispute may be
conclusive as to the subordinate matter with which it deals
... . If the decision on an issue puts an end to the suit, the

(1) [1968] 2 SCR 683.
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order is undoubtedly a final one but if the suit is still left alive
and has vet to be tried in the ordinary way, no finality could
attach to the order. . . .. This test was adopted in S. Kuppit-
swami Rao v. The King where the court also held that the
words “judgment” and ‘order’ have the same meaning whether
the proceeding is a civil or a criminal proceeding. In
Mohamunad Amin Brothers Ltd. v. Dominion of India the
Federal Court following its earlier decision adopted against
the test, viz., whether the judgment or order finally disposed
of the rights of the parties.”

There is yet another aspect of the matter which hus to be considered:
so far as this decision is concerned, to which we shall advert when we
deal with the last plank of the argument of the learned counsel for the
appellant.  Suffice it to say at the moment that the case referred to-
also fully endorses the view taken by the Federal Court and ths:
English decisions, viz., that an order is not a final but an interlocutory
one if it does not determine or decide the rights of parties once for all
Thus, on a consideration of the authorities, mentioned above, the
following proposition emerge :— )

(1) that an order which does not determine the rights of
the parties but only one aspect of the suit or the trial
is an interlocutory order;

(2) that the concept of interlocutory qQrder has to be ex-
plained-in contradistinction to a final order. In other
words, if an order is not a final onder, it would be an
interlocutory order;

(3) that one of the tests generally accepted by the English
Courts and the Federal Court is to see if the order is
decided in one way, it may terminate the proceedings
but if decided in another way, then the proceedings
would continue; because, in our opinion, the terin
‘interlocutory order’ in the Criminal Procedure Code
has been used in a much wider sense so as to include
even intermediate or quasi final orders;

(4) that an order passed by the Special Court discharging
the accused would undoubtedly be a final order inas-
much as it finally decides the rights of the parties and
puts an end to the controversy and thereby terminates
the entire proceedings before the court so that nothing:
is left to be done by the court thereafter;

(5) that even if the Act does not permit an appeal against
an interlocutory order the accused is not left without:

PN
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any remedy because in suitable cases, the accused can
always move this Court in its jurisdiction under Art.
136 of the Constitution even against an order framing
charges against the accused. Thus, it cannot be said
that by not allowing an appeal against an order
framing charges, the Act- works serious injustice to
the accused.

Applying these tests to the order impugned we find that the order
framing of the charges is purely an interiocutory order as it
docs not lerminate the proceedings but the tria]l goes on until it
culminates in acquittal or conviction. Tt is true that if the Special Court
would have refused to frame charges and discharged the accused, the
proceedings would have terminated but that is only one side of the
picture. The other side of the picture is that if the Special Court
refused to discharge the accused and framed charges against him, then
the order would be interlocutory because the trial would still be alive.
Mr. Mridul tried to repel the argument of the Solicitor General and
explained the decisions, referred to above, on the ground that the
English decisions as also the Federal Court’s decisions made the obser-
vations while interpreting the provisions of the Government of Indiz
Act or the provis.ons of the Constitution where the word “final” order
was expressly used. It was urged that the same construction would
not apply to the present casc where the word ‘order’ is not qualified
by the word ‘final’. With due respect to the learned counsel, in our
opitiion, the distinction sought to be drawn is a distinction without any
difference. This court as also the Federal Court have clearly poiated
out that so far as the tests to be applicd to determine whether an
order is final or interlocutory, apply as much to a civil case as to a
criminal case. Furthermore, as already indicated, it is impossible to
spell out the concept of an interlocutory order unless it is understood
i1 contradistinction to or in contrast with a final order. This was held
in a number of cascs referred to, including Madhi Limaye's case
(supra) which has been expressly stressed by us in an earlier part of
the jndgment. Tor these reasons, therefore, the contention of the
icarned counsel for the appellant on this aspect of the matter fails and
is herchy overruled.

The last argument advanced by the learned counsel for the appel-
lant, which also appears to be very attractive, is that accepting the
tests referred to above and applying to the facts of the present case, the
order impugned should be construed as a final order inasmuch as the
order completely terminates the proceedings preceding the trial, In
other words, it was contended that until the charge is actually framed
the trial does not start and all proceedings up to the framing of the
6—218C1/80
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charges are in the nature of an inquiry or a sort of a pre-trial proceed-
ing which finally culminates either in the order of discharge or in fhe
onder framing of charges. Thus, in any event, an -order framing
charges must necessarily be held to be a final order and not, an inter-
lecutory one:  In support of this contention the learned counsel relied
on a decision of a Full Bench of the Jammu & Kashmir High Court
in the case of State v. Ghani Bandar(*) in which the leading judgment
was dciivered by one of us (Fazal Ali 1.}. It is true that the Jammu
& Kashmir High Court on a consideration of a large number of aufho-
rities of the various High Courts in India, observed as follows :

“On a careful consideration, therefore, of the authorities
and analysis of the various provisions of the Code I am of the
opinion that ‘trial’ in a warrant case commences only when
the charge is read to the accused and he is called upon to
answer the charge and until the proceedings have reached
this stage proviso {a) to clause (1) of s. 350 does not come
inio play and the accused has no right to ask the Court to
resummon the witnesses. In the present case, it appears, the
case is yet at an inquiry stage, and therefore, the Marstrate
was not right in acceding to the prayers of the accused.”

This decision, however, in our opinion, does not appear to be of
any assistance to the appellant for the reasons that we shall give here-
after. In the first place, the decision was rendered not on the provi-
sions of the Code of 1973 but under the provisions of the Criminal
Procedure Code of the Jammu & Kashmir State which were quife
different from the provisions of the Code of 1973 which does not apply
to that State. Secondly, it would appear that the Criminal Procedure
Code of 1872 (Act X of 1872) expressly contained a definition of the
word trial which was defined thus :

“ “Trial” means the proceedings taken in Court after a
charge has been drawn up, and includes the punishment of
the offender :

It includes the proceedings under chapters XVI and
XVIII, from the time when the accused appears in Court.”

Thus, the word ‘trial’ clearly meant the proceedings after charges had
been drawn up and included even the punishment of the offender.
Furthermore, the definition was wide enocugh even to include proceed-

ings right from the time when the accused appeared in Court to the

(O ALR 19603 &K 7.
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culmination of the proceedings. This definition is to be found in s. 4
of the Act X of 1872, The said Act defined ‘inquiry’ thus :

“ “Inquiry” includes any inquiry which may be conducted
by a Magistrate or Court under this Act.”

Botii the definition of the word ‘trial’ as also that of ‘inquiry’ undes-
weni a radical change in the Code of-1898. The Code of 1898 com-
pletely dropped the definition of the word ‘trial’ and instead widened
the definition of the term ‘inquiry’. Under s. 4(j) of the Code of
1898, ‘inquiry’ was defined thus :

“ “Inquiry”-—"inquiry” includes ¢very inquiry other than

"~ a trial conducted under this Code by a Magistrate or Court.”

e

Thus, the position was that under the Code of 1898, trial was not
defined at all but all proceedings except the trial were held to be inquiry
within the meaning of s. 4(j). So far as the Code of 1973 is concerned,
with which we are dealing, while the definition of inquiry is retained,
frial has not been defined at all. In the instant case, s. 9(1} of the
Special Courts Act clearly provides that the Special Court shail in the
trial of cases before it follow the procedure prescribed by the Court for
trial of warrant cases before a Magistrafe, Let us cxamine the position
and the various aspects of the procedure laid down for the trial of
warrant cases under the Code as also under the Code of 1898, as
amended in 1955. So far as the decision of the J&K High Court, re-
ferred 1o above, is concerned it was given under the Criminal Procedure
Code of Jammu & Kashmir prior to the amendment of 1955 which,
though passed by the State Legislature, was enforced sometime after
1964, Prior to the amendment of 19355, under the Code of 1898, the
procedure for trial of warrant cases by a Magistrate was the same whe-
ther the case was instituted on a police report or otherwise than on a
police report.  The procedure is found in the unamended ss. 251 to 254

onwards which may be extracted thus :

“2z51. Procedure in warrant cases—The following pro-
cedure shall be observed by Magistrates in the trial of warrant
cuses.

252. Evidence for prosecution—(1) When the accused
appears or is brought before a Magistrate, such Magistrate
shall proceed to hear the complainant (if any) and take all
such evidence as may be produced in support of the prose-
cution :

Provided that the Magistrate shall not be bound to hear
any person as complainant in any case in which the complaint
has been made by a Court,

A
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{(2) The Magistrate shall ascertain, from the complainant
or otherwise, the names of any persons likely to be acquaint-
ed with the facts of the case and to be able to give evidence
for the prosecution, and shall summon to give evidence
before himself such of them as he thinks necessary.

253. Discharge of accused—(1) If, upon taking all the
evidence referred to in section 252, and making such exami-
nation (if any) of the accused as the Magistrate thinks
necessary, he finds that no case against the accused has been
mude out which, if unrcbutted, would warrant his conviction,
the Magistrate shall discharge him.

(2) Nothing in this section shall be deemed to prevent a
Mag:strate from discharging the accused at any previous stage
oi the casc if, for reasons to be recorded by such Magistrate,
he considers the charge to be groundless.

254. Charge to be framed when offence appears proved
—1f, when such evidence and examination have been taken
and made, or at any previous stage of the case, the Magistrate
is of opinion that there is ground for presuming that the
accused has commiited an offence triable under this Chapter.
which such Magistrate is competent to try, and which, in his
epinion could be adequatcly punished by him he shall
framc in writing a charge against the accused.”

It is, thercfore, clear that undcr the provisions exiracted above,

U

-

there was no question of the trial starting until the charges were framed*

because under s. 252 when the accused appeared or was brought before
the Magistrate, the Magistrate had to hear the complainant and take
cvidence as may be produced by him.  After summoning the witnesses
under s. 252(2), the Magistrate had to take the evidence and after
examining the same he had to determing whether a casc was made out
by the prosecution which, if uarcbutted, would warrant the conviction
of the accused. If the Magistraic was of the opinion from the examina-
tion of the ¢vidence taken at the euarlicr stage that the accused had
committed an offence friable under the said Chapter, then only charge
was to be framed. By the amendment of 1955, however, the procedure
of the trial of warrant cases was split up into two parts. By the first
part a dcifferent procedure was ind'cated, (which is contained in s.
251) in cases starting on the basis of a complaint whercas under s.
251A a separate procedure was evolved for cases triable on the basis
of a police report. ' We are, however, not concerned with either s. 251
or 251A as amended in 1955. So far as the decision of the T & K
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High Court is concerncd, that was given on the basis of the Code of

1898 beforc the amendment of 1955 and was quite correct having
regard to ss. 251, 252 and 253 of the Code of 1898, prior to the amend-
ment of 1955, because under that procedure there could be no question
of there being any trial until the charge was framed, because the
court had to hcar the complainant, record cvidence even before the
charge was framed. In these circumstances, therefore, the decision of
‘he Full Beneh of the J & K High Court cannet be called into aid in
deciding the present issue.  As regards the argument that the trial
preceded an inguiry which culminated in framing of the charges or
discharge of an accused. we arc of the opision that this argument is
afso wihout any substance. Under the Code, the commitment inquiry
preceding the trial has been completely abolished as indicatcd while
referring te the objects and reasons of the Code. Under the Code the
Mpgistrale Is not to record any evidence or hold any inguiry but osnly
‘¢ find out as to whether a case put up before him is exclusively triable
by 2 Sessions Ceurt and once this is so, he is to sond the case to the
Court for trial.  Thus, there being no inquiry as was the casc in the
Code of 1898, there is no rcom for acceptance of the argument of the
counsel for the appellant that aa inguiry precedes the trial in such a
case.  This contention, therefore, appears to be without substance.
Realising this difficuliy, the Tearned counsel for the appellant, put for-
ward an alternative argument, viz., that s. 238 of the Code itself con-
sisis ol two scparate slages—one starting from s. 238 and ending -up
to 5. 240 and the other siarting [rom s. 242 and ending up to s. 248,
We are, however. unahle to aarce with this argument because it appears
that the enactment of 5. 251A by virtue of the amendment of 1955 the
words ‘commencement of tvial’ weic introduced for the first time which
clearly denotce that the trint siarts in a warrant case right from the stage
when the accused appears or iv brought before the court. This appears

10 us to be the main intent and purpose of introducing the words ‘com-

mencement of frial’ by the amondmeny Act of 1955 which did not
appear in the Code of 1898 or in the various amendments made before
the Act of 1955 to the Code. Thus, if the trial begins at that stage.
it canroi be said that the proceedings starting with s, 251A onwards
amount to an inquiry within the meaning of s. 2(j) of the Code.
Furthermore, it would appear that the amendment of 1955 in fact
simplified the entire procedure for trial of warrant cases by a Magistrate
by not requiring the Magistrate to record any evidence before framing
of the charge or discharging the accused. All that the Magistrate had
to do was to satisfy himself that the documents referved to in s. 173
had been furnished to the accused and if that had not been done, to
direct that the documents should be furnished. Thereafter, the Magis-

E
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tratc on consideration of the documents referred to in s. 173 only
and without recording any evidence, was to examine the accused if he
considered necessary, and after hearing the parties proceed either to
frame the charge or to discharge the accused- In other words, the
simplified procedure introduced by the amendment of 1955, which
is now retained by the Code in ss. 238 to 240, amounts to. a trial from.
beginning to end. The fact that no evidence is to be recorded before
framing of the charge and the Magistrate has to proceed only on the
dovuments referred to under s, 173, i.e., the statement recorded in the

case diary, and other papers or materials collected by the police, clearty =~

shows that these proceedings are not an inquiry at all because the
scheme of the Code generally appears to be that whenever an inquiry
is held, evidence or affidavits have to be recorded by the court before
passing an order. This, therefore, an additional reason to hold
that the proceedings siarting from s. 251A in the previous Code and
8. 238 in the Code of 1973, do not amount to an inquity at all but
amount to the starting of a trial straightaway. Contrasted with the
procedure which prevailed under the Code of 1898, prior to the amend-
ment of 1955, there was express provision for recording of evidence
before the charge und that procedure undoubicdly amounted to an in-
quiry which has now been dropped by the amendment of 1955 and
retained by the Code. For these reasons, therefore, we are satisfied that
the proceedings starting with s. 238 of the Code including any discharge
or framing of charges under s. 239 or s. 240 amount to a trial. The
question of a pre-trial. as suggested by the counsel for the appellant,
does not arise on a plain interpretation of the language of ss. 238 and
239 which were the same as s. 251A under the Code of 1898 as
amended by the Act of 1955,

Similarly, counsel for the appeliant drew erology from the pro-
visions of s. 476 to illustrate that the order in guestion was a final order.
Section 476 appears in Chapter XXV of the Codc of 1898 which is
equivalent to Chapter XXVI of thc Code. The Chapter relates to
proceeding in a case of offence affecting the administration of justice.
The previsions contained in this Chapter amount to a separate and
independent proceeding which deals with specific offences affecting
administration of justice. The relevant portion of s. 476 runs thus :

“476. Procedure in cases mentioned in Section 195-—(1)
When any Civil, Revenug or Criminal Court is, whether on
application made to it in this behalf or otherwise, of opinion
that it is expedient in the interests of justice that an inguiry
should be made into any offence referred to in section 195,
sub-section (1), clause (b) or clause (c), which appears ta

FJ
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have been committed in or in relation to a procceding in that
Court, such Court may, after such preliminary inquiry, if
any, as it thinks necessary, record a finding to that effect and
make a complaint thereof in writing signed by the presiding
officer of the Court, and shall forward the same to a Magis-
irate of the first class having jurisdiction, and may take suffi-
cient security for the appearance of the accused before such
Magistrate or if the alleged offence is non-bailable may, if it
thinks necessary so to do, send the accused in custody to
such Magistrate, and may bind over any person to appear
and give evidence before such Magistrate.”

Section 476A is another provision which empowers a superior court
to fie a complaint in respect of the offences mentioned in s. 476 and
s. 476B provides for appeals to the higher court concerned. Thus,
these three provisions provided a separate and self-contained procedurc
which starts with an inguiry and terminate with an order of filing a
complaint or refusing to do so. This Chapter is, therefore, restricted
only to offences mentioned in s, 195(1Y (b)Y and (¢} of the Code. Thus,
in view of the independent nature of the procedure contained in these
sections, it is manifest that any order under s. 476 either filing a com-
plaint or refusing to file a complaint becomes a final order in any event
as such an order completely terminates the proceedings and brings the
matter to an end so far as the First Coutt is concerned. The same
power is given to a superior court under s. 476A which also ends with
the filing or refusal to file a complaint. Section 476B  provides for
appeal as indicated above. It is truc that separate proceedings are taken
when a complaint is filed but these procesdings are fresh proceedings
starting with the complaint and ending with the conviction or acquittal
of the accuscd, In other words, once the Court decides to file a com-
plaint forming an opinion whether or net it is expedizat in the interest
of justice to do so the procedure spends itself cut.  In these circum:-
tances, therefore. the analogy drawn by the counsel for the appellant
cannot apply to a trial of warrant case under sections 238 onwards,

Tn this conncction, reliance was placed by the counsel for the appel-
lant on the decision of this Court in the case of Molun Lal Magsn Lal
Thacker v. Sizte of Gujarat (supra). In this case it appears that affer
inquiry vnder s, 476 the Magistrate ordered filing of a complaint against
which an appeal was taken to the Additional Sessions Judge who held
that the complaint was justified. A revision was taken to the High
Court which dismissed the revision. .The High Court, however, gave
a certificate under Art. 134(1)}(c) and that is how the appeal came
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before this Court. It was in the background of these provisionsg that
it was urged before this Court that the order passed by the High Court,
not being final, the certificate ought not to have been given, This
Court, however, pointed out that an order may be final for one purpose
and interfocutory for another. The main question which arose in that
case was whether the High Court could entertain a revision application
against that order. This Court pointed out that as the appellant in
that case filed a revision in respect of the complaint for the remaining
offence under s. 205 read with s. 114, the order of dismissal dispose
of the controversy between the parties and the proceeding regarding
the gquestion as to whether the complaint in that regard was justified
or not was not finally decided and the Court held that the order passed
by the High Court in revision was a final order within the meaning
of Art. 134(1)(c). This case is, therefore, distinguishable and does
not deal with the situation with which we are confronted in the present
case.

The learned counsel for the appellant then finally submitted that
the present statute which gives a right of appeal, should be liberally
construed in favour of the accused so as not to deprive him of the right
of appeal The counsel relied on the observations of Crawford “The
Construction of Statutes’ (pp. 692-693) which may be extracted
thus :—

“S. 336. Appeals.

... .Moreover, statutes pertaining to the right of appeal
should be given a liberal construction in favour of the right,
since they are remodial.  Accordingly, the right will not be
restricted or denied unless such a construction is unavoid-
able.”

There can be no dispute regarding the correctness of the proposi-
tion mentioned in the statement extracted above, but here as the right
of appeal is expressly excluded by providing that no appeal shall lie
against an interlocutory order, it is not possible for us to stretch the
language of the section fo give a right of appeal when no such right
has been conferred. Even the statement extracted above clearly says
that “tlie right will not be restricted unless such a construction is
unavoidable”. In the instant case, in view of the non obsiante clause,
s. 11(1) of the Act cannot be construed to contain a right of appeal
even against an interlocutory order and, therefore, the present clause
falls within the last part of the statement of Crawford, extracted above.
Thus, this argument of the learned counsel also is wholly devoid of any
substance.
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For the reasons given above, therefore, ail the contentions raised
by the learned counsel for the appellant fail.

On a true construction of s. 11(1) of the Act and taking into con-
sideration the natural meaning of the expression ‘interlocutory order’,
there can be no doubt that the order framing charges against the appel-
lant under the Act was mercly an interlocutory order which neither
terminated the proccedings nor finally decided the rights of the
parties. According to the test laid down in Kuppuswami’s casc
{supra) the order impugaed was undeubtedly an  interlocutory
order. Taking into comsideration, therefore, the natural meaning of
interlocutory order and applving the non ebsteate cluse, the position
is that the provisions of the Code of Criminal Procedure are expressly
excluded by the non obstanie clause and therciore s, 397(2) of the
Code cannot be called into aid in order to held that the order Impugn-
cd is not an interlocutory order.  As the decisions of this Court in the
cases of Madhu Limaye (supra) and Amarnath & Ors. v, State  of
Haryang & Ors. (supra) werg given with respect to the provisions of
the Code, particularly s. 397(2), they were correctly decided and
would have no application to the interpretaticn ol s. 11{1) of the
Act, which expressly cxcludes the provisions ol the Code of Criminal
Procedure by virtue of the non obstante clause.

We feel that one reason why no appeal was provided against an
interlocutory order like framing of the charges, as construed by us
so far as the Act is concerned, may have been that it would be against
the dignity and decorum of the very high status which the Special
Judge under the Act cnjoys in trying the casc against an accused in
that the Judge is a sitiing Judge of a High Court and therefore must
be presumed to frame the charges only after considering the varioas
principles and guidelines laid down by other High Courts and this
Court in some of the cases referred to above.

Thus, summing up the eatire position the inescapable conclusion
that we reach is that giving the expression ‘interlocutory otder’ its
natural meaning accerding to the tests laid down, as discussed abov:,
particutarly in Kuppuswamy’s (supra) case and applying the nor obs-
tante clause, we are satisfied that so far as the expression ‘interlocutory
order” appearing in s. 11(1) of the Act is concerned, it has been used
in, the natural sense and not in a special or a wider sense as used by
the Code in s. 397(2). The view taken by us appears to be in
complete consonarnce with the avowed object of the Act to provide for
a most expeditious trial and quick dispatch of the case tried by the
Special Court, which appears to be the paramount intention in pass-
ing the Act.
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In these circumstances, therefore, we hold that the order passed
by the Special Judge was an interlocutory order and the appeal filed
against that order in this Court is clearly not maintainable. We,
therefore, uphold the preliminary objection taken by the Solicitor
General and dismiss the appeal as being not maintainable.

SHINGHAL, J.—I am unable to agree with the decision of the Court,
for I believe the accused has been deprived of a right which is his by
statute—the right of a full hearing of his appeal.

The case has come to this “larger Bench™ on reference by two of
us. While it has been stated at one place that the “most important
question to be decided is as to whether or not the concept or conno-
tation of the word ‘interlocutory’ in section 11 purports to convey the
same meaning as given to it in section 397(2) of the Code of Crimi-
nal Procedure”, the two brother judges have made a “further mention™
as Tollows,—

S although we would have normally admitted
this appeal but as the admission of the appeal itself would
imply a decision that the order under appeal is not an interlo-
cutory one which has to be decided before admitting this
appeal, hence we have considered it expedient to make a
reference to a large Bench even at the stage of preliminary
hearing.”

The gquestion for consideration therefore is whether the impugned order
of Judge, Special Court No. 1, New Delhi, dated September 17, 1979,
directing the framing of a charge wgainst appellant V. C. Shukla for
the commission of oellnces under section 1208 of the Indian Penal
Code read with ss. 5(1) (d) and 5(2) of the Prevention of Corrupticn
Act and s. 5(2) read with s, 5(1) (d)} of the Prevention of Corruption
Act is not an “interlocvrory order” within the meaning of 5. 11(1) of
the Special Courts Act, 1979, hereinafier refeired o as the Act.

In order to appreciate the controversy, it will be proper to refer,
brieflly, fo the relevant provisions of the Act and fo those provisions o”
the Code of Criminal Procedure, 1973, hercinafter referred to as the
Code, which bear on it.

Section 9 of the Act provides that a Special Court shall, in  the
trial of cases falling within its jurisdiction, follow the procedure pres-
cribed by the Code for the trial of warrant cases hefore a magistrate,
That procedure has been prescribed in Chapter XIX of the Code and.
for convenience of reference I shall take it that wherever reference has

s
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been made to magistrate in that chapter it relates to the Judge of the

Spectal Court.

It is not disputed before us that the procedure mentioned under the
rubric “A.—Cases instituted on a police report” has been followed
by the Judge in making the impugned order. The procedure with
whuch he has been concerned so far, is that laid down in ss. 238 to 240
of the Code. Section 238 requires that the Judge shall satisfy him-
scff about compliance with s. 207 of the Code for the supply of the
copy of the police report and other documents fo the accused. -Then
come ss5, 239 and 240 which are both important. Section 239 pro-
vides that if, upon considering the police report and the documents sent
with it under 5. 173, and making such cxamipation, if any, of the
accused ns the Judge thinks neccssary, and after giving the prosccu-
tion and the accused an opportunity of being heard, the Judge consi-
dets the charge against the wuccused to be groundless, he shall dis-
chatgo him. Tt is obligatory, in that evenioality, for the Judge, to
record his reasons for so doing. The accused is thus entitled to an
order of discharge if the Judge, after complying with the procedure
prescribed by s. 239, reaches the conclusion that the charge against
him is “groundless”. The section is of great importance to the accused
for it gives him an opportunity of making a statement, if the Judge
thinks it nccessary to give him that opportunity, and it also gives him
the opportunity of being heard at that early stage of the case, so that,
in a proper case, he can look forward to an order of discharge at the
threshold of the trial and be spared any further proceeding. In fact
s. 239 envisages a careful and objective consideration of the quesiion
wheiher the charge against the accused is groundless or whether there
is ground for presuming that he has committed an offcnce. What
s. 239 prescribes e not, therefere, an cmpty or routine formmality, It
1= o volushiz provision to the advantage of the accused, and #s hro. o
15 not permissible under the law,

But if the Judge, upon considering the record, including the exami-
nation; if #ny, and the hearing, is of the opinion that thers is “ground
for presuming” that the accused kas  committed the offence  triable
under the chapter, be is required by s. 240 to frame, in writing. a charge
against him.  The order for the framing of the charge is also not an
empty or routing {ormality. It is of a lar-reaching nature. and it
amounts to @2 decision that the accused is not entitled to discharge
under s. 239, that there is, on the other hand, ground for presuming
that he has committed an offence triable under Chapter XIX and that
he should be called upon to plead guilty to it and be convicted and
sentenced on that plea, or face the trial. So an order for the fram-
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ing of the charge is a serious matter for the accused for he is there-
after no longer a free man as he is put to trial according to the pro-
cedure laid down in ss. 242 and 243, and consideration of the ques-
tion whether he is to be acquitted or coenvicted is deferred until the
case reaches the stage envisaged by s. 246,

Unlike s. 9 of the Act which provides for following the procedure
prescribed by the Code lor the trial of cases referred to i 5, 8, the
Act does not provide that an appeal against the order of t+: Special
Court shall be heard and decided according to the procedure
laid down in the Code. Scction 11 of the Act dcals with wappeals.
Sub-section (3) of that scclion relates to the period of limitztion for the
filing of the appeal and is of no refcvance for purposes of the prescnt
controversy. The rest of the section provides as follows.

“11.(1) Notwithstanding anything in the Code, 1 ap-
peal shall lie as of right from any judginent, sentence or
order, not being interlecutory order, of a Special Court to
the Supreme Court both on facis and on Jaw.

(Z) Except as aforesaid no appeal or revision shadi lie
to any court from any judgment, sentence or order of a
Special Court.”

The section thus starts with a roit obsturiie clause, 1 shall have
occasion to refer to its meaning and significance in a whils, but it may
be mentioned herc that 5. 11 or, for the matter of that, any other sec-
tion of the Act, does not say, in terms, that the Code shail apply to
the hearing of an appeal, or in regard to the pewers of the appellate
court. At any ratc, the Code has no application in so far as the righ
of appeal and the ferum of appeal are concerned, Both these matters
are governed by s. 11 of the Act.

But even as it is, sub-5. (1) of s. 11 provides that while an appeal
shall lie “as of right” from “any” judgment, senience or “order” of a
Special Court, both on facts and on law, it states, at the same time, that
the appeal shall lie against that order which is not an interlocutory order.
There is therefore no right 'of appeal against an interlocutory order of
the Special Court.

What then is an “interlocutory order” ? The cxpression has mot
been defined in the Act, or in the Code even though it has been uwsed
in 5. 397(2), and has teen the subject-matter of controversy both in
this country and ¢lsewhere. How uncertain is its meaning, will
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appear from the following observation of Lord Denning M. R. in
Salter Rex & Co. v. Ghosh(} -

“The question of “final” or “interlocutory™ is so unccr-
tain that the only thing for practitioners to do is to lock up the
practicc books and sec what has been decided on the point.
Most orders have now been the subject of decisicn, If a
new case should arise, we must do the best we can with it
There s no other way.”

I confess I am unable to do better. I shall therefore proceed e sece
what has been decided by this Court an the point.

1 ¢hall start with the decision in Mohan Lol Magan Lal Thacker v.
State of Guarat,(*), which has been rendered by five Judges of this
Court and rclates to a criminal case, There the Magistrate, aftens
enquiry under s. 476 of the Code of Criminal Procedure, 1898, ordeved
that the appellant may be prosecuted for offences under ss. 205, 467
and 468 read with s. 114 LP.C. On appecal, the Additional Sessions
Judge held that the complaint was justified, but only in respect of the
offcnce under s. 205/114 1.P.C. The High Court dismissed the ap-
pellant’s revision petition, but granted certificate .under art, 134(1) (¢)
of the Constitution. The State urged in this Court that the High
Court’s order dismissing the revision petition was not final as it did
not determine the complaint filed by the Magistrate and did not decide

the controversy whether the appellant had committed the offence. The
trial had in fact still to begin,

Article 134(1) (c) as it stood at that time provided that an appeal
shall lie to this Court from. inter alia, any “final order” in a proceed-
ing of the High Court if it certified that the case was a fit one for
appeal. This Court referred to the decisions in S. Kuppuswanii Rao
v. The Kig(), Mchammad Amin Brothers Ltd. and others v. Domi-
nion of Iidia and others, (*), State of Ovissa v, Madan Gopal Rungh{™
Ramesh and another v. Seth Gondalal Motilal Patni and others(®),
and other cases.  Ji made a reference to Halsbury's Laws of England
(3rd edition) volume 22. pages 742-743 and the four tests mentionad

(1) [1971] 2 Q.B. 397.
2) [1968] 2 S.C.R. 683,
(3) [1947) F.C.R. 180.
(4) [1949] F.C.R. 342.
(5) [1952] S.C.R. 28,
(6) [1966] 3 S.CR. 198.
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therein, including the test in Salaman v. Warner and otheors(*) and cb-
served as follows,—

“The question was to whether a judgment or an order is
final or not has been the subject matter of a number of deci-
sions; yet no single general test for finality has so far been
laid down. The reason probably is that a judgment or order
may be final for one purpose and interlocutory for another or
final as to part and interlocutory as to part. The meaning
of the two words “final” and “interlocutory”™ has, therefore,
to be considered separately in relation to the particular pur-
pose for which it is required.”

It may be mentioned that in reaching that conclusion this Court
clearly mentioned that the test applied in Sclaman’s case (%) as to
whether the order made wpon an application was such that a decision
in favour of either party would determine the main dispute, was not
followed even by Lord Halsbury in Bozson v. Altrigcham Urban Dis-
trict Council(®). It was pointed out in that case that there was an
carlier decision of the Court of Appeal in Shubrock v. Tufnell (supra)
which was not cited in Salaman’s case although it appeared to be in
conflict with it. That was why Halsbury L.C. preferred to follow the
“earlier decision” and not the decision in Salaran, This Court obsetved
in Mohan Lal Magan Lal's case (supra) that u so-called inferlocutory
order, “though not conclusive of the main dispute may be conclusive
as to the subordinaie matter with which it deals.” In fact when' the
matter came up for consideration again in Salter Rex & Co. v.
Ghosh(?) Lord Denning M. R. referred to Salaman‘s case (supra)
and preferred to follow it only to the extent that the test whether an
order was final or interlocutory was the “nature of the application to
the Courts and not the nature of the order which the Court even-
tually made”.

> The aforesaid view taken by this Court in Mohan Lal Magan Lal

X
S (supra) is therefore significant, for it does not approve of the view

G

H

taken in Salaman’s case and lays down at least two clear propositions

" of law; (i) an order may be final for cne purpose and interlecutory

for another, and (ii) it may be final as to part and interlocutory as to
part, and that the meaning of the two words has to be determined in

(1) {1891] 1 Q.B. 734,
(2) [1903] 1 K. B. 547.
(3) 9 Q.B. D. 621.

(4) [1971] 2 Q.B.D. 597.
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relation to the particular purpose for which it is required to be given.
As I shall show, both these propositions are significant in this case for
while an order framing the charge against the accused does not con-
clude his trial, it is “final” in the sense that his right to an order of
discharge is refused to him once for all and he is put on trial.

The above observations in Mohay Lal Magan Lal have been fol-
lowed by this Court in Parmeshwari Devi v, State and another (supra)
to which one of us was a party. There, during the course of the
trial of a criminal case, the complainant made an application under
s. 94 of the Code of Criminal Procedure, 1898, praying that Smt, Par-
meshwari Devi, who was not a party to the case, may be directed to pro-
duce a document. The Magistrate made an order summoning her
with the document. Smt. Parmeshwari Devi professed ignorance of
the document, and stated that as she was a “pardanishin® Jady she may
not be summoned by the Court. The Magistrate thereupon passed an
order directing her to attend the court so that if she made a statement
on oath that she was not in possession of the document, the court may
get a chance to put her a few questions for satisfying itself regarding the
whereabouts of the document. Smt. Parmeshwari Devi applied for
revision of that order to the Sessions Court and the High Court, but to
no avail. When she obtained special leave for appeal to this Court, it
was argued that the Magistrate’s order was interlocutory and the
power of revision conferred by s. 397(1) of the Code could not be
exercised in relation to it by virtue of sub-s. (2). It was held that an
order “may be conclusive with reference to the stage at which it is
made” and that such an order could not be said to be an interlocutory
order so as to bar a revision petition under s. 397(2). The stage at
which the order under challenge is made, is therefore significant for
deciding its true nature.

The next case which bears on the controversy is State of Karnataka,
v. L. Muniswamy and others(*) to which also one of us was a party.
It was alleged in that case that accused Nos. 1 and 8 to 20 conspired
to commit the murder of the complainant, and that in pursuance of
that conspiracy accused Nos. 1, & and 10 hired accused No. 2 to
execute the object of the conspiracy. Accused No. 2 in turn eneaged
the services of accused Nos. 3 to 7, and eventually accused Nos, 1
and 6 were alleged to have assaulted the complainant with knives
thereby committing offences under ss. 324, 326 and 307 read with
5. 34 LP.C, etc. The Magistrate directed all the 20 accused to take

{1y [19771 3 5.C.R. 110
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their trial before the Sessions Court for offences under ss. 324, 326
and 307 read with s.34. The Sessions Judge discharged accused
Nos., 11, 12 and 16, and cobserved that there was some material o
hold that the remaining accused had something to do with the incident.
He adjourned the case to September 1, 1975, for framing specific
charges against them. Two revision petitions were filed by the
accused, one by accused Nos, 10, 13, 14 and 15 and the other by
accused Nos. 17 to 20. They were allowed by the High Court on
the view that there was no sufficient ground for proceeding against
them, and the proceedings for the framing of the charge were quash-
ed. The matter then came to this Court in appeal. After consider-
ing 5. 227 of the Code, which is substantially similar to s. 239 of the
Code, this Court upheld the revisional order of the High Court.
although the controversy here referred to the scope of s. 482 of the
Code, and it was observed that “the ends of justice are higher than
the ends of mere law though justice has got to be administered
according to laws made by the legislature™,

Then comes Amar Nath and others v. State of Haryana and
others(') to which one of us was a party. It was a case of alleged
murder, where an F.LR, was lodged by the complainant. The Police
sent a final report, and the Magistrate set all the accused at liberty.
The complainant filed a revision petition against that order, but it
was dismissed by the Additional Sessions Judpe, He then filed 2
regular complaint before the Magistrate against all the accused, but
is was also dismissed. The complainant again went in revision to
the Sessions Judge and he remanded the case to the Magistrate for
“further enquiry.” The Magistrate accordingly issued summons to
the accused, who moved the High Court under ss. 397 and 482 of
the Code for quashing the order of the Magistrate. The High Court
dismissed the petition on the ground that as the order of the Magis-
trate was interlocutory, a revision to it was barred by sub-s. (2)
of s. 397 and that consequently the case could not be taken up under
s. 482,

The matter came to this Court. Tt procceded to cxamine the
question whether the impugned order was interlocutory so as to
justify the view that it was barred under sub-s. (2) of s. 397 and
held as follows,—

“It seems to us that the term “interlocutory order” in
s. 397(2) of the 1973 Code has been used in a restricted
sense and not in any broad or artistic sense. It merely de-

(1) {19781 1 S.C.R. 222,
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netes orders of a purely interim or temporary nature which
do not decide or touch the important rights or the liabilities
of the parties. Any order which substantiaily affects the
rights of the accused, or decides certain rights of the
parties cannot be said to be an interlocutory order so as to
bar a revision to the High Court against that order, because
that would be against the very object which formed the basis
for insertion of this particular provision in s. 397 of the
1973 Code. Thus, for instance, orders summoning witness-
es, adjourning cases, passing orders for bail. calling for
reports and such other steps in aid of the pending proceed-
ing, may no doubt amount te interlocutory orders against
which no revision would lie under s, 397(2) of the 1973
Code. But orders which are matters of moment and which
affect or adjudicate the rights of the accused or a particular
aspect of the trial cannot be said to be interlocutory order

50 as to be outside the purview of the revisional jurisdiction
of the High Court.”

It has to be appreciated that the order of the Sessions Judge on the
revision petition of the complainant for “further enquiry”. left no
option to the Magistrate but to summon the accused and proceed
with their trial after framing a charge against them. but it was never-
theless held by this Court as follows,—

“It is difficult to hold that the impuguned order summon-
ing the appellants straightaway was merely an interlocutory
order which could not be revised by the High Court under
sub-ss. (1} and (2) of section 397 of 1973 Code......
We are, therefore, satisfied that the order impugned was
one which was a matter of moment and which did involve
a decision regarding the rights of the appellants.”

The contrary order of the High Court refusing to entertain the revi-
sion petition on its inferpretation of sub-s. (2) of s.397 was set
aside and it was asked to decide it on the merits, This view was
taken even though it was appreciated that s. 397(2) had been incor-
porated in the Code “with the uvowed purpose of cuiting out delays.”

This Court has therefore taken the view in Amar Nath's case
(supra} that the expression “interlocutory order” has been used in
5. 397(2) of the Code in a restricted sense, that it “denotes” orders
of a purely interim or temporary nature which do not decide or
touch the important rights or liabilities of the parties and that any

order which substantially affects the rights of the accused is not an
7—218C1/80
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interlocutory order. On that reasoning, an order for the framing
of a charge against the accused in this case cannot be said to be an
interlocutory order.

The matter again came up for consideraticn in Madhu Limaye v.
The State of Maharashira(') where one of us was a member of the
Bench which heard the case, and one of the other two Judges was
a party to the decision in Amyr Nath’s case. The case arose on a
complaint by the Public Prosecutor in the Court of Session, after
obtaining sanction under s. 199(4) of the Code, as the alleged offence
was under s, 500 LP.C. for defaming a Minister. Process was issued
against the accused. After the Chief Secretary had been examined
to prove the sanction of the State Government, the accused filed an
application for the dismissal of the complaint on the ground that the
allegations were made in relation to what the Minister had done in
his personal capacity and not as a Minister. The accused made two
other contentions and challenged the legality and validity of the trial.
The Sessions Judge rejected all the contentions and framed a charge
under s. 500 I.P.C. The accused challenged that order by a revision

petition to the High Court. A preliminary objection was raised -

there to the maintainability of the revision petition with reference
to the bar under sub-s. (2) of s. 397 of the Code. The High Court
upheld the objection, and the matter came in appeal to this Court
at the instance of the accused. The question for consideration was
whether the order of the Sessions Judge framing the charge under
s, 500 I.P.C, was interlocutory.

Untwalia J., who spoke for the Court, referred to the two points
which arose for consideration in Amar Nath's case, to which reference
has already been made, and reaffirmed the decision on the second
point that the impugned order of the Magistrate in that case was not
an interlocutory order. He however thought it advisablz to “enun-

ciate and reiterate the view taken by the two learned judges of this
Cowrt in Amar Nath's case (supra) but in a somewhat modified and
modulated form”.

Their Lordships considered §. Kuppuswamni Rao and Salaman’s
cases (supra) and examined the question whether the test that if
the decision whichever way it was given, would, if it stood, finally
disposed of the matter in dispute, was a proper test for deciding
whether an order was interlocutory, and disapproved it. They went
on to hold as follows,—

“But in our judgment such an interpretation and the
universal application of the principle that what is not a
final order must be an interlocutory order is neither warrant-
ed nor justified. If it were so it will render almost nugatory

(1) [1978] t S.C.R. 749,
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the revisional power of the Sessions Court or the High Court
conferred on it by section 397(1). On such a strict inter-
-pretation only those orders would be revisable which
are orders passed on the final determination of the action
‘but are not appealable under Chapter XXIX of the Code.
This does not scem to be the intention of the Legislature
when it retained the revisional power of the High Court
in terms identical to the one in the 1898 Code.”

After referring to the rule of interpretation of statutes, their Lordships
. ifurther stated that—

“On the one hand, the Legislature kept intact the revi-
sional power of the High Court and, on the other, it put a
bar on the exercise of that power in relation to any inter-
lIocutory order. In such a situation it appears to us that
the real intention of the legislature was not to equate the
expression “Interlocutory order” ‘as invariably being con-
verse of the words “final order”. There may be an order
passed during the course of a proceeding which may not be
final in the sense noticed in Kuppuswami’s case (supra),
but, yet it may not be an interlocuiory order—pure or
simple. Some kinds of order may fall in between the two,
By a rule of harmonious construction, we think that the bar
in sub-section (2) of section 397 is not meant to be altract-
ed to such kinds of interlocutory orders. They may not be
final orders for the purposes of Article 134 of the Constitu-
tion, yet it would not be correct to characterise them as
merely interlocutory orders within the meaning of section
397(2). It is neither advisable, nor possible, to make a
catalogue of orders to demonstrate which kinds of orders
would be merely, purely or simply interlocutory
and which Kinds of orders would be firal and
then to prepare an exhaustive list of those types of orders
which will fall in between the two. The first two kinds
are well-known and can be culled out from many decided
cascs. We may, however, indicate that the type of order
with which we are concerned in this case, even
though it may not be final in one sense, is surely net
interlocutory so as to attract the bar of sub-section (2) of
section 397. In our opinion it must be taken to be an
order of the type falling in the middle course.”

Their Lordships made a reference to Mohan Lal Magan Lal and
added . that even though the case under their consideration might not
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be said to be squarely covered by that decision, “yet for reasons
already alluded to, we feel no difficulty in coming to the conclusion,.
after due consideration, that an order rejecting the plea of the accus-
ed on a point which when accepted (emphasis provided), wili con-
clude the particular proceeding, will surely be not an interlocutory
order within the meaning of section 397(2)”. They also pointed out
an “obvious, almost insurmountable, difficulty in the way of apply-
ing Tliterally the test laid down in Kuppuswamni Rao’s case, and in
holding that an order of the kind under consideration being not a
final order must necessarily be an interlocutory one”.

This decision is directly in point in, the present case, and I have no”
hesitation in following it, for otherwise the revisional power of the
Court concerned under sub-s. (1) of s.397 of he Code will be
rendered nugatory on the mere plea that an order framing or direct-
ing the framing of a charge against the accused is an interlocutory
order and is beyond the reach of that sub-section by virtue of sub-
s. (2). The nature of that order cannot be determined merely with
reference to the eventuality that the accused may ultimately be
acquitted on the completion of the trial. There is in fact no reason
why s. 397 of the Code should be so narrowly comstrued and why
the real nature of the order framing the charge should be taken to
be a merely interlocutory order, beyond the reach of the revisional
power allowed to the court concerned under s. 397 when it cannot
be denied that if the contention of the accused against the order
framing the charge against him were allowed, that would, by itself,
have concluded the proceeding against him. Tt is hardly necessary
to say that the object of sub-s. (1) of s. 397 of the Code is to
provide relief to the aggrieved party where it is deserved, if only
the order complained of is not of an interlocutory nature. As it
happens, s. 11 of the Act is in that respect, quite similar in purpose
and content to s. 397 of the Code and there is no reason why the
same meaning and effect should not be given to it '

1)

T have made a reference to the decisions in S. Kuppuswami Rao
(supra) and Mohammad Amin Brothers Ltd. (supra), on which
considerable reliance has been placed by learned Solicitor General,
while dealing with this Court’s decisions mentioned above, and it
will be sufficient to say that they have been adequately dealt with in
those cases. They both relate to the right of appeal under s. 205(1)
of the Government of India Act, 1935 from, inter alia, any “final
order”. 1In S. Kuppuswami Rao (supra) there were twe preliminary
objctions, one on the ground that consent of the Government was
nceessary under s. 270(1) but was mot obtained, and the other o

~~
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the ground that the proceedings were against s. 197 Code of Crimi-
nal Procedure read with s. 271 of the Constitution Act. It appeats
that reliance was placed by their Lordships on Salamar’s case, to
which also T have made a reference; and in arriving at the decision
in Mohammad Amin Brothers Lid. case, reliance was placed on
8. Kuppuswami Rao’s case for taking the view that the law on the
point, so far as the Federal Court was concerned, seemed to have
been “well-settled”, ‘These two decisions cannot therefore avail the
learned Solicitor General.

J "~ -~  So on looking up and secing what has been decided on the

"

question of “final” or “interlocutory” order, I have no doubt that
the impugned order is not an interfocutory order and is clearly appeal-
able under s. 11 of the Act.

But even if it were a “new case”, the answer, as I shall presently
show, will not be different.

Sub-section (1) of s. 11 of the Act, it will be recalled, expressly
states that an appeal shall lie “as of right” from “any” judgment,
sentence or “order”, not being an interlocutory order, to this Court
both on “facts” and on “law”. The words to which emphasis has
been supplied are significant, or are, at any rate, not without signi-
ficance. They provide that if “any” “order” of the.Special Court is
not of an interlocutory nature, it is the “right” of the aggrieved
party to prefer an appeal against it to this Court. Sub-section (2)
provides that except as mentioned in sub-s. (1), no appeal or revi-
sion shall lie to any court from any judgment, sentence or order of
‘a Special Court. The significance of these provisions can be better
-appreciated with referenc2 to provisions like those contained in ss. 372
o 379 of the Code which place some restrictions on the right of
‘appeal from a judgment or order of a criminal court. These restric-
‘tions are not there in the case of an appeal under s.11 of the
Act, The section no doubt prohibits an appeal from an interlocu-
‘tory order, but a corresponding restriction in that respect is to be
found in sub-s. (2) of s.397 of the Code which deals with the
‘revisional power of the High Court or the Court of Session, so that,
in sum, the provision in s. 11 is clearly more liberal than the provi-
sions in the Code.

It has to be appreciated that an appeal, in substance, is in the
mature of a judicial examination of a decision by a higher court of &
decision of an inferior court. The purpose is to rectify any possible
error in the order under appeal. In that sense the revisional juris-
diction is regarded as a part and parcel of the appellate jurisdiction ;
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Krishnaji Dattatraya Bapat v. Krishnaji Dattatraya Bapar(l). More-
over, it is well settled that statutes pertaining to a right of appeal
should be liberally construed. The position has been stated as
follows in Crawford on the Construction of Statutes, paragraph 336,.
with particular reference to interlocutory orders,~—

“Moreover, statutes pertaining to the right of appeal
should be given a liberal construction in favour of the right.
since they are remedial. Accordingly, the right will not be
restricted or denied unless such a construction is unavoida-
ble. In a {few statutes, however, where the statute pertains
to appeals from interlocutory orders, the rule of strict.
construction has been applied. But, there seems to be no
real justification for this departure from the general rule in
accord with which a liberal construction would be given by
the court.”

Any doubt regarding the right of appeal should therefore be resolved’
in favour of the right,

There is another reason for this view. Section 11 of the Act
gives a right of appeal against “any” order of a Special Court, and
not merely from its “final” order, The significance of such a dis-
pensation came up for consideration in this Court in The Bharat.
Bank Lid., Delhi v. Emplovees of the Bharat Bank ILid., Delhi(*)
and it was observed by Fazal Ali J., after comparing the language of’
art. 136 of the Constitution, which, inter alia, provides for special
leave to appeal to this Court from “any” order in any cause or
matter passed or made by any court or tribunal, with the provision
in arts. 132, 133 and 134 which provide for appeal from a “final
order”, that the use of the words “any order” along with the other
difference of language had “greatly widened” the scope of art. 136
in regard to the appeal thereunder. It has also to be appreciated
that 5. 11 of the Act not only grants that remedy in the case,

b

N

inter alia, of “any order”, but allows it as a matter of right, whereas.

the remedy under art. 136 is, in terms, discretionary, Further, s. 11
takes care to state categorically that the appeal thereunder shall relate
both to the facts and the law. Tt is therefore a liberal and beneficial
provision in favour of the aggrieved party and excels the remedy under-
s. 397 of the Code.

Section 11 of the Act starts with a non obstante clause, and i

is necessary to examine its meaning and siguificance akse for decid--

(1) [19701 1 S.C.R. 322.
(2) {1950] S.C.R. 459.

<
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ing whether it really enlarges or circumscribes the right of appeal
granted by it.

Both Mr, Mridul and Mr. Sorabji agree, and | think rightly, that
tho correct way to interpret a provision of law with a nor obstunte
clause has been stated by Patanjali Sastri C.J., in Aswini Kwmar and
another v. Arabinda Bose and another(') as follows,—

“It should first be ascertained what the enacting part
of the section provides on a fair construction of the words
used according to their natural and ordinary meaning, and
the non obstante clause is to be understood as operating
to set aside as no longer valid anything contained in rele-
vant existing laws which is inconsistent with the new en-
actment.”

It has therefore to be ascertained what the enacting part of s. 11
provides. There can be no doubt that it provides that an appeal
shall lie as of right from any judgment, sentence or order, not being
an interlocutory order, of a Special Court. As this would not have
been permissible, in respect of certain  judgments, sentences and
orders of a Criminal Court under the Code, e.g. in cases falling
under ss, 375 and 3706, the non obstante clause operates to rid the
aggrieved party of any such limitation or disability and gives him
an unfettered right of appeal so long as the judgment, senience or
order is not of an interlocutory nature,

1t has to be remembered that s. 372 of the Code categorically
states that no appea] shall lie from any judgment or order of a
Criminal Court except as provided by the Code or any other law
for the time being in force, So in respect of such judgments and
orders from which the Code does not provide a right of appeal,
s. 397 provides for a revision of the incorrect order. But a reading
of the section shows that the revisional .power cannot be invoked by
the aggrieved party as of right, and all that it does is to empower
the High Court or any Sessions Judge to call for and examine the .
record of any proceeding before amy inferior criminal court for the
purpose of satisfying itself or himself as to the correctness, legality
or propriety of any finding, sentence or order, and as to the
regularity of any proceeding of such inferior court. The revisional
power is therefore discretionary and is, at any rate, not available
to the aggrieved party as of right. Moreover the remedy by way of
a revision petition has been hedged round with certain limitations

(1) [1953] 5.CR. 1.
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nd restrictions, whereas s. 11 ensures a right of appeal “both on
facts and on law”. 1In fact what s. 11 of the Act does is to do away
with the power of revision under the Code [sub-s. (2)], and to
substitute for it an unlimited right of appeal against any judgment,
sentence or order of the Special Court so long as the impugned
order is not of an interlocutory nature. The aggrieved party has,
thereby, really lost nothing to which it would have been entitled
under the Code, for sub-s. (2) of s.397 also specifically states
that the power of revision conferred by sub-s. (1) shall not be
exercised in relation to an interlocutory order. So the net effect of
the non obsiante clavse in s. 11 is to widen the remedy available
under the Code. On the view taken by this Court in South India
Corporation (P) Ltd. v. The Secretaryv, Board of Revenue, Trivan-
drum and another,(’) the phrase ‘“notwithstanding anything in the
Code™ is equivalent to saying that inspite of the provisions of the
Code, s. 11 shall prevail, in so far as the right of the aggrieved

party to obtain redress of its grievance against any judgment, sentence

or order (not being an interlocutory order) is concerned.

Sub-section (2} of s. 11 of the Act does not provide anything
which may defract from the view I have expressed, for all that it
says is that except as mentioned in sub-s. (1}, no appeal or revision
shall lie to any court from any judgment, sentence or order of a
Special Court. As has been stated, s. 372 of the Code is equally
emphatic that no appeal shall lic from any judgment or order of
a criminal court exccpt as provided by the Code or by any other
law for the time being in force; and it will be recalled that the
exercise of the revisional jurisdiction under s. 397 of the Code is
entirely in the discretion of the superior courts mentioned in that
section, with the further prohibition in sub-s. (2) thereof that the
powers of revision shall not be exercised in relation to an interlocu-
tory order. So while under the Code two correctional remedies are
open to the aggrieved party—one by way of an appeal and the other
by way of a petition for revision which however is a remedy within
the discretion of the High Court or the Sessions Judge—section 11
of the Act makes any and every judgment, sentence or order appeal-
able so Jong as the order is not of an interlocutory nature. In
respect of an interlocutory order, however, no remedy by way of
appeal or revision is permissible under the Code, and the position
in that respect is not worse under s.11 of the Act. The right of
appeal under s. 11 is therefore wider than the appellate and revi-
sional remedies provided by the Code.

(1) [1964] 4 S.C.R. 280.
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What then has happened in this case 7 The Central Government
has made a declaration under s. 5(1) of the Act that the offence
alleged to have been committed by the accused ought to be dealt
‘with under the Act. Tt has designated, under s.6, Special Court
No. 1, New Delhi, to be the court where the prosecution for the
offence shall be instituted, and it is not disputed that that court has
acquired the jurisdiction to fry the accused for the offence in respect
«of which the declaration has been made. That court, as has been
stated, is required to try the case by following the procedure pres-
cribed by the Code for the trial of a warrant case before a magistrate.
The accused appeared before the Judge of the Special Court, and
it has not been disputed before us that the Judge followed the proce-
dure laid down for cases instituted on a police report. He according-
ly satisfied himself, as required by s. 238 of the Code, that he had
-complied with the provisions of s. 207 which require the supply
to the accused of a copy of the police report and the other docu-
mems rLe., the first information report, statements recorded under
5. 161(3) of all persons whom the prosecufion proposes to examine
as its witnesses, the confessions and statements (if any) recorded
under s. 164 and any other docoment or relevant cxtract thereof
forwarded with the police report under s. 173(5). All the relevant
record was thus available to the Court as well as the accused, and
under s. 239 of the Act it was the duty of the Judge to consider if.
He had also to consider whether, looking to the nature of the case
and the aforesaid evidence, it was necessary for him to examine
ithe accused. We are told that the Judge did not consider it
necessary to examine the accused, He therefore heard the prosecu-
tion and the accused as required by s.239, and wo.take it that,
in view of the contents of the impugned order, he did not consider
‘the charge against the accused to be “groundless” and there was
o -occasion for him to record the reasons for his discharge. On
the other hand, he formed the opinion that there was ground for
presuming that the accused had committed an offence triable as a
‘warrant-case, and he ordered the framing of a charge or charges
-against him in writing. Tt js hardly necessary to say that all this
‘had to be done objectively, and the Judge must have done so. He
thus reached the conclusion that the charge against the accused
‘was not groundless, that he was therefore not entitfled to an order
of discharge, that, on the other hand, there was ground for presum-
ing that he had committed the offence or offences triable by him,
that he should frame in writing a charge against him for that
-offence, that he should read out and explain the charge to the accus-
ed, that he should ask him whether he pleads guilty to the offence
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or claims to be tried, that he should record the plea and convict
the accused if he pleads guilty or fix a date for the examination of
witnesses and proceed to try him according to the other procedura
provided by the Code. The decision which the Judge took in
making the impugned order thus clearly dealt with at least one
important stage and aspect of the case against the accused finally,
and once for all. That order clearly put him to a full course of
trial, and there is no reason why it should not be treated as “any
order” against which he is entitled to appeal under s. 11 of the Act
and why it should be considered to be a merely interlocutory order,
It cannot be gainsaid that the position of an accused against whom
an order has been made for the framing of a charge for the commis-
sion of serious offences like those referred to in the impugned order,
is far worse than that of a person against whom no such order has
been made and who is looking forward to an order of discharge,
for, in so far as he is concerned, his argument that the charge
against him is groundless has not been rejected and he has the expec-
tation that he will not be put on trial at all.

Reference in this connection may be made to Century Spinning
and Manufacturing Co. Ltd. v. State of Muaharashtra(') where it
has been held by this Court that an order framing a charge against
the accused “does substantially affect the person’s liberty”. The
gravity of the charge and the responsibility of the court in that respect
have been stated as follows in that case,—

“The argument that the Court at the stage of framing
the charge has not to apply its judicial mind for consider-
ing whether or not there is a ground for presuming the
commission of the offence by the accused is not supportable-
either on the plain language of the section or on its judicial
interpretation or on any other recognised principle of law.
The order framing the charge does substantially affect the
person’s liberty and it is not possible to countenance the
view that the Court must automatically frame the charge
merely because the prosecuting authorities, by relying on
the documents referred to in Section 173, consider it proper
to institute the case. The responsibility of framing the
charges is that of the Court and it has to judicially consider
the question of doing so.”

Reference may also be made to this Court’s decision im
Munniswamy to which, as has been stated, one of us was a party.

(1) ALR.1972 8.C. 545,
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There Chandrachud J., as he than was, while speaking for the Court,
followed the view expressed in Century Spinning and Manufacturing
Company (supra) and reiterated the importance of an order fram-
ing a charge with reference to the liberty of the accused as
follows,—

“As observed in the latter case, the order framing a
charge affects a person’s liberty substantially and therefore
1t is the duty of the court to consider judicially whether the
material warrants the framing of the charge.”

It is therefore the view of this Court and, if I may say so, rightly
that an order framing a charge is of great importance to the accused
for it substantially affects his liberty, I am in fact unable to think
that it is merely an interlocutory order and is not open to correction
by appeal under s. 11 of the Act. It has to be appreciated that
it is permissible for the accused not to plead guilty to the charge
and claim that he should be tried for it. And if he does so, he has
to undergo the ull procedure for the trial and there is no reason
why he should not be heard to say, in his appeal under s. 11 of the
Act, that the charge against him is wholly groundless and he is
entitled to an order of discharge straightaway.

An attempt was made to argue that the impugned order should
be held to be interlocutory because it was no less an authority than
the Centra] Government which made the declaration referred to in
s. 5(1) of the Act on framing the opinion that there was prima facie
evidence of the commission of the offence by the accused, and the
impugned order was made by no less a Court than the Special Court,
The argument does not deserve any serious consideration for as is
well known. there are many decisions in which no such importance
has been attached to sanctions given by the Central Government
under s. 197 Cr. P.C. for the prosecution of public servants, and,
as is equally well known, this Court quite often interferes with
discretionary orders of High Courts even in matters like grant or
refusal of bail or temporary injunction etc.

To say that an appeal against an order directing the framing of
a charge against the accused should be refused on the ground that
such an order is interlocutory, is to misunderstand the meaning of
an interfocutory order. After all, the question whether an order is “final™
or “intertocutory” has not to be determined merely from the character
of the proceedings in which it is entered, but from the character of the
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relief granted or refused. For instance, if i na given case a serious point
of law relating to the bar of limitation, or the jurisdiction of the
court, or a material irregularity in the procedure adopted by it. and/
or the framing of a wholly untenable charge, is raised but is rejected
by an order of the court dealing with the case, it does not require
much argument to hold that it will certainly not be permissible to
contend that such an order is interlocutory merely because its deci-
sion against the accused has not concluded the case. It will not
therefore be permissible to contend that such an order is not revisable
under the Code, or appealable under s. 11 of the Act, as the case
may be. The dictionary meaning of “interlocutory” cannot be con-
clusive of the true nature of an order for, after all, you cannot
make a fortress out of a dictionary.

An argument has however been made that we should hold the
impugned order to be interlocutory, for otherwise the trial of such
cases will be held up and will be delayed by the -appeals which the
accused may file under s. 11 of the Act as a part of their dilatory
tactics, and the very purpose of passing the Act will be defeated.
That this was not the view of those who introduced the Bill. wilt appear
from the fact that it contained a clause providing for a right of
appeal, inter alia, against all orders, not cxcluding the interlocutory
orders. .That in fact continved to be the position even when the
Bill was passed by the Lok Sabha. It was not therefore the view,
vntil after that late stage of the Bill, that providing for the right of
appeal against every order (not excluding an interlocutory order)
would defeat the purpose of the statute to determine the trial of
such cases with the utmost dispatch. After all the anxiety for the
“speedy termination” of such prosecutions, or determination of the
trial of such offences with “uimost dispatch.” cannot be allowed to
interfere with the right to a fair trial, for that is of the very essence
of .the fundamenta] right of protection of personal liberty guaranteed
by art. 21 of the Constitution, and it has been noticed in the ninth
paragraph of the preamble of the Act. It is not permissible to whittle
it down on the pretext of mere expedition, which, in its true sense
and meaning, should not be equated to a hurried trial, at the cost
of the personal liberty of the citizen and in derogation to his right
under the very special Act under which he is put to trial as an
accused out of the ordinary. )

I have no hesitation therefore in holding that the impugned order
is not “interlocutory” and the accused is entitled of right to prefer
the present appeal.

p .

-
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Desal, J.—While I concur in the final order proposed by Fazal
Ali 7. this separate opinion has become a compelling necessity to focus
attention on the central issue avoiding the unnecessary side issues.

A preliminary objection was raised on behalf of the respondent
urging that in view of the provision contained in section 11(1) of th'c
Special Courts Act, 1979 (Act for short), the present appeal which is
directed ugainst an order framing charge by the Judge presiding over
Specia! Court No. 1 set up under the Act, the order being an inter-
locutory order, is incompetent.  The question that needs to be answered
is © whether framing of charge in a trial conducted according to the
procedure prescribed for trial of warrant case filed on a police report
is an interlocutory order within the meaning of Sec. 11(1) of the Act.
If it is an interlocutory order, it cannot be gainsaid that the present
appeal would be incompetent,

Section 11 may be exfracted :

11. (1) Notwithstanding anything in the Code, an appeal
shall lie as of right from any judgment, sentence or
order not being interlocutory order, of a Special Court
to the Supreme Court both on facts and on law.

{2) Except as aforesaid, no appeal or revision shali lie
to any court from any judgment, senfence or order
of a Special Court.

(3) Every appeal under this section shall be preferred
within a period of thirty days from the date of any
judgment, sentence or order of a Special Court :

Provided that the Supreme Court may entertain any
appeal ufter the expiry of the said period of thirty days if
it is satisfied that the appellant had sufficient cause for not
preferring the appeal within the period of thirty days.

Section 11(1) starts with a sion-obstante clanse. In order to arrive
at the true import, the content—the width and breadth of appellate
jurisdiction. it would be advantageous to exclude the non-obstante
clause and ascertain what has been provided for by the substantive
provision contained in Section 11(1}. Obliterating the non-obstante
clause and shorn of it, Section 11(1) provides for an appcal from any
judgment, sentence or order, not being interlocutory order, of a Special
Court to the Supreme Court both on facts and on law and this appeal
lies as a matter of right. The expression ‘not being interlocutory order’
carves out from the orders made appealable under the section a class
or category of orders which would not be appealable. Tn other words,
an order which if it can be styled as an interlocutory order made by a
Special Court in a proceeding before it, no appeal would lie against it

ks
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to the Supreme Court. This becomes clear from. the provision in sub-
section (2) which in terms provides that except as otherwise provided
in sub-section 11(1}, ne appeal or revision would lie to any court from
any judgment, sentence or order of a Special Court. The substantive
provision contained in Section 11(1) provides for an appeal from any
judgment, sentence or ozder, not being interlocutory order, as a maiter
of right, to this court both on facts and on law.

It is, therefore, necessary to ascertain the true import of what can
be styled as an interlocutory order which would not be uppealable
under Section 11 of the Act.

Ordinarily speaking, the expression ‘interlocutory’ in legal parlance
is understood in contra-distinction to what is styled as final. In the
course of a judicial proceeding before a court, for judicially determining
the main dispute brought to the Court for its resolution, a number of
situations arise, where that court goes on disposing of ancillary dispufes
raised by parties to the proceeding by making orders and unless the
order finally disposes of a preceeding in a court, all such orders during
the course of a trial would be broadly designated ‘interlocutory’ orders,
Such interlocutory orders are steps, taken towards the final adjudication
and for assisting the partics in the prosecution of their case in the
pending proceeding. They regulate the procedure only and do not
affect any right or liability of the partics (See Central Bank of India v.
Gokal Chand AIR. 1967 5.C. 799). Every such interlocatory order
may, for the time being, dispose of a particular point of controversy
raised in the procceding. yet nonetheless the order would be an inter-
locutory order unless by such an order the controversy between the
parties is finally disposed of. Again, in legal parlance such an order
finally disposing of a dispute between the parties would be a judgment
in a civil proceeding. In a criminal proceeding when either the
accused is acquitted or convicted and sentence is pronounced upon, the
order would be a judgment disposing of case before the Court trying
the -accused. Till this situation is reached, a number of orders may
have to be made, during the progress of adjudication of main dispute,
such orders can appropriately and legally be styled as  ‘interloculory
orders’.

Where some facet or aspect of a controversy in the course of adju-
dication of the main dispute between the parties is disposed of by an
order but the order has not the effect of finally disposing of the dispute
which the parties brought to the court, the order would nonetheless be
an interlocutory order and it would not cease to be an interlocutory
order merely because it disposed of a certain aspect of the controversy

between the parties. That is why in some statutes prescribing procedure -

[



V, C. SHUKLA V. STATE (Desai, J.) 455

for trial of cases civil or criminal, a provision is made that except where
an appeal is provided for against an interlocutory crder, all such inter-
locutory orders would be open to question while hearing an appeal
against the final judgment finally disposing of the dispute between the
parties. It is in this sense that the expression ‘final ordet’ in section
205(1) of the Government of India Act 1935 was interpreted by the
Federal Court in Kuppuswami Rac v, The King("). Approving the
observation of Sir George Lowndes in Abdul Rahman v. D. K. Cassim
& Sons("), it was held that the test of finality was whether the order
finally disposed of the rights of the parties. The finality must be a final-

A~ ~aity in relation to the suit. If after the order the suit is still a Jive suit

x

and the rights of the parties are still to be determined no appeal lies
against it under section 109A of the Code. Even if the order decides
an important and even a vital issue in the case but it leit the suit
alive and provided for its trial in the ordinary way, it would still not
be a final order. When the question again came up before the Federal
Court in Mohammad Amin Brothers Lid. & Others v. Dominion of
India and Others,(*) a larger, Bench of the Federal Court unanimously
approved the aforementioned interpretation of the expression ‘final
order’ in section 205(3). The Court observed then : “All the relevant
authorities bearing on the question have been reviewed by this court
in their recent pronouncement in . Kuppuswami Rao v. The King, and

.the law on the point, so far as this court is concerned, seems to be

well settled. In full agreement with the decisions of the Judicial Com-
wnittee in Ram Chand Manjimal v. Goverdhandas Vishindas(4) and
Abdul Rahman v. D. K. Cassim and Sons(?) and the autho-
rities of the English Courts upon which these pronouncements were
based, it has been held by this Court that the test for determinifig
the finaltiy of an order is, whether the judgment or order finally dis-
posed of the rights of the parties. To quote the language of Sir George
Lowndes in Abdul Rahman v. D. K. Cassim and Sons, the finality must
be a finality in relation tc the suit. Tf after the order the suit is still a
live suit in which the rights of the parties have still to be determined,
no appeal lies against it The fact that the order decides an impor-
tant and cven a vital issue is by itself not material. If the decision
on an issue puts an end to the suit, the order will undoubtedly be &
final one, but if the suit is still left alive and has got to be tried in the
ordinary way, no finality could attach to the order.”

(1) [1947] F.C.R. 180,
(2) 60 1. A. 76.

'(3) [1949-50] F.C.R. 842.
(4) [1947] LA. 124.

(5) 601.A. 76.
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1n the aforementioned two decisions Salaman v. Warner(1), Bozsom
v. Altrincham Urban District Council(®) and Issac v.  Salbstein(®)
were referred to and relied upon but it was urged that a different nofe
was sounded by Lord Halsbury in the Bozson’s case when he preferred
the view expressed in Shubrook v. Tufnell (9 Q.B.D. 621) and there-
fore the aforesaid two decisions pasticularly approving the ratio in the
case of Ramchand Manjimal and Abdul Rahman would not provide a
reliable test. It is not necessary to examine all the decisions in detail
to find out whether there was some conflict in the view faken in the
abovementioned decisions and one taken by Lord Halsbury in view of
a recent decision in Salter Rex & Co. v. Ghosh({*) wherein Lord
Denning after examining the carlier decisions und the apparent conflict
as mentioned hercin above observed that the view of Lord Alverstone
in Bozson's case was right in legic but one of Lord Lisher in Salaman’s
case was right in experience and Lord Esher’s test has always been
applied in practice. Tt is to the effect that the decision whichever way
is given, if it finally disposes of the matter in dispute, it is final. While,
on the other hand, if the decision if given in any one way, will finally
dispose of the matter in dispute, but, if given in other will allow the
action to go on, it was not final but interlocutory.

It was, however, said that the test herein indicated, is the one in, the
context of the expression ‘final order’ in sectiont 205(1) of the Govern-
ment of India Act, which expression has been bodily retained in
Articles 132, 133 and 134 of the Constitution. It was further said
that the test that the expression ‘interlocutory order’ has to be under-
stood in contra-distinction to the expression ‘final order’ has not beemn
subsequently accepted by this Court, but in fact it has been departed
from and, therefore, the later decisions specifically rendered in thé
context of the expression ‘interlocutory order’ as used in Section 397(2)
of the Code of Criminal Procedure, would hold the feld.

In Amar Nath & Ors. v. State of Harvana & Ors.(*) the matter
came before this Court against an order of the Magistrate issuing sum-
mons upon a complaint filed by the complainant which the High Court
declined to quash in a petition filed by the, accused under sections 482
and 397 of the Criminal Precedure Code (Code for short), The con-
tention was that the Magistrate had issued the summons in a mechanical
manner without applying his judicial mind to the facts of the case. The

(1) [1891] 1 Q.B. 734.
(2) [1903] 1 K.B. 547.
(3) [1916] 2 K.B. 139,
(4 [1971] 2 Q.B.D. 597,
(5) [1978] 1 S.C.R. 222,
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High Court dismissed the petition in limini and refused to entertain
it on the ground that as the order of the Magisirate dated November
15, 1976 was an mterlocutory order, a revision to the High Court was
barred by sub-section (2) of sec. 397 of the 1973 Code. The learned
Judge further held that as the revision was batred, the Court. could not
take up the case under Sec. 482 in order to quash the very order of the
Judicial Magistrate. The observation of this Court which was the
subject matter of rival interpretation may be extracted -

“The order of the Judicial Magistrate summoning the appellants
in the circumstances of the present case, particularly having regard teo
what had preceded, was undoubtedly a matter of moment, and a vale-
able right of the appellants had been taken away by the Magistrate’s
passing an order prima facie in a mechanical fashion without applyine
his mind. We are, therefore, satisfied that the order impugned was one
which was a matter of moment and which, did involve a decision regard-
ing the rights of thel appellants. If the appellants were not summoned.
then they could not have faced the trial at all, but by compelling the
appellants to face a trial without proper application of mind cannot
be held to be an interlocutory matter but one which decided a serious
question as to the rights of the appellants to be put on trial.”

The test formulated by the Court was that any order which sub-
stantially affects the right of the accused or decides certain rights of
the parties cannot be said te be an interlocutory order. The fact that
the controversy still remains alive was considered irrelevant. The atten-
tion of the Court was not drawn to either Kuppuswamy's case or
Mohammad Amin Brothers’ case. In fact, the Court relied upon
Mohan Lal Magan Lal Thacker v, State of Gujarat(1).

The ratio of Mohan Lal's case has to be understood in the light of
the proceeding from which the matter came to this Court. A Judicial
Magistrate had made an inquity under S. 446 of 1898 Code against
appellant Mohan Lal whether it was expedient in. the interest of justice
to file a complaint against him for impersonation; and false identification
of a surety in a criminal case. This hasi to be a separate and indepen-
dent proceeding started by the Court suo moto as the offence appeared
to be commitied in relatior. ¢ a criminal proceeding in a Court. No
one except the court in such a situation has locus standi to file a com-
plaint which could be filed by the court, but before such a complaint
was filed it was necessary to hold an inquiry to ascertain whether it
was expedient in the interest of justice to file the complaint, A party

(1) [1968) 2 8.C.R. 685.
8--218C1/80
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against whom a complaint is ordered to be filed has a statutory right
of appeal. The Judicial Magistrate directed a complaint ..........
to be fited and this order was upheld by the Addl. Sessions Judge in
appeal. Appellant Mohan Lal preferred a revision petition which was
dismissed by the High Court and when he prayed for a; certificate under
Art, 134, a question arose whether the order directing a complaint to
be filed was a final order ot interlocutory order for the purpost of
Art. 134 which provides for an appeal to this Court in a criminal pro-
ceeding. It is in the background of these facts that this Court approving
the ratio in Kuppuswamy Rao’s case and Mohammad Amin Brothers’
case, held that an interlocutory order, though not conclusive of the main
dispute, may be conclusive as to the subordinate matter with which it
deals. If the decision on issue puis an end to the suit, the order is
undoubtedly a final one but if the suit is still alive and yet to be tried
in the ordinary way, no finality could attach to the order. On behaif
of the appellant it was said that Mohan Lal's case is an authority for
the proposition that an interlocutory order, though not conclusive of
the main dispute, may be conclusive as to the subordinate matter with
which it deals and such an crder could not be said to be an interlocutory
order. This observation has to be read in the context of the contro-
versy in that case especially in the context of two independent proceed-
ings one leading to filng of a complaint which will be over when
complaint is filed and another independent one of a trial upon the
complaint so filed. At any rate, a proceeding before the Magistrate
commenced to find out whether it is expedient in the interest of justice
to file a complaint concludes finally when an order directing the com-
plaint to be filed is made and the statute provides for an appeal against
such an order. After the complaint is filed, it cannot be urged that
the complaint ought not to have been filed. The complaint would be
tried in an ordinary way. Therefore, the first proceeding indeperident
by itself, came to a final end and it is in this sense that the ordér was
held final by this Court.

Now, in Amar Nath’s case the Magistrate directed a summion to
be issued on a private complaint thereby taking cognizance of the case.
The case had a zig zag journey. Farlier the Magistrate had declined
to take cognizance and dismissed thel complaint. As far as the accused
were concerned, the matter came to an end.  After the remand by the
Sessions Judge in a revision application filed by the complainant, the
Magistrate directed to issue the summons. In a way, the proceeding
was reopened. It is in this context that the Coust held the order not
to be interlocutory within the meaning of Sec. 397 of the Code. What
particular order was treated final in this case is hardly relevant. The

.
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test to determine the nature of order—interlocutory or final—is binding
unless departed fron. The test formulated by the Court is extracted
hereinbefore. Accepting the test without demur for the time being,
though it runs counter to the decision in S. Kuppuswami and Mohmad
Amin Brothers Ltd. cases, it may be determined whether framing of a
charge nuder Sec. 239 of the Code is a matter of moment and whether it
disposes of any vital aspect of the case so as not to be interlocutory.

In Madhu Limaye v. The State of Maharashtra(*) this Court was
concerned with a question whether an order repelling a challenge to

-~ "Mhe jurisdiction of the court was an interim order not amenable to the

+

revisional jurisdiction of the High Court under section 397. There is
some dispute as to what was the order challenged before the High Court
in this case. The Public Prosecutor filed a complaint in the court of the
Sessions Judge, Greater Bombay, complaining that the accused Madhu,
Limaye was guilty of defamation of Shri Antulay, the then Law Minister
of Maharashtra, punishable under section 500 of the Indian Penal Code.
The complaint was filed after the Government granted sanction in
accordance with Scc. 199(4) (a) of the Code as it was of the view that
the Law Minister was defamed in respect of his conduct in the discharge
of his public functions. After the Chief Secretary to the Government of
Maharashtra was examined as a witness in the Sessions Court, an. appli-
cation was filed on behali of the accused to dismiss the complaint on
the ground that the court had no jurisdiction to entertain the compfaint.
It must be made clear at this stage that a complaint by the person
defamed alone for an offence of defamation is maintainable and is
triable by the Judicial Magistrate or the Metropolitan Magistrate as the

‘case may be, and the Sessions Judge is not the court of original juris-

diction for entertaining a complaint alleging defamation punishable
u/s 500 LP.C. However, in view of the provisions contained in Sec.
199(2), jurisdiction is conferred upon the Sessions Judge to take
cognizance of the offence of defamation if it is alleged to have been
committed against a person who amongst others at the time of com-
mission was a Minister of the State and was defamed in discharge of
his public function if the complaint in writing is made by the Public
Prosecutor affer obtaining sanction of the State Government. The
application given by accused Madhu Limaye was that the Court of
Sessicns had no jurisdiction to entertain the complaint presented by
the Public Prosecutor because the allegations were made against Shri
fdmtu'lay, the then Law Minister, were in relation to what he had done
in h}s personal capacity and not in his capacity of discharging his
public functions as a Law Minister. It must, therefore, be clearly
(1) {1978] 1 S.C.R. 749,



460 SUPREME COURT REPORTS [1980] 2 s.e.x.

borne in mind that the chalienge was to the jurisdiction of the Court &
to entertain; the complaint. This will also be clear from what is stated
in the judgment at page 751 that chiefly on the aforementioned ground
and some other ground, the jurisdiction of the Court to proceed with
the trial was challenged by the appellant. The Court negatived the
challenge and framed the charges. Accused Madhu Limaye preférred
a Tevision petition in the High Court which was dismissed, observing
that the order sought to be revised was an interlocutory order not
amenable to the revisional jurisdiction u/s 397 (1) of the Code.
Against the refusal of the High Court to entertain the petition, the ’l
matter came to this Court. It is, therefore, incorrect to contend thaf“.‘\‘ R
the decision in Madhu Limaye’s case is an authority for the proposition 5
that framing of the charge is not an interlocutory order but it is such

an intermediate order as not to fall within the ambit of interlocutory

order. There was no challenge to the framing of thel charge but there

was a challenge to the juiisdiction of the Court to entertain the com-

plaint. Now, where a challenge is to the Court entertaining the com-

plaint, the decision on the question will go to the root of the matter
inasmuch as if the challenge is accepted, the complaint must fail. That

again, however, is not the test of the order being something other than

an interlocutory order, Undoubtedly, affirming the ratic in  Amar .
Nath’s case, this Court. observed that the order may be neither an inter- .
locutory order nor final but may be an intermediate order. 1In trying
to illustrate what can be an intermediate order, it was illustrated that
where a defendant raises a plea before a particular court to try the
suit or bar of limitation and succeeds, then the action, is determined
finally in that court; but if the point is decided against him, the suif > <
proceeds. The order deciding such a point may not be interlocutory ‘
yet it may not be final either. For the purpose of Sec. 115 of the

C.P.C. it will be a case decided. Then the Court observed as under :

“We think it would be just and proper to apply the same kind of -
test for finding out the real meaning of the expression ‘interlocutory .
order’ occurring in Sec, 397(2)”.

This Court by process of judicial activism. putting a pragmatic inter- .
pretation on the word “interlocutory” occurring in section 397(2)
provided for a judicial supervisory umbrella over subordinate courts. r
However, the decision is not an authority for the proposition that! fram:- 4

ing of a charge by itself is not an interlocutory order.

The last case in this context to which aftention was drawn is
Parmeshwari Devi v. State & Anr.(1). 1In that case a complaint was

(1) [1977] 2 S.C.R. 160.
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filed on behalf of Parmeshwari Devi against three persons accusing
them of committing offences u/ss 182, 193, 197, 199, 200, 465, 466
and 471 of the Indian Penal Code. In the course of the trial com-
plainant made an application to the Court u/s 94 of the Code of 1898
for a direction to the accused to file the original deed of disselution of
partnership, an attested copy of which was filed by accused No. 2 in
the court. The accused contended that the original was not in their
possession. The court made an order summoning Smt. Parmeshwari
Devi to appear before the court with the document. She contéhded
before the court that she did not know anything about the document
and that she was a purdahnashin lady living in Calcutta and need not .
be summoned in the court. Her request was rejected and she was

- directed to forthwith attend the court and produce the document if it

is in her possession. Smt. Parmeshwari Devi moved an applicafion for
revision before the Addl. Sessions Judge and then before the High
Court, both of which were rejected. In her appeal tc this court a
contention was raised that the order of the Magistrate was an inter-
locutory order and the power of. revision conferred by sub-sec (1) of
Sec. 397 of the Code could not be exercised in relation to it by virtue
of sub-section (2)}. This Court allowing the appeal held that ‘the
Code did not define an interlocutory order but obviously it is an infer-
mediate order, made during the preliminary stages of inquiry or trial.
The purpose of sub-section (2) of Sec. 397 is to keep such an ordér
outside the purview of power of the revision so that the trial or inquiry
may proceed without delay. This is not likely to prejudice the aggrieved
party for it can always challenge it in due course if the final order

. poes against it,  But it does not follow that if the order is directed

against a person who is not a party to the inquiry or trial, and he
will have no opportunity to challenge it after a final order is made
affecting the parties concerned, he cannot apply for its revision even
if it is directed against him and adversely affects his rights’. After
referring to Mohan Lal Thacker’s case, it was held that the order under
challenge adversely affected the appellant who was not a party to the
inquiry or trial as it was solely directed against her and she would not
have opportunity to challenge it after a final order is made because
such a belated challenge would have been purposeless for it would
have given her no relief. 1t is in this context that the Court held that

the order under appeal was not an interlocutory order within the
meaning of Sec. 397(2) of the Code.

Can it be said that the tests formulated in Kuppuswamy's case and
Mohammad Amin’s case have been either over-ruled or departed from
in the last mentioned three cases. As has been held in Madhu
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Limaye’s case ordinarily and generally the expression ‘interlocutory
" order’ has been understood and taken to mean as a converse of the
term “final order’. This statement of law in terms approves and affirms
the ratio of Kuppuswamy’s case and Mohammad Amin Brothers’ case.
But undoubtedly in the context of s. 397(2) read with s. 482 of the
Code, this Court with a view to providing a judicial nmbrella of active
supervision for reaching possible correctible injustice by activist attitude
and pragmatic interpretation found a third class of orders neither inter-
locutory nor final but intermediate and therefore outside the bar.of
s. 397(2) of the Code of Criminal Procedure. But the test remains

unaltered that every interlocutory order merely because it disposSs ab~_

an aspect, pay a vital aspect in the course of a pending proceeding
even adversely affecting a party for the time being would not be some-
thing other than interlocutory. To be specific the earlier test is nof
departed from but the power of supervision sought to be constricted
was widened by ascertaining a third class of orders, namely, intermediate
orders which -are neither interlocutory nor final.

Having said this can it be said that framing of a charge is an order
which would be something other than interlocutory. For that purpose,
it is necessaty to keep in view the procedure prescribed for trial of
warrant cases instituted on a police report as contained in Part A of
Chapter XTX of the Code. Sec. 238 provides that when in a warrant
case instituted on a police report, the accused appears or is brought
before a Magistrate at the commencement of the trial, the Magistrate
shall satisfy himself that he has complied with the provisions of s. 207
which casts an obligation on the Magistrate to furnish o the accused,

free of cost, copies of the document therein set out. This is to be

done at the commencement of the trial which would mean that when
this statutory duty cast by s. 207 is performed by the Magistrate, the
trial commences. The trial cannot commence unless the accused is
furnished with copies of requisite documents. And the duty is cast
on the Magistrate to ascertain at the commencement of the trial that
s .207 is complied with and if it is not done, as part of trial furnish
the requisite copies. Then follow Sections 239 and 240. Under sec.
239 the court after considering the police report and the accompanying
documents submitted to the court u/s 173 and after giving the prosecu-
tion and the accused an opportunity of being heard if the Magistrate
is of the opinion that the charge against the accused is groundless, he
must discharge the accused by a speaking reasoned order. If on the
other hand after proceeding with the trial as prescribed in s. 239, if the
Magistrate is of the opinion that there is ground for presuming that
the accused has committed an offence triable under Chapter XIX which

A

R
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such Magistrate is competent to try and which in his opinion could
be adequately punished by him, he shall frame in writing a charge
against the accused. This is to be done after the irial commences at
the stage of 5. 238. Indisputably, therefore, it is an order made in the
caurse of proceeding conducted according to procedure préscribed in
Chapter XIX. Without anything more it would be an interlocutory
order. '

The contention is that framing of a charge is a matter of moment
and of such vital importance that it concludes an inquiry anterior to the
framing of the charge and that it is a, matter of moment which is likely
to result in the deprivation of the liberty of the accused because he
is asked to face the trial. There are two limbs of the submission and
both may be separately examined.

What is the purposé or object in framing a charge ?

When the accused is brought before a court, he is supplied with
copies of documents referred to in s, 207. Now, these documents may
confain a number of matters and the accused may be at large as to
what is the specific accusation, he is supposed to meet. Charge serves
the purpose of notice or intimation to the accused; drawn up according
to specific language of law, giving clear and unambiguous or precise
notice of the nature of accesation that the accused is called upon to
meet in the course of a trial. Sec. 217 clearly prescribes what the
charge should contain and a bare reading of it would show that the
accused must be told in clear and unambiguous terms allepations of
facts constituting the offence. the law which creates ofience with a
specific name if given toit.  The section which is alleged to be violated
with the name of the law in which it is contained.f The fact thaf the
charge is made is equivalent to a statement that every legal condition
required by law to constitute the offence charged was fulfilled in the
particular case. It is thus an intimation or notice to the accused of
what precise offence or what allegations of facts he is called upon to
meef. The object of a charge is tol warn an accused person of the case
he is to answer. It cannct be treated as if it was a part of a cere-
monial. (See B. N. Srikantiah & Ors. v. The State of Mysore(V), If
this be the purpose of the charge, reference to the provisions contained
in Chapter XVII as to the various forms and modes of framing =
charge or joinder of charges and joinder of persons to be tried at one
trial are beside the point- The importance of framing the charge need
not be overemphasised and that this should be shunned becomes appa-

(1) [1959] S.C.R. 496. @ 503,
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rent from the observations of Bose J. in William Elaney v. The State of
Muadhya Pradesh(1) which reads as under :—

“We see no reason for straining at the meaning of these plain and
emphatic provisions unless ritual and form are to be regarded as of the
essence in criminal trials. We are unable to find any magic or charm
in the ritual of a charge. It is the substance of these provisions that
count and not their outward form. To hold otherwise is only to pro-
vide avenues of escape for the guilty and afford no protection to the
innocent.” .

It was, however, said that framing of u charge is a matter of moment
as has been held by this Court in State of Karnataka v. L. Muni Swami &
Ors.(*) and Century Spinning and Manufacturing Co. Ltd. v. State of
Maharashtra(®} and therefore the order framing the charge would be an
intermediate order and not an interlocutory order. These two cases
only emphasize the application of judicial mind by the court at the
stage of framing the charge. The question never arose in these two
cases 'about the nature and character of the order framing the charge.
In & crinminal trial or for that matter in any judicial proceeding, there
is no stage at which the court can mechanically dispose of the pro-
ceeding. An active judicial mind must always operate at every stage
of the proceeding because any stage of it if mechanically disposed of
may cause an irreparable harm. To wit a rejection of an appli-
cation for summoning witnesses may shut out the whole case,
even a rejecion of an application for adjournment may cause irreme-
diable harm. Therefore, in the course of a trial of a civil or criminal
proceeding, it is difficult to; conceive of a, stage where an order can
be made without bringing to bear on the subject an active judicial
mind judicially determining the dispute. Any such dispute if
mechanically disposed of may warrant an interference. Therefore,
emphasis was laid on the court expecting it to seriously apply its mind
at the stage of framing the charge. It does not make the order framing
the charge anything other than an interlocutory order. There is no
decision since the Code of 1974 is in operation, which introduced a
concept of commencement of trial at the stage anterior to framing of
charge and, eliminating an inquiry before -the charge as was the re-
guirement prior to the amendment of 1891 Code in 1955 which would
show that Court has treated order framing the charge other than inter-
Jocutory. However, reference in this context was made to a decision

(1) [1955] 2 S.C.R. 1140, 1165,
(D [1977] 3 S.CR. 113,
(3) ALR. 1972 5.C. 545,
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of a Full Bench of the Jammu & Kashmir High Court in Siate v. Ghani
Bandar(*) wherein the Court after exhaustively examining various
decisions of different High Courts bearing on the subject came to the
conclusion that on framing the charge the inquiry anterior to trial of
the case is concluded. Let it be recalled that the decision is under a
Code which prescribed examination of witnesses prior to framing the
charge and the word ‘trial’ was defined to mean the proceeding taken
under the Code after a charge has been drawn up and included a
punishment of the offender. The procedure is wholly omitted in the
Code of 1974 and the stage of commencement of trial is specifically
demarcated in sec. 238 and therefore this decision would not render
any assistance in deciding the point under discussion. Merely be-
cause emphasis is laid on the court seriously applying its judicial
mind at the stage of framing charge, and therefore, it can be said to be
an important stage, the order framing the charge even after applying
the ratio of the later decisions would not be an order other than an

interlocutory order. It would unquestionably be an interlocutory
order,

If framing of a charge is an interlocutory order excluding the non-
.obstante clause, no appeal would be against such an order u/s 11" be-
cause there is a specific provision in sub-sec. (2) of sec. 11 that except
as provided in sec. 11(1) no appeal or revision shall lie to any court
from any judgment, sentence or order of a Special Court. Tt is a well
settled proposition of law that there is no inherent or common law
right of appeal in a subject and the appeal is the creature of statute
and therefore the right to appeal can only bei enjoyed within the strictly
demarcated limits conferring such right of appeal. (See Shankar Karba
Jadhav & Ors. v. State of Maharashtra("). The order under challenge
being one passed by the Special Court set up under the Act,
an appeal from such an order would only be competent if it squarely
falls within sec. 11(1}. The controversy is not that an appeal would
lie even against an interlocutory order, but the contention is that the
order framing charge is not an interlocutory order within the meaning
of sec, 11(1).  Therefore, there is no gain-saying the fact that if the
order sought to be appealed against is an interlocutory order, exclud-
ing the non-obstante clause, by the main provision of sec. 11(1), the
present appeal would be incompetent,

On behalf of the appellant it was contended that the non-ohstante
-clause enlarges the scope of appeal while on behalf of the respondent,
it was urged that non-obstante clause excludes the operation of the

() ALR. 1960 &K 71.
(2) [1970] 2 5.C.R.227.
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Code with reference to the provision of the appeals in the Code and
provides for an appeal as fossilised in the substantive provision of
s. 11(1). :

What is the effect of non-obstante clause is no more res integra.
In fact, in Aswini Kumar Ghosh & Anr. v. Arabinda Bose & Anr.(1),
it was observed :

“It should first be ascertained what the enacting part of
the section provides on a fair construction of the words used
according to their natural and ordinary meaning, and the
non obstante clause is to be understood as operating to set
aside as no longer valid anything contained in relevant exist-
ing laws which is inconsistent with the new enactment.”

Applying this test, it would appear that the substantive provision
of 5. 11(1) while providing for an appeal against any judgment, sen-~
tence or order made by a Special Court, circumscribed the right to
appeal against the orders by excluding therefrom orders which are
interlocutory orders. If this is the substantive provision in s. 11{1},
the question is whether the rnon-obstante clause enlarges the prowision
or resiricts it with refcrence to the substantive provision of appeals in
the Code itself. It is necessary to bear in mind at this stage a funda-
mental fact. Unlike the provision contained in Order XLVII of the
Code of Civil Procedure, there is no provision in the Code of Criminal
Procedure, either the present or the earlier one which ever provided
for any appeal against any inierlocutory order. The very concept of
an appeal against an interlocutory order was wholly foreign to the
Code of Criminal Procedure. There is an understandable difference
between an appeal and a revision. Till the prohibition contained in
5. 397(4) of the Code was enacted for the first time, interlocutory
orders were amenable to the revisional jurisdiction of the Sessions Court
or the High Court under the Code of Criminal Procedure. But the
notion or idea of an appeal against an interlocutory order in
any Criminal Procedure Code was foreign to the Criminal Juris-

prudence. If this was the statutory position at the time of

enactment of the Act, it would be interesting to find out whether the
Parliament wanted to make a redical departure by providing an appeal
against every interlocutory order—a term which is wider than even
an intermediate order as spelt out in the cases of Amar Nath and
Madhu Limaye, by incorporating the non=obstante clause with a view
to widening the substantive provision contained in s. 11(1). TIf such
was the object of the Parliament there was no necessity of cutting

(1) [1953] S.CR. 1.
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down the operation of the word ‘order’ by excluding therefrom inter-
locutory orders. Again, when the ron-obstanie clause provides for
‘notwithstanding anything in the Code’ the expression as per grammati-
cal construction would mean that something contained in the Code is
to be excluded while examining the scope and content of the substan-
tive provision of s. 11(1). However, there is nothing in the Code
providing for an appeal against an interlocutory order. While enact-
ing the Act, the Parliament was conscious of appeals and revisions
under the Code and that is manifest from the language incorporated in
sub-section 2 of Sec. 11 of the Act. Now, if there was no provision
in the Code providing for an appeal against any interlocutory order in
any proceeding under the Code, it is inconceivable that excluding that
non-existent provision a wider jurisdiction of appeal was sought fo be
enacted under the substantive provision of s. 11(1).

Before concluding on the question of construction it is necessary

- also to bear in mind the purpose behind enacting the Special Courts

Act. The preamble of the Act consists of 9 paragraphs. It infer alia
provides that the ordinary criminal courts due to congestion of work
and other reasons cannot reasonably be expected to bring those pro-
secutions to a speedy termination and that commission of offences
referred to in the various recitals in the preamble should be judicially
defermined with the utmost dispatch, the Parliament enacted the Act.
If this was the object and motive and purpose in enacting the Act, the
comstruction of its provisions must receive such interpretation as would
facilitate the achievement of the object underlying it and not frustrate
it. If the object was speedy determination of cases with utmost dis-
patch, it would stand thwarted, if against every interlocutory order,
and they can be plenty and galore, an appeal to the highest court
as a matter of right both on law and fact can be filed. In this
connection, it is better to bear in mind the observation of this court
(In Re The Special Courts Bill, 1978) (1) —that the paramount object
and purpose of the Act is the trial of persons proceeded against under
the Act should be concluded with utmost dispatch. Speedy termina-
tion of prosecutions is the heart and soul of the Act. The provisions
of the Act should therefore receive such construction as would advance
the object for which the Act is enacted and not stullify or frustrate

- the same. This is a w_ell known canon of construction and need not
_be embellished by any authority.

It was, however, said on bchalf of the appellant that by denying
the accused a tria] by ordinary courts a right to challenge an interme-

diate order by revision is denied to him and therefore in order to

(1) {1979] 2 5.C.R. 474, 542.
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obviate any unfaitness in procedure guaranteed by Art. 21 as inter-
preted in Maneka Gandhi v, Union of India(!) the expression ‘inter-
lIocutory order’ should receive such construction as would enable the
appellant not to feel the tinge of denial of opportunity to seek correc-
tion of an order by a revision petition by enabling him to file an appeal
u/s 11(1). This alleged apparent unfairness in procedurc is utterly
unreal because here the trial is by 4 sitting Judge of the High Court
to be appointed with the concurrence of the Chief Justice of India.
Such a highly placed judicial mind will pass interlocutory orders which
as stated earlier are steps leading towards final adjudication of the
dispute and that the absence of any revisional jurisdiction may hardly
introduce any unfairness in the procedure. However it must not be
forgotten that the Special Court would always be amenable to the
jurisdiction of this Court under Art. 136 and Art. 136 permits a
challenge to any order interlocutory or final of any court or tribunal
in the territory of India with the special leave of this court. There-
fore, there is no substance in the contention that in narrowly interpret-
ing the expression ‘interlocutory order” in Sec. 11(1), door may not be
thrown open for introduction of a procedure possibly lacking in fair-
ness and likely to result in deprivation of personal liberty.

In view of the conclusion that the order framing a charge is an
interlocutory order within the meaning of s. 11(1), the appcal against
such an order is incompetent in view of the provision contained in
s. 11(2), and therefore the preliminary objection must be upheld and
the appeal is dismissed.

ORDER

In accordance with the opinion of the majority the appeal is dis-
missed.

PB.R. | Appeal dismissed.

$ L3

(1) [1978] 2 S.C.R. 621.
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