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TARKESHWAR SIO THAKUR JIU
V.
BAR DASS DEY & CO. AND ORS.

February 6, 1979

[R. S. SarkaRia anp ©O. CHiNNAPPA REDDY, Ji.]

Transfer af Property Act, 1882 (dct IV) Sections 105, 108 read with 5.3(26)
of the Geiteral C!auses Act—ITmmovable Property” definition of, explained.

Mines Act, 1952 £ 2(i) read with CI. (¢) and (d) of 5. 3 of the Mines and’
Minerals (Regulation and Development ), Act, (No. 67 of 1987), Scope of.

West Bengal Estates Acquisition dct, 1953, Section 6¢1)(), 27 and 28,
scope df.

Waords and Phrases “Any” “direcily worked by him” in s. 28 of ihe West

Bengal Estates Acquisition Act, 1953, meaning of—Interpretation of a docu-—-

meht—Regard thust be had 19 the substance and nbt the words oF the forin.

~ Thé appellant idol,- a jufigtic person, was exétcising the rlghts thtbugh the
Shebdit, Mohanta Snmatx Diindi Swami, of a Datpatitidar in the lahd ih suit..
By a lease-deed (Ex. A), dated July 10, 1941, the appellant granted to the

respondents a lease of the suit land for the puipose of raising and teking

sand ocut of the land for a period of nine years ending on July 13, 1949..
Subsequently, oh April 27,-1950, the appellant miadé a similar grant (Ex. I)
for another nine years expiriig on April 13, 1959, bift this grant wds called
2 “licence”. The respondents did not pay the licence fee for the period 1362
(144 -1955) 1o 1365 B.S. The appellant thereupon issued notice dated March:

, 1946, terminating the ‘licence’ .and then filed a suit No. 37 of 1960 for
c]cctment of the resgpondent in the Court of the Munsiff, Chandernagore. The
trial court hdvifig distmissed the suit, the appelfant filed a first appeal which.
was allowed. In second appeal the High Court restored the decree of the
trial court,

In appeal by special leave to this Court, it was contended on bebalf of
the appellant :

(2) The transaction evidenced by the document (Fx. T) dated April 27,
1950 was a ‘licénse’ for taking away sand and not a ‘lease’ of immovable
property. Therefore, the appellant-intermediary will be considered to be in
Khas possession of the holding on the date of vesting (April 1, 1953) through
the licensee and as such, enfitled fo retain it under Section 6 of the Béngal
Estates Acquisition Act, 1953;

(b) Secticn 28 of the Bengal Estates Acquisition Act, 1953 is not applica-
ble because there was no ‘mine’ in the suit land, s defimed in the Central
Act 67 of 1957; the sand deposits naturally exist on the surface _and not
below it and fmere collection and removal of the sand from the surface did
not constitute mining operations. Therefore, it could not be said that the suit
land was comprised in a mine or appertained to a mine within the meaning
of the said Section 28;

(¢) Bven if the land was a ‘mine’ or appertaimed to a ming, the mine
was being worked by the appellant through a licensee, and as such, was being
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‘directly worked' Dby the appellant-intermediary within the contemplation of
Section 28 of thie Henpal Estates Acquisition Act, and therefore, the land
would be deemed to have been leased fo the appeilant by the Government.

Rejecting these contentions, and dismissing the appeal,

KHELD : A, In ascértaining whether a docuament evidences a ‘ledse’ or a
licence’, regard must be had to the substance of the transaction and not
merely the words or the form in which it is dréssed, [26F]

The documeént (Ex, I the Agreement), in thé instant case reveals the
foliowing characteristics, which show ihat in fact and substanceé, it is &
Jease’ and not a ‘licence’ :  [27E, 32C]

(i) A right {o “raise” and “take out” and remove sand “lying inside” the
land in dispute was granted by the plaintiff to the defendant. The words
“raise” and “take out sand” from “inside” the land are Wwidé enbugh o include
not only the “right to carry oit all the operations” necéssary for eXiracting
sand, but also to take it away and appropriate it. Constroed in the confext
of the dotument as a whole, these words put it beyond doubf that rights fo
carry out “mining operations” [wiihin the definition in Cl. (d) of s. 3 of the
Central Act 67 of 1957} for winning sand and to appropriate it, were
granted. [27F-G]

(ii) The rights were pranted for a pericd of 9 years, commencing from
April 27, 1950. [27H]

(iif) These rights were granted for a “price” fixed on yearly basis, irres-
pective of the quantity of sand exiracted. The “price” fixed is Rs. 66/- per
annum. This consideration is payable in the month of Chaitra every year.
In case of default, the First Party (grantee) shall not b& entitiéd *to raise the
sand next vear” and the Second Partv (grantor) shall have a right to recover
the arrears of rent together with inferest at 12% by bringing a suvit against
the First Party. [28A-B]

 (iv} “The Second Party will be entiled to take Khas possession of lond”
“st the end of the stipulated period. This condition, (contained inm paragraph
4 of Ex. 1) read along with the other parts of thé document nécessarily ifmpliés
that if the First Party coftinues to pay the “price”, as stipulated, (4) he shalt
be enfitfed fo énter info and rémmin in exclusivé khas possessioni of the land
for the purpose of carrying out the mining operations for the full stipuldted
period of 9 vears and (b) the Second Party (plaintiff} will not be entitied
to retake khas possession of the land and revoke the so-called “licence”
before the end of the said period of 9 years. [28B-D]

The term “lease” occtrring in the definition of “mining lesse™ given in
cl. {c} of &3 of thé Mines and Minerals (Regu]at10n and Developmeént) Act
is not used in the narrow techdical sense in which it is defined in s. 105 of
the Transfer of Property Act. A mining lease may not  meticulously-and
strictly satisfy in all cases, all the characteristics of a “lease” as defined in
the Transfer of Property Act. Nevertheless, in the accepted: Jegal sense it
has always beén régarded as a lease in this country. [29E-G]

In the instant case the transaction evidenced by Ex. I not only falls within
the definition of a mining lease under Act, 67 of 1957, but also pnrtakes of



20 SUPREME COURT REPORTS [1979] 3 s.c.r.

all the essential characteristics of a “lease” defined in s. 105 of the Transfer
of Property Act. [30-A-B)

Balakrishna Pal v. Jagannath Marwari, TLR 59 Cal. 1314; approved.

Raj Kumar Thakur Girdhari Singh v. Megh Lal Pandey 1R 44 LA. 246;
Gowan v. Christie, [1873] LR 2 HL (SC) 278; differed.

The negative definition of “immovable property” given in s. 3, Para 1 of
the Transfer of Property Act, 1882, is not exhaustive. Therefore, applying
the definition given in s.3(26) of the (ieneral Clauses Act (X of 1897) to
the eXpression used in the Transfer of Property Act, except as modified by
the definition in the first clavse of s. 3 every interest in immovable property
or a benefit arising out of land, will be ‘immovable property’ for the purpose
of s, 105, Transfer of Property Act. [30E-G]

A right to carry on mining operations in land to extract a specified mineral
and to remove and appropriate that mineral, is a right to enjoy immovable
property within the meaning of s. 105, more so, when it is coupled with a
right to be in its exclusive khas possession for a specified period, The right
to enjoy immovable property spoken of in s. 105, means the right to enjoy
the property in the manner in which that property can be enjoyed. If the
snbject matter of the lease is mineral land or a sand-mine, it can be enjbyed
and occupied by the lessee by working it ks indicated in s. 108 of the Transfer
of Property Act which regulates the rights and liabilities of lessors and
lessces of immovable property, [30G-H, 31A] :

Nageshwar Bux Roy v. Bengal Coal Company, [1930] LR 58 1A 29;
applied.

H. V. Low & Co. Ltd. v. Joyti Prasad Singh Deo, [1931] ILR 59 Cal. 699;
LR 58 IA 392, differed from.

Commissioner of Income Tax, Bihar and Orissa v. Kumar Kanakhaya
Narain Singh, TLR (XX) Patna 13; approved.

The true character of the tramsaction evidenced by the document (Ex. 1)
being that of a ‘lease’ and not a ‘licence,” Section 6(1) (i) of the West Bengal
Estates Acquisition Act, 1953 will not cover the appellant’s case and give him
a2 right to retain the land in dispute, even if section 28 of that Act was out
of the way. [32C-DD]

B. The definition of “mining operations” and “mine”, in the Central Act
67 of 1957 are very wide. The expression “winning of mineral” in the defi-
nition of “mining operations is spacious enough to comprehend every activity
by which the mineral is extracted or obtained from the earth, irrespective of

whether such activity is carried out on the surface or in the bowels of fhe

earth. Mines and minerals need not always be subsoil and there can be
minerals on the surface of the earth. [24G]

B. Dass v. State of U.P. [1976] 3 ‘S.C.R_ 869, reiterated.

It is true that in the definition of “mine”, the ferm “excavation” in the
ordinary dictionary semse means “hole”, “hollow” or “cavity made by digging
out”. But the word “any” prefixed to “sxcavation” in the context of the
phrase “for the purpose of searching for or obtaining mineral” gives it =2

-t
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much more extensive connotation, so that every “excavation”, be it in the
shape of an open-cast cavity or a sub-terranean tunnclling, will fall within
the definition of ‘mining operations’. The essence of ‘mining operations’ is
that it must be an activity for winning a mineral, whether on the surface or
beneath the surface of the earth. [24H, 25A-B]

In tho instant case, the land in dispute has large deposits of sand, which
is a minor mineral. The sand was admittedly being excavated and removed
by the respondent lessee. The land was, thus, at the date of vesting, “com-
prised in or appertained to a ‘mine’ within the meaning of s. 28 of the West
Bengal Fstates Acquisition Act, 1953, [25B-C]

C. The phrase “being directly worked by him” in 5.28 of the West Bengal
Estates Acquisifion Act, 1953, will not take in a case where the mine was
being worked through a lessee or licensee to whom the right to conduct mining
operations and to take away the mineral had been granted by the intermediary
in consideration of receiving a periodic rent, rovalty or a like amount, [25E-F)

The word “directly” means “in a direct way, without a person or thing
coming between”, immediately as directly responsibie. The use of the expres-
sion “directly” in the context of the word “worked”, followed by the words
“by him” unmistakably shows that the legislative intent was to aliow only those
intermediaries to retain land comprised in or appertaining to a mine, as
lessees under the State, who immediately before the date of vesting, were
working the mine under their immediate control, management and supervision,

[25C-E]

Section 28 of the West Bengal Estates Acquisition Act, 1953 denies the right
to retain the land comprised in a mine or appertaining to a mine, if, at the
material date, it was not being directly worked by the intermediary but through
a licensee, or other agency to whom the right to conduct mining operations
had been granted by the intermediary. In that respect, the provisions of
s. 28 are contrary to those of s. 6(1)(i), which give to an intermediary a right
to retain land held by him in khas for the purpose mentioned therein through
a Heensee. In this situation, according to the legislative mandate in s.27,
the provisions of s. 6(1) (i) must yield to those in s. 28. [26 B-C]

Thus, even on the assumption that the respondent was at the material date,
holding the land in Khas through a lcensee and fulfilling all other conditions
which entitled him to retain under section 6(1){i), then also, the case being
in conflict with section 28, the latter section would prevail over the former.

. [26D & 32E]

CyviL APPELLATE JURIsDICTION : Civil Appeal No, 2218 of 1969,

Appeal by Special Leave from the Judgment and Decree dated
14-3-1969 of the Caleutta High Court in appeal from Appellate Decree
No. 718 of 1962.

D. N. Mukherjee and N. R. Chaudhary for the Appellant,

Purshottam Chatterjee, P. K. Chatterjee and Rathin Das, for the
Respondents.

The Judgment of the Court was delivered by

SarkARIA, J.—This appeal by special leave is directed against a
judgment, dated March 14, 1969, of the High Court at Calcutta.
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The: appellant had the interest of a Darpatuidar in the Iand in suit,
measyring 9 acres (27 bighas). The plainiff by g lease-deed (Ex.A)
dated July 10, 1941, granfed to the dsfendant-respondents a lease of

- this land for the purpose of raising and taking sand out of the land

for 3 period of 9 years ending on July 13, 1949. In this lease deed,
the property was described io be Patni Mahal. Under the terms of
this Icgse, the lessee had an option of renewal for another 9 years.
Subsequently on April 27, 1950, appellant made a similar grant (Ex.I)
for another 9 years expiring on April 13, 1959, but this grant was
called a “licence”. '

The respondents did not pay the licence fee for the period from
1362 (14-4-1955) to 1365 B.S. The plaintiffs thereupon  issued
netice, dated March 31, 1966, terminating the licence and then filed
suit No. 37 of 1960 for ejectment of the respondent in the Court of
the Munsif, Second Court, Chandernagore.

The syit was resisted by the defendant-respondents, inter alia, on
the ground that the land had vested in the State under the West Bengal
Estates Acquisition Act, 1953 (hereinafter referred to as the Acquisi-
tion Act); that they were tenants, and not licensees, under the plaintiff
and after the date of vesting with effect from April 14, 1955, became
direct tenants under the State in respect of suit land and were paying
rent to the State.

The Trial Court dismissed the suit holding:

(i) that the defendants were not licensecs, but were tenants;
and (ii) that the plaintiff was not in k/ias possession on
the date of the vesting (April 14, 1955); so he could not
retain the land under Section 6(1}(i) of the Act . 1In
the result, the suit was dismissed.

The first appellate Couyrt reversed the decision of the trial court
and decreed the suit with the finding that the grant heing a licence,
the plaintiff-intermediary was entitled to retain the holding under Sec-
tion 6(1)(i) of the Act,

Allowing the Second Appeal by the defendants, the High Coutt
held:

(a) that if the lease (Ex.A), being a lease for 9 years, was
void under Section 107 of the Transfer of Property Act,
it would stifl operate as a lease from month to month;

(b) it was not a licence; and

(c) section 28 of the Act applied and, as the plaintiff was not
directly working the mine in the land, he could not retain
it.

-

-t
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Aggrieved, the plaintiff has come in appeal by special leave to this
Court. : S I

The principal question that falls to be determined is: whether Sec-
tion 6 or Section 28 of the Acquisition Act governs the case? The
-High Court has held that it is Section 28, and not Section 6, which is

applicable; while the appellant contends that Section 6 is applicable.
by virtue of which he is entitled to retain the holding.

Section 6, so far as relevant for 6u1f purposes, is in these terms:
““6.” Riphts of intermediary to retain certain kinds.—

( l)VI_NotWithstanding anythihg contained in Sections 4 and 5,
an intermediary shall, except in the cases mentioned in
the proviso to sub-section (2) but subject to the other

" provisions of that sub-section, be entitled to retain with
~ effect from the date of vesting

(i) Where the intermediaty is... an institution established
-+ exclusively for a religious or a charitable purpose, or both,
/Or is a person holding under a trust or an endowment or |
! other legal obligation exclusively for a purpose which is
- charitable or religious or both—land held in Afgs by
such. .. .. .institution or person, not being a tenant, by
. leave or licence of such. .. . ... institution or person.”

™" The contention of the learned counsel for the appellant is that since
the suit land ‘was held by the appellant-intermediary in-khas for a
religious purpose through a licensee— the defendant being a licensce,
and not a tenant—he would be entitled to retain and hold this land

from the date of vesting by virtue of clause (i) of sub-section (1) of
Section 6. :

--------------

The other relevant provisions are in

Chapter 1V of the Acquisit.io‘!n
- Act. They are as follows :

“Sec. 27. Provisions of Chapter IV to override other pro-
visions of the Act~—The provisions of this Chapter shall

have effect notwithstanding anything to the contrary else-
where in this Act.” : -

“Sec. 28. Right of intermediaries directly working B
mines.—So much of the land in a notified area held by an
intermediary immediately before the date of vesting (includ-
ing sub-soil rightstherein, but excluding rights in Aats and
bazars not in the khas possession of the intermediary and
land comprising forests, if any) as was comprised in or
as appertained to any mine which was being directly worked
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by him immediately before such date shall with effect from
such date be deemed to have been leased by the State Gov-
ernment to such......., intermediary. The terms and
conditions of such lease shall be as agreed uponj between
him and the State Government, or in default of agreement
as may be settled by the Mines Tribunal:

Provided that all such terms and conditions shall be con-
sistent 'with the provisions of any Central Act for the time
being in force relating to the grant of mining leases.”

Section 2(j) of the Mines Act, 1952, defines ‘Mine’ to mean “any
excavation where any operation for the purpose of searching for
obtaining mineral has been or is being carried on and includes. .. ... ”

“Minor Minerals” as defined in clause (e} of Section 3 of the
Mines and Minerals (Regulation and Development) Act, (No. 67 of

1957) include “ordinary sand”. Clause (c¢) of the same Section

defines “mining lease” as a “lease granted for the purpose of undet-
taking mining operations, and includes a sub-lease granted for such
purpose.” Clause (d) of the same Section defines “mining operations’”
to mean “any operations undertaken for the purpose of winning any

minerals.”

Before the High Court, it was common ground between the parties
that the land in dispute has a sub-soil deposit of sand and the rights
granted to the respondent, under the document (Ex. I); styled as a
‘licence’, were “fo raise” and “take” away that deposit of sand.
Before us, an attempt was made to deviate from that stand by con-
tending that the deposits of sand are on the surface in the shape of
sand-dunes and for removing the same no excavation or mining opera-

tions are necessary,

The conténtion must be repeiled. The definition of “mining ope-
rations” and “mine”, noticed above, are very wide. ~ The expression
“winning of mineral” in the definition of ‘mining operations’ is spacious
enough to comprehend every activity by which the mineral is extracted
or obtained from the earth irrespective of whether such activity is
carried out on the surface or in the bowels of the earth. As pointed
out by this Court in B. Dass v, State of Uttar Pradesh(), it is wrong
to assume that mines and minerals must always be sub-soil and that
there can be no minerals on the surface of the earih.

It is true that in the definition of “Minse”, the term “excavation”,
in the ordinary dictionary sense, means “hole”, “hollow” or “cavity
made by digging out”. But the word “any” prefixed to “excavation™

(1) [1976] 3 S.C.R. 369.

».}
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in the context of the phrase “for the purpose of searching for or
obtaining mineral” gives it a much more extensive connotation, so that
every “excavation”, be it in the shape of an open-cast cavity or a
subterranean tunnelling, will fall within the definition of ‘Mine’.
Similarly, it is not a requirement of the definition of ‘mining opération’
that the activity for winning the mineral must necessarily be an under-
ground activity. The essence of ‘mining operations’ is that it must be
an activity for winning a mineral, whether on the surface or bencath
tne surface of earth, Thus considered, the land in dispute having
large deposits of sand, which is a minor mineral, was admittedly being
excavated and removed by the defendant, was at the date of vesting
“comprised in or appertained to a mine” within the meaning of Sec-

tion 28,

Having seen that the land in dispute is a ‘mine’ in which ‘mining
operations’ were being carried on, the further question to be considered
is, whether this mine was “being directly worked” by the appellant-
intermediary ? The word “directly”, according to Webster's New
World Dictionary means “in a direct way, without a person or thing
coming between”; “immediately: as directly responsible”. The use of

the expression “directly” in the context of the word “worked”, follow-

ed by the words “by him”, unmistakably shows that the legislative
intent was to allow only those intermediaries to retain land comprised
in or appertaining to a mine, as lessees under the State, who imme-
diately before the date of vesting, were working the mine wunder
their immediate control, management and supervision. Thus
construed, the phrase “being directly worked by him” in the Section
will not take in a case where the mine was being worked through a
lessee or licensee to whom the right to conduct mining operations and
to take away the mineral had been granted by the intermediary in
consideration of recciving a periodic rent, royalty or a like amount.
It was contended by the learned counsel for the appellant, that this
interpretation of the phrase “directly worked by him”, is inapplicable
to an intermediary who is an idol because an idol, albeit a juristic
person, has perforce to work the mine through a lessee or licénses.
The argument is ingenious but untenable. The idol held the suit
land comprised in the mine as an intermediary, only in the juristic
sense, but, in fact he was exercising his rights in the suit land, through
his human representative, the Shebaif, Mohanta Srimat Dandi Swami.
The Shebait could in that representative capacity, directly work the
mine himself. But, instead of doing so, he, on April 27, 1950 granted
the right of carrying on mining operations in the land and taking away

the mineral, on payment of an annuval sum for a petiod of % years to
3--1968CI|79 :
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the respondents. Thus, irrespective of whether this transaction or
grant, dated April 27, 1950, was a lease or a license, the fact remains
that immediately before the date of vesting, the mine in the suit land,
was not being “directly worked ” by the intermediary within the con-
templation of Section 28.

The provisions of Section 6(1) (i) of the Acquisition Act, extracted
carlier, give to an intermediary a right to retain Iund held by him in
khas for the purposes mentioned therein, through a licensee.  Section
28, as construed by us, denies the right to retain the land comprised
in a mine or appertaining to a mine, if, at the material date, it was
not being directly worked by the intermediary but through a licensee,
or other agency to whom the right to conduct mining operations had
been granted by the intermediary. 1In that respect, the provisions of

Section 28 (in Chapter IV) are contrary to those of Section 6(1)(i).

In this situation, according to the legislative mandate in Section 27,
the provisions of Section 6(1) (i) must yield to fhose in Section 28.

Assuming arguendo, that the plaintiff was at the material'tjme,
holding the land ir khas through a licensee and fulfiled all other con-
ditions which entitled him to retain under Section 6(1) (i), then aiso,

-this case being in conflict with Section 28, the latter Section would

prevail over the former.

In this view of the matter, it is not, strictly speaking, necessary to
resolve the controversy as to whether the transaction (Ex. I) dated
April 27, 1950, was a lease or a license. Bat, as in the Courts below,
and here also, a good deal of argument was addressed on this peint,
we propose to go into the same. i

It is well-settled that in ascertaining the real character of a docu-
ment, regard must be had to the substance of the transaction and not
merely the words or the form in which it is dressed. The Agreement
(Ex. 1), which is named as a licence, is to be construed in the light of
this cardinal canon.

The Agreément (Ex. I) is not a very lengthy document. The
material part of this document may be extracted as below:

“This deed of Agreement is executed to the effect following:—

................ We the First Party, have been
carrying on the business of sand near Haripal Station. Sand
was necessary for carrying on the said business and the said
sand bwng inside the land described in the schedule below
should be faken out and proposal having been made to the
second parties for the purpose of business, the second parties
agreed to take setflement to the effect that we can fake out
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the sands of the said lands and become bound by the agree-
ment on the following terms and conditions of faking out
the sand from the said land only.

TERMS AND CONDITIONS

1. The sand which is in the said land belongs to the own share
of the First Party and shonld be taken out within the month
of Chaitra from 1357 to 1365.

2. Save and except the raising of the said sund there will be no
right, tifle and interest in the land with the First Party. No
right, title and interest will accrue to the First Party in respect
of the land.

3. The First Party for the purpose of raising sund, will pay
Rs. 66/- (Rupees sixty six) per annum as the price of the said
sand. If the Government fixes any new amount of demand,
then, save and except this, they will take the said amount of
Rs. 66/- and/or the Second Party will not be entitled to claim
the same. If the amount is not paid within the month of
Chaitra every year, then the parties will not be entitled to
raise the sand next year, and for realisation of the said amount
of Rs. 66/-, Second Party can bring a suit against the First
Party, and will get the arrears of interest at the rate of 12%.

4, At the end of the stipulated period, the Second Party will take
khas possession of the said land; and the licence of the First
Party will be revoked. ...”

{Emphasis added)

From what has been extracted above, the following charactetistics
of the transaction are clear:

(i) A right to “raise” and “take out” and remove sand “lying
inside” the land in dispute was granted by the plaintiff to
the defendant. The words “raise” and “take out sand”
from “inside” the land are wide enough to include not
only the “right to carry out all the operations” necessary
for extracting sand, but also to take it away and appro-
priate it. Censtrued in the context of the document as
a whole, these words put it beyond doubt that rights io
carry out “mining operations” [within the definition in
clause (d) of Section 3 of the Central Act 67 of 1957]
for winning sand and to appropriate it were granted.

(ii) The rights were granted for a period of 9 years, commenc-
ing from Aprit 27, 1950.

H
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(iii) These rights were granted for a “price” fixed on yearly
basis, irrespective oj‘ the quantity of sand extracted. The
“price” fixed is Rs. 66/- per annum. This consideration .
is payable in the month of Chaitra cvery year. In case ¢
of default, the ¥irst Party (grantee) shall not be entitled
“to raise” the sand “next year” and the Second Party
(grantor) shall have a right to recover the arrears of rent
together with interest at 129 by bringing a suit against
the First Party. A

(iv) “The Second Party will be entitled to fake khas possession
of the land” “at the end of the stipulated pericd”. This “;-e
condition, (contained in paragraph 4 of Ex.I) read along =~ %
with the other parts of the document, necessarily impliés %
that if the First Party continues to pay the “price”, as
stipulated, (a) hel shall be entitled to enter into and remain
in exclusive khas possession of the land for the purpose
of carrying out the mining operations for the full stipulated
period of 9 years and (b) the Second Party (plaintiff)
will not be entitled to retake khas possession of the lahd
and revoke the so-called “license” before the end of fhe
said period of 9 years. '

It is contended on behalf of the appellant that, according to Con-
dition 2 of the Agreement (extracted above), “except the raising of

the sand”, no right, title and interest in the land was given to the

defendant. It is submitted that in view of this express condition, the -

transaction was only a ‘licence’. Relying on Paragraph 899 of

Halsbury's Laws of England, 3rd Edition, Vol. 26, i{ is maintained that,

in any case, it is not a ‘lease’ as defined in Section 105 of the Transfer

of Property Act, but only a confract to sell sand, the price being pay- ,

able in yearly instalments, Tt is emphasised that the essential ~~f-

characteristic of a “lease” is that the subject is one which is occupied — ~

and enjoyed and the corpus of which doés not in the nature of things v

and by rcason of user disappear. Reference has also been made to

the dictum of the Judicial Committee of the Privy Council in Rajf .

Kinnar Thakur Giridhari Singh v. Megh Lal Pandey('), and the deci-

sion of the House of Lords in Gowan v. Christie(*).

We are unable to accept these contentions.

Para 899 of Halsbury’s Laws of England (ibid) reads, thus :

“A lease may be granted of land or any part thereof,
and since minerals are a part of the land it follows that a >

(1) L. R. 44 LA, 246,
(2) [1873] L. R. 2. H. L. (S¢.) 278.
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lease can be granted to the surface of the land and the
minerals below, or of the surface alone, or of the minerals
alone. It has been said thata contract for the working and
getting of minerals alone though for convenience called a
mining Jease, is not in reality a lease at all in the sense in
which one speaks of an agricultural lease, and that such a
contract, properly considered, is really a sale of a portion of

the land at a price payable by instalments, that is, by way of
rent or royaity, spread over a number of years.”

This statement of the Jaw in England, appears fo be founded on the
bservations of Cairns, L. J. in Gowan v. Christie (ibid) and Gozens
Hardy, 1..J. in Aldam’s Seitled Estate(1).

In Raj Kumar Thakur Giridhari Singh (ibid), Lord Shaw, deliver-
ing the opinion of the Board, said that “it must be borne in mind also
that the essential characteristic of a lease is that the subject is one

- which is occupied and enjoyed and the corpus of which does not in the

nature of things and by reason of the user disappear”. Counsel for the
appellant has adopted this very argument. But this observation should
not be torn out of the context. Lord Shaw had further observed :
‘In order to cause the latter speciality to arise, minerals must be ex-
pressly denominated, so as thus to permit of the idea of partial con-
sumption of the subject leased”. Thus, Lord Shaw had himself pointed
cut that minerals may be made a part of the subject-matter of a lease,
and in such a case the lease would permit the idea of the partial con-
sumption of the subject-matter of the Iease.

It is important to bear in mind that the term “lease™ occutring in
the definition of “mining lease” given in Section 3(c} of Act 67 of
1957 does not appear to have been used in the narrow technical sense

Bat, as rightly pointed out by a Bench of the Calcutta High Court in
Fala Krishna Pal v. Jagannath Marwari(*), a settlement of the charac-
ter of a mining lease is everywhere in India regarded as ‘lease’. A
mining lease, therefore, may not meticulously and strictly satisfy in all
cases, all the characteristics of a ‘lease’ as defined in the Transfer of
Property Act. Nevertheless, in the accepted legal sense, it has always
been regarded as a lease in this country.

In Fala’s case (ibid) Mukerji, J., speaking for the Bench, held
that a coal mining settlement may be regarded as satisfying the require-
ments of Section 105 and treated as a lease because under such

{1) [1902] 2 Ch. 46 at page 56.
(2) 1. L. R. 59 Cal. 1314,
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settlement some portion, however small, of the surface has to be used
for carrying on the mining operations and taking the coal out.

Be that as it'may, in the instant case, as shall be presently discus-
sed, the fransaction evidenced by Ex. 1, not only falls within the defini-
tion of a “mining lease” under Act 67 of 1957, but also partakes of
all the essential characteristics of a ‘lease’ defined in Section 105 of the
Transfer of Property Act.

Section 105, Transfer of Property Act, defines a ‘lease’ of immov-
able property as—

“a transfer of a right to enjoy such property, made for a

a certain time, express or implied, or in perpetuity, in consi-

deration of a price paid or promised, or of money, a share of

crops, service or any other thing of value, to be rendered

periodically or on specified occasions to the transferor by the
transferee, who accepts the transfer on such terms.”

In the second paragraph of the Section, it is expressly stated that
the price so paid in consideration of the transfer is called “the premium,
and the money, share, service, or other thing to be so rendered, is
called the rent.” -

The definition of ‘immovable property’ given in Section 3, Para
1 of that Act is in the negative, and is not exhaustive. Therefore, the
definition given in Section 3(26) of the General Clauses Act (X of
1897) will apply to the expression used in this Act, except as modified
by the definition in the first clause of Section 3. According to the
definition given in Section 3{26} of the General Clauses Act, “immov-
able property” shall include land, benefits to arise out of land, and
things attached to the earth, or permanently fastened to anything
altached to the earth”. TIn short, the expression ‘immovable

property’ comprehends all that would be real property according to

English Law and possibly more. (See 1 1.A. 34)., Thus, every in-
terest in immovable property or a benefit arising out of land, witl be
‘immovable property’ for the purpose of Section 105, Transfer of
Property Act.

A right to carry on mining operations in land to extract a specified
mineral and to remove and appropriate that mineral, is a ‘right to enjoy
immovable property’ within the meaning of Section 105; more so, when
—as in the instant case—it is coupled with a right fo be in its exclusive
khas possession for a specified period. The ‘right to enjoy immovable
property’ spoken of in Section 105, means the right to enjoy the pro-
perty in the manner in which that property can be enjoyed. If the
subject-matter of the lease is mineral land or a sand-mine, as in the case

-
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before us, it can only be enjoyed and occupied by the lessee by work-
ing it, as indicated n Section 108, Transfer of Property Act, which re-
gulates the rights and liabilities of lessors and lessees of immovable
property.

In the view we take, we are supported by the observations of the
Judicial Commiftee in Nageshwar Bux Roy v. Bengal Coal Company(®),
Delivering the opinion of the Board, Lord Macmillan said :

“In considering the character and effect of acts of posses-
sion in the case of a minera! field, it is necessary to bear in
mind the nature of the subject and the possession of which it
is susceptible. Owing to the inaccessibility of minerals in the
earth, it is not possible to take actual physical possession at
once of a whole mineral field : it can be occupied only by
extracting the minerals and until the whole minerals are ex-
hausted the physical occupation must necessarily be partial.”

In H V. Low & Co, Ltd. v. Jyoti Prasad Singh Deo(?), the law,
as laid down in Gowan's case (ibid), was strongly relied upon by the
appeilants, therein. Negativing this contention, the Judicial Committee
pointed out that the rights and liabilities of lessor and lessee are defin-
ed ia Section 108 of the Transfer of Property Act, and the appellant
had not shown that the respondent had failed, or was not in a position

to perform the duties incumbent on a lessor under Section 108 of the
said Act,

The discussion will not be complete without noticing, the decision
of the Patna High Court in Commissioner of Income Tax, Bihar &
Orissa v. Kumar Kanakhaya Narain Singh(’), which is in point. In

_ that case, after an exhaustive survey of all the decisions on the subject;

{including some of those which have been cited before us) a Full

" Bench consisting of three eminent Judges, held that coal-mining settle-

ments whereby certain rights of entering upon the land of the settlor,
sinking shafts etc. and winning and taking away the coal are granted
in consideration of receiving a salami and annual sums computed on
the amount of coal raised and the amount of coke manufactured, sub-
jcct always to a minimum annual sum which was always payable irres-
pective of what coal was raised or coke manufactured, were not “a
sale of coal”, but could be regarded as ‘leases’ within the meaning of
Sectionn 105 read with Section 108, Transfer of Property Act, or with-
(1) [1930] L. R. 58 I. A. 29.

(2) [19M] L L. R, 59 Cal. 699 ; L. R. 58 L. A. 392,
(3) L. L. R, (XX) Patna 13.
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in the legal acceptance of the term “lease” in this country. This deci-
sion of the High Court was affirmed by the Judicial Committee, and

the appeal filed by Kumar Kanakhaya was dismissed. (See L.R. 70
LA. 180).

The ratio of the Patna case applies with greater force to the facts
of the case before us, because, herein, (a) the annual fixed payment
had no relation, whatever, with the quantity of sand extracted and
appropriated, and, what is more important, (b) the defendant was

given a right to enter into and remain in khas possession of the mineral .

field for the stipulated period of 9 years. The transaction (Ex. 1),
though Jlabelled as a licence, has all essential clements of a ‘lease’
everi under Section 105 of the Transfer for Property Act. In short,
stripped of the form in which it is draped, the Agreement (Ex. I), in
substance and in fact, is a lease’ in the accepted legal sense of the term
and not a ‘licence’ as defined in Section 52 of the Indian Easements
Act. If this be the correct construction of the document, and we
think it is so—it is doubtful whether Section 6(1) (i) could cover the
appellant’s case and give him a right to retain the land in dispute, even
if Section 28 was out of his way.

In sum, we may reiterate that even on the assumption that the res-
pondent was a licensee, the appellant will not be entitled to retain the
holding because he was not directly working the mine immediately
before the date of vesting, and as such, will not be entitled to retain,
due to the overriding operation of Section 28.

For all the foregoing reasons, the appeal fails and is dismissed. In
the circumstances of the case, however, there will be no order as to
costs,

V.D.K. . Appeal dismissed.
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