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ANANT MILLS CO. LTD.
v

STATE OF GUJARAT & ORS.
January 21, 1975

[A. N. RAy, C.J., P. JaganmonaNn Reppy, H. R. KHANNA AND
P. K. Goswani, JI.)

Constitution of lIndia, 1950, Art. 14—Treating pending cases as a «lass
different from decided cases, if u permissible classification.

Constitution of India, 1950, Art. 14—Duty of ihe person challenging a provi-
sion of the Act as discriminatory—Constitutional validity, if cauld be decided
on the basis of supposed existence of certain facts by raising a presumption,

Bombay Provincial Municipal Corporations Act (Bombay Act 59 of 1949)
as amended by Gujaray Acts No, 8 of 1968 and No, § of 1970, Sections 129
and 137—Conservancy tax for differeny categories of properties—Iax, if should
be related only 1o the expense for conservaincy service for that  particular
category,

Bombay Provincial Municipal Corporations Act (Bombay Act 59 cf 1949)
as amended by Gujarar Act Nos, 8 of 1968 and No. 5 of 1970, provise to
section 129(b)—Corporation to determine differeny rates for different classes of
‘properties—Proviso, if suffers from the vice of excessive delegation of legislative
power.

Bombay Provincial Municipal Corporations Act (Bowmbay Act 59 of 1949)
as amended by Gujarat Acts No. & of 1968 and No, 5 of 1970, Sectiorn 406(2)(e)
rule 42 of Taxation Rules—Appeal against a tax or raleable value—Deposiy of
amount claimed condition precedeny to enterraining appeal—Appellate  judge
empowcred to renove undue hardship to appellant—Requirement of deposit, if
nullifies right of appeal—Provision if makes invidions distinction,

Constitution of India, 1950, Entry 49, List 1f, Schedule VI—“Land®, if
includes underground strata,

The assessment of properties to property tax in Ahmedabad was made under
the Bombay Provincial Municipal Corporations Act by making entries in the
assessment books in accordancz with the procedure prescribed in the Taxation
Rules set ont in Chapter VIII of Schedule A of the Corporations Act, A sepa-
rate section of the assessment book was prepared by the Commissioner of the
Corporation for each official vear in respect of the assessment of property tax
on certain kinds of properties like textile mills, factories and buildings of
University. These properties were classified as special properties. There was
some increase in the rateable value fixed by the Commissioner for the year
1964-65 and 1965-66. The Commissioner also made initial entgies in assessment
book in respect of those properties for the year 1966-67. A number of writ
petitions under Art. 32 of the Constitution were filed in this Court challenging
the validity of the assessments for the years 1964-65 and 1963-66 as well as
mitial entries for the ycar 1966-67. The Supreme Court in the judgment New
Manek Spinning & Weaving Mills Co, Ltd. & Ors. v. Municipal Corporatior of
City of Almrslabad & Ors. [1967] 2 S.C.R. 69, allowed the writ petitions and
held the reclevant entries in the assessmen! books to be invalid. Rules 7(2)
and (3) were also held to be invalig on account of excessive delegalion
of powers by the legislature. The 'taxation on the basis of floor urea as
adopted by the Corporation was held to violate Art. 14 of the Constitution,

When the Corporation initiated steps to make fresh assessment for the years
1964-65, 1965-66 and 1966-G7. it was unable to do so in view of the decision
of the High Cowrt in the case of Ahmedabad Municipality v. Keshavlal 6 G.I.R.
228 wherein it was held that the Corporation had no power to assess and levy
property tax for any official year after that year had ended. In order to get
.over this difficulty. the legislature enacted Gujarat Act 8 of 1968, New Sec. 152A
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and new rules 7 and 21B were. inserted. When. notices were served on the petition-
ers to furnish return of the particulars, the petitioners filed petitions in the High
Court challenging the validity of those notices. Those petitions were allowed
by the High Court as per judgment dated July 3, 1969 on the ground that
the ‘demand for certain parliculars contained in the notices was beyond ihe
scopz of r. 8(1). In the appeal filed by the Corporation against the judgment
dated 3rd July, 1969, the Supreme Court, in its judgment in Municipal Corporas
tion of the City of Ahmedabad, etc. v, New Sherock Spg. & Wvg. Co. Ltd. etc.
[1971] 1 S.CR. 288, heid that, as the assessments were not in accordance with
law, the Corporation was not entitled to retain that amount, The Court also
struck down sub-section (3) of s. 152-A which gave power to the Corporation
E‘) refuse to refund the amount illegally collected despite the' order of the
ourt,

For the official year 1967-68 the Corporation determitied the rate of conser-
vancy tax to be 3 per cent and a special rate of 9 per cent for the large
premises like textile mills and factories. The petitioners preferred appeals
against the order of the Deputy Commissioner determining the amownt of
property tax to the Chief Judge of the Court of Small Causes. Ahmedabad.
The Chief Judge was, however, precluded from hearing those wppeals since the
amount of tax was not deposited by the petitioners as required by s. 406 (2)(e)
of the Corporations Act. The petitioners thereafter filed petitions in the High
Court challenging the validity of the assessments made by the Deputy Municipal

Commissioner for the official years 1966-67, 1967-68 and 1968-69. Those

writ petilions were allowed by the Gujarat High Court as per judgment dated
October 27, 1969. The ordinance dated December 23, 1969, was replaced by
Gujarat Act No, 5 of 1970 which came into effect from March 31, 1970. This
Act brought about material changes in the Corporations Act. .

The High Court held (i) Section 2(IA) Clause (i) is valid so far as it

is applicable to the official year 1969-70 but it is nuli and void in so far as it
applies to the official years from the commencement of the Corporations Act
upto and including the official year 1968-69, on account of infraction or Art. 14;
(1i) Section 406(2)(e) and 5. 411(bb) are null and void as being in contraven-
tion of Art, 14; Rule 42 of the Taxation Rules is also uitra virecs and void
in so far as it provides that if an appeal is preferred or entertained against
the tax, warrant shall not issue for the recovery of the amount of tax; and
(iii) The Resolutions passed by the Corporation for the official year 1967-68,
1968-69, 1969-70 and 1970-71 to the extent 10 which they fix the rate of
conservancy tax at 9 per cent infer alia in respect of textile mills and factories
belonging to the petitioners are ultra vires the proviso to s. 129(by and the
rate of conservancy tax applicable in respect of these textile mills and factories
must, therefore, be taken to bz the general rate of 3 per cent. The High
Court upheld the constitutional validity of proviso (e) to s, 2(IA) clause (ii)
and seciions 49, 129(b), 406(2)(e) and 411(bb) of the Act and s. 13(1) and
13¢2) of the Act 5 of 1970.

Civil Appeals Nos. 489 to 513 and 752 to 755 of 1973 have been filed
in this Court by the petitioners before the High Ceurt against the Judgment
of that Court in so far as the Court had upheld the consiitutional validity of
the impuened provisions. Civil Appeals Nos. 643 to 684 of 1973 have been
filec by the Municipal Corporation of the City of Ahmedabad and others against

“the above judgment in so far as the High Court has struck down the impugned

provisions and the Resolutions. Civil Appeals No. 389 to 430 of 1974 have
been filed by the State of Gujara( against the judgment in so far as the High
Court has struck down the impugned provisions. Writ Petitions Nos. 51, 60 to
73, 87 10 91, 197, 492 to 503, 533, 534 and 583 of 1972 as also writ petitions
Nos. 1866 to 1877 and 2046 of 1973 which have been filed by the Aryodaya
Spe. & Wvg. Mills Co. Ltd., and other parties involve substantially the same
question which arises in appeals, though some of these writ petitions relate
1o the subsequent period of 1971-72. Writ Petition No. 74 of 1972 filed by
the Ahmedabad Electricity Co. Ltd. involves an additional point regarding its
liability to pay property tax which has been levied on the ground that it ozcupies
land below the surface for underground cables.

N
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Reversing the decision of the High Court,

HELD : (i) As the affidavit filed on behalf of the responden's discloses that
ihe factual position as it existed before the promu gation of Ordinance 6 of
1969 was that the provisions of (he Bombay Rent Aci were nog fasen into
account in delermining the rateable value, there would be no cscape from the
conclusion that no differential treatment has heen meted out to pending cases
in clause (i) of s. 2(JA). There is a presumption of the constitutional validity
«of a statutory provision. In case any party assails the validity of any provision
on the ground that it is violative of Arl. 14 of the Constitution, it 38 for that
party to make the necessary averments and adduce material to show discrimina-
tion violative of Art. 14, No averments were made in the petitions before
‘the High Court by the petitioners that the assessments before the coming into
force of Ordinance 6 of 1969 had been made by taking into account the rent
restriction provisions of the Bombay Rent Act. [t is extremely hazardous to
decide the question of constitutional validity of a provision on the basis of the
supposed existence of certain facts by raising a presumplion. Tt is very clear
that the High Court has acled on an incorrect assumption. [236G-237E]

Assessment Commniittec of the Metropolitan Borough of Poplar v. Robens
[1922] 2 A.C. 93, Gulam Ahmed Rogey v. Bombuy Municipality ALR, 1951
Bom. 320 and The Corporation of Calcutta v, Sm. Pedma Devt and Ors. [1962]

3 S.CR, 49, referred to

(ii) Classification by treating decided cases as belonging {o one category
and pending cases as belonging to another category is reasonable and not
rer se offensive to Art 14 of the Constitution. [238H-239A] .

Ram Krishna Dalmia v. Shri Justice S, R, Tandolkar, 11959] S.CR. 279,
Khandige Shah Bhay v. Agricultural Income-tax Officer, [1963] 3 S.C.R. 809,
Rao Shiv Bahadur Singh v, State of Vindhya Pradesh [1953] S.C.R. 1188, 1197,
Hathisingh Manufacturing Co. Ltd. v. Union of India {1960] 3 S.C.R. 528 and
Jain Bros. and Ors, v. The Union of India & Ors, [19701 3 SCR. 253, referred

ta,

(ili) The scheme of the Corporation Act appears to be that in the case
of premises used solely for public purposes and not intended to be uzed for
purposes of profit or in the case of premises intended 10 be useq for residential
or charitable or religious purposes in respect of which conservancy tax is payable
by the Governraent, the rate of conservancy tax should be lower ‘compared to the
rate of general comservancy tax. What is required by s. 12% is that before
determining the rates of codservancy tax for different categories of properties
the Corporation should find out the total expense it would have to incur for
the various purposes mentioned in clause (b) of that section, After baving
‘ascertained the total expense it would be permissible to the Corporation to fix
different rates of conservancy tax for various categories of properties. It is
not essential except in cases mentioned in sub.sections (2) and (3) of 5 137
thet the rate of conservancy tax for a particular category of properties should
‘be such as would be related only to the expense for conservancy service for
that particular category of properties, Clause fb) of 5, 129 also takes inio
.account the expense required for efficiently maintaining and repairing the muni-
¢ipal drains and for finding out the total expenditure for conservancy servige.

e High Court was, therefore, in error in striking down the resolution passed
by the Corporation. [242E-F; 244F-H; 245B-C} ’

(iv) The “opinion of Corporation” mentioned in clause (b) of section 129
is formed after budget estimates are prepared in accordance with Ss. 95 96
and 100 of the Corporations Act. The entire procedure provides built-in-
safeguards and lays down adequate guidelines in the matter of taxation. Tt
cannot, therefore, be said that the legislature has not prescribed any guiding
principle for the Corporation for determining the rates of conservancy tax.
1245F-G, H-246A1

(v) The bai created by 5. 406(2)(e) to the entertainment of the appeal by
a person who has not deposited the amount of tax due from him and who is not
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able to show to lhe appellate judge tha: the deposit of the amount would cause
him undue hardship arises out of his own omission apd default. A disability
or disadvantage arising out of a party's own default or omission cannot be taken
to be tantamount to the creation of two classes offensive to Art. 14 of the
Constitution, especially when that disability or disadvantage operates upon all
persons who make the default or omission. Section 406(2){e) ic constitutionally
valid and, in as much as the validity of s. 411(bb) and r. 42 hinges on the

validity of sec. 406(2)(e) all the three provisions are constitutionally valid.
[247D-248C, F-Gl

Hannalt Cohen, Ex. of Sol. Colien, Déc-c-'usm‘, and  David E, Cohen,

Iniervener, Petitionsrs & Anr., v, Beneficicl Loan Corporation & Ors. 337 U.S,
539, referred fo.

(vi) There ¢an be no doubt that land in entry 49 of List If wounld include
undergroung strata . The word “land” has also been defined in clause (30) of
s. 2 of the Corporations Act to include land which iz being built upon or is
built vpon or covered with water, bencfits to arise out of land, things attached
to the earth or permanently fastened (o anything aftached to the earth or
permanently fastened to anything attached- to the earth and rights crealed by
legislative .enactment over any street, This definition is of inclusive nature and
does not exclude from its ambit the underground strata of the land. The
petitioner-company is in occupation of the land wherein undergronnd supply
line is laid. [249E-F; 250D-E1

Eiectric Telegraph Co. v. Salford Ove:scers, [1855] 11 Ex. 181, 186, Mysore
Aldermen and Councillors of the City of Westininstey Ors. v. The Southern
Raitway Company, The Railway Assessment Awthority and W. H. Smith & Son,
Limited & Ors, 1936 A.C. 511, The Assessment Commitize of Holywell Union
& Anr. v. Halkyn Distric; Mines Drainage Col, [1895] A.C. 117 Rex. v, Chelsea
_ Waterworks Company, 5 B. & Ad. 156 and Reg v. West Middiesex Waterworks, .
- 1 E, & E. at p, 720, referred t0.

CiviL APPELLATE JURISDICTION : Civil Appeals Nos. 752 to 755,
489 to 513, 643 to 684 of 1973 & 389 to 430 of 1974.

" From the J udgment and order dated the 4th December, 1972 of
the Gujarat High Court in Spl. Civil Appeals. Nos. 233, 239-241, 339,
488, 1634, 1635 and 1636 of 1971, and :

Writ Petitions Nos. 51, 60 to 74, 87 to 91, 157, 492 to 503, 533-
534 and 583 of 1972 and 1866 10 1877 & 2040 of 1973,

Y. M. Tarkunde (In C. As, Nos, 752, 489, 643, 389 and W.P,
Nos, 51 and 74/72), C. T. Daru and Ravinder Narain, P. C. Bhartari,
K. M. Desai and K. J. John, for the petitioners, (In all the W.Ps.) and
Appellants (In C.As. Nos, 489-513, 752-755/73) and respondent No.
1 (C.As. Nos. 643-47, 650-654, 658-664, 667-671, 674, 678, 679
and 681-684/73).

F. S. Nariman, Additional Solicitor General of India, S. B. Vakil
and 1. N. Shroff, for appellants (In C.As, Nos. 643-684/73) and for
respondent No. 3 (In all the W.Ps.) for respondents Nos, 2-4 (In C.As.
. Nos. 489-497) respondent Nos. 1-4 (In C.As. Nos. 498-511) respon-

dent Nos. 2-5 (In C.As. Nos. 512-513) respondent No, 2-4 (In C.A.
No. 752) respondent Nos. 1-4 (In C.A. Nos. 753-754) respondent
Nos. 2-5 (In C.A. No. 755) and for respondent Nos. 1-3 (In C.As.
'Nos. 389-430/74).
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M. C. Bhandare and M. N. Shroff, for the appellants (In C.As.
Nos. 389-430) respondent No. 7. (In C.A. No. 389-497, 512-513)
respondent No. 5 (In C.As. Nos, 498-510) respondent No. 2. (In
C.A. Nos, 643-678, 681-684) respondent No. 3 (In C.As. Nos. 679-
680) respondent No. 1 (In C.As. Nos. 752-755) respondent No. 5
(In C.As. Nos. 753) respondent No. 6 (In C.A, No, 754) and respon-
dent No. 4 (In all the W.Ps.)

C. 8. 8. Rao, for respondent No. 5 (In C.A. No. 752/73).

R. H. Dhebar and B. V. Desai, for respondent No. 4. (In C.As.
Nos, 417-418/74) and In C.As. No. 656-657 of 1973).

The Judgment of the Court was delivered by

KuaNNa, J.—Questions relating to the constitutional validity of the
different provisions of the Bombay Provincial Muaicipal Corporations
Act (Bombay Act 59 of 1949) (hereinafter referred to as the Corpo-
rations Act) as amended by Gujarat Acts No. 8 of 1968 and No. 5 of
1970 arise for determination in these appeals and the connected writ
petitions. The Corporations Act was enacted by the Bombay legisla-
ture in December 1949 for the establishment of muaicipal corporations
in the cities of Ahmedabad and Poona. It was applied to Ahmedabad

on July 1, 1950,

The assessment of properties to property tax in Ahmedabad was
made under the Corporations Act by making entries in the assessment
books in accordance with the procedure prescribed in the Taxation
Rules set out ia Chapter VIII of Schedule A of the Corporations Act.
A separate section of the assessment book was prepared by the Com-
missioner of the Corporation for each official year in respect of the
assessment of property tax on certain kinds of properties like textile
mills, factcries and buildings of university. These properties were
classified as special properties. The rateable value of properties in-
cluded in the Special Property Section was previously determined on a
flat rate for every 100 sq. ft. of the floor area. In arriviag at the figure
of the rateable value, the plants and machinery situate upon lands and
buildings were also taken into account as provided in clauses (2) and
(3) of rule 7 of the Taxation Rules. There was some increase in the

rateable value fixed by the Commissioner for the years 1964-65 gnd

1965-66. The Commissioner also made initial entries in assessment
book in respect of those properties for the year 1966-67. A numbet
of writ petitions under article 32 of the Constitution were filed in this
Court challenging the validity of the assessments for the vears 1964-65
and 1965-66 as well as the initial entries for the year 1966-67. Those
writ petitions were disposed of by this Court by a judgment delivered
on February 21, 1967 and reported as New Manek Chok Spinning &
Weaving Mills Co. Lid. & Ors. v. Municipal Corporation of the Citv
of Almedabad & Ors.(!) This Court allowed the writ petitions and
held the relevant entries in the assessment books to be invalid. It was
held in that case that the State Legislature had no competence under
entry 49 of the State List ia the Seventh Schedule to the Constitution
to make a law for taxing plant and machinery. Rule 7(2) was held
to be beyond the legislative competence of the Stafe. Rules 7(2) and

(1) [1967] 2 8.C.R. 679.

G

H
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(3) were also held to be invalid on account of excessive delegation of
powers by the legislature. Under those rules the specification of the
classes of machinery for the purpose of taxation was to be made by
the Commissioner with the approval of the Corporation irrespective of
the questioa as to where they were to be found. This Court found
that it depended upon the arbitrary will of the Commissioner as to
what machinery he would specify and what he would not and that he
was the only person who could examine this question as there was no
right of appeal. Dealing with the method of levy of tax on the basis-
of floor area, this Court observed that it was against the provisions of
the Act and the rules made thereunder aad that it had not been shown
that conditions prerequisite for determination of the annual value on
that basis had existed at the relevant time. The above method of taxa-
tion on the basis of floor area, it was held, was violative of article 14
of the Constitution as it would in the absence of classification of
factories on any rational basis give rise to inequalities. .
Although the Supreme Court directed the Corporation to prepate
fresh wassessment lists relating to properties in the Special Property
Section for the official years 1964-65, 1965-66 and 1966-67, the Cor-
poration was unable to do so in view of the decision of the High Coutt
in the case of Ahmedabad Municipality v. Keshavlal(l) wherein it was
held that the Corporation had no power to assess and levy property
tax for any official year after that year had ended. The legislature in
order to get over this difficulty enacted Gujarat Act 8 of 1968 and by -
this amdading Act inserted inter alia new section 152A in the Corpora-
tions Act. The new section conferred power on the Corporation to
aSses§ Or re-assess property taxes if the original assessment was affected
by a decree or order of a court oa either of the grounds on which the
Supreme Court had set aside the assessment for the official years 1964-
65, 1965-66 and 1966-67 in New Manek Chowk Mills case (supra).
The amending Act also substituted new rule 7 for the old rule which
contained the offending clauses (2) and (3). Rule 21B was also in-
serted by the amending Act and the said rule permitted the Municipal .
Commissioner to make fresh valuatica of properties after the expiry 'of
tho official year if preparation or completion of the assessment beford
the expiry of the official year were or would be affected on account of
any order of a court. After the amending Act had come into force.
the Corporation initiated proceedings for re-assessment of Jands and
buildings of the petitioners to property tax for the official years 1964-
65, 1965-66 and 1966-67. When notices were served on the peti-
tioners to furnish return of the particulars, the petitioners filed peti-
tions in the High Court challenging the validity of those notices. Those
petitions were allowed by the High Court as per judgment dated July
3, 1969 on the ground that the demand for certain particulars contain-
ed in the ‘aotices was beyond the scope of rule 8(1). The contention
of the petitioners in those petitions that no assessment could be made
after the expiry of the official year was revelled and it was held that
the Corporation had the nower under section 152A to re-assess lands
and buildings of the petitioners to property tax for the official vears
1964-65. 1965-66 and 1966-67 notwithstanding the expiration of those

(1) 6 GLR. 228. :
16—L37980pCL/75
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years.. The High Court also held that the new section did not.stand in -

the way of the petitioners getting refund of the property tax already
paid. - Appeal was filed in this Court against the above judgment by
_ the Corporation.

The Ahmedabad Corporation, it may be stated, used to pass 2
resolution wader section 99 of the Corporations Act determining the
rate at which property tax would be levied for the particular official

ear. So far s conservancy tax was concerned, the rate determined

y the Corporation was 3 per cent. A special rate of conservancy tax
of 7% per cent was, however, fixed by the Corporation for the official
year up to 1966-67 for hotels, clubs, stables, theatrcs or cinemas or
other large premises including mills and factories regisicred under toe
Factories Act and where fifty or more workmen were employed in
manufacture for all the shifts. For the official year 1967-68 the Cor-
poration determined the rate of conservancy tax to be 3 per cent and a
special rate of 9 per cent for the large premises mentioned above. The
rate of general tax for ordimary property was fixed on a graduated
scale but on properties used by textile mills the rate was uniform at
30 per cent. The powers of the Commissioner uader the Taxation
Rules were entrusted to the Deputy Manicipal Commissioner by virtue
of an office order issued under section 49(1). The Deputy Commis-
sioner thereafter determined the rateable value of the lands and build-
ings of the petitioners. The petitioners preferred appeals against the
order of the Deputy Commissioner determining the amount of property
tax to the Chief Judge of the Court of Small Causes Ahmedabad. The
Chief Judge was, however, precluded from hearing those appeals since
the amount of tax was not deposited by the petitioners. as required by
section 406(2) (e) of the Corporation Act, The petitioners thereafter
filed petitions in the High Court challenging the validity of the assess-
ments made by the Deputy Municipal Commissioner for the official
years 1966-67, 1967-68 and 1968-69. Those writ petitions wert
allowed by the Gujarat High Court as per judgment dated October 27,
1969. It was held that section 49 of the Corporation Act did not con-
template delegation of judicial or quasi-judictal powers by the Muni-
cipal Commissioner under taxation rule 18 and that disposal of com-
plaints by the Deputy Commissioner was not permissible. The High
Court also declared section 406(2) (¢) violative of article 14. Part of
rule 42 which related to distress or attachment for default in payment
of tax was also struck down on the ground that it could not stand in-
dependently of section 406(2)(e). The fixation of special rate of 9
per cent for conservancy tax in respect of large premises including
mills aad factories was also held to be illegal and void.

The official year 1969-70 having in the meantime commenced, the
Municipal Commissioner adopted under taxation rule 21 the entries
of the official year 1968-69 as the entries for the official year 1969-70.
Complaints were then filed by the petitioners against the amount of
rateable value entered in the assessment books. During the pendency
of those complaints, the Governor of Gujarat promulgated Ordinance
No. 6 of 1969 on December 23, 1969. The ordinance was replaced
by Gujarat Act No. 5 of 1970 which came into force with effect from
March 31, 1970. The ordinance amended the definition of rateable
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value as well as section 49 with retrospective effect. It also contained
"certain validating provisions. Gujarat Act 5 of 1970 was on the line
of Ordmance No. 6 of 1969, except in the matter of definition of ratc-
able value. A number of petitions in the meantime were filed to chal-
lenge the validity of the provisions of Ordinance No, 6 of 1969 and
those of Act 5 of 1970.

For the official year 1970-71, the valuation was made in accord-
ance with Gujarat Act 5 of 1970. A number of writ pe'itions were
filed before the Gujarat High Court challenging the provisions = of
Gujarat Act 5 of 1970 as well as the valuation for the year 1970-71.

In the meaniime, on April 17, 1970 appea] filed by the Corpora-
fion against judgment dated July 3, 1969 of Gujarat High Court was
dismissed by this Court. The decision of this Court was given in
Mupnicipal Corporatior, of the City of Ahmedabad, etc. v. New Shorock
Spe. & Wvg. Co. Ltd. etc,(?). It was held by this Court that under
‘section 152A before the Corporation can retain an amount collected
as property tax, there must be assessment, according to law. As the
impugned assessménts were not in accordance with law, the Corpora--
tion was not entitled to retain that amount. This Court also struck
down sub section (3) of section 152A which had been added by.
Ordinance 6 of 1969 and which gave power to the Corporation to
refuse to refund the amount illegally coilected despite the ordgr of the
court:

It may be stated that the dispute with which we are concerned in
the present appeals and writ petitions relates to assessment to property
tax of large premises like textile mills, and factories. One writ petition
relates to an electricity company.

Before setting out the findings of the High Court and dealing with
the questions which arise for determination in the appeals and writ
petitions before us, we consider it appropriate to refer to some of the
relevant provisions. Section 127(1) of the Corporations Act requires
the Corporation to impose infer alia property taxes, “Property taxes”,
according to section 129, shall comprise (a) water tax, (b) conser-
vancy tax, and (c) a general tax. Clause (b) and the relevant part
of ciause (c) of that section read as under :

“For the purpose of sub-section (1) of Section 127 pro-
perty taxes shall comprise the following taxes which shall,
subject to the exceptions, limitations and conditions herein-
after provided, be levied on buildings and lands in the City :—

(a) ...

(b) a conservancy tax at such percentage of their rateable
value as will in the opinion of the Corporation suffice
to provi_d;, for the collection, removal and disposal,
by municipal agency, of all excrementitions and pol-
luted matter from privies, urinals and cess-pools and
for efficiently maintaining and repairing the munici-
pal drains constructed or used for the receipition or

(1) [1971] 1 SCR. 288.
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conveyance of such matter, subject however to the
provisos that the minimum amount of such tax to be
levied in respect of any one separate holding of land
or of any one building or of any cne portion of a
building which is let as a separate holding shall he
cight annas per mehsem and that the amount of such
tax to be levied in respect of any hotel, club or other
large premises may be specially fixed under section
137;

(c) a general tax of not less than twelve per cent. of their
rateable value, which may be levied, if the Corpora-
tion so determines, on a graduated scale :

Provided ............

Accordng to section 99 the Corporation shall, on or before the twen-
tieth day of February, after considering the Standing Committee’s pro-
posals in this behalf., determine inrer alia subject to limitations and
conditions prescribed in Chapter X1, the rates at which municipal taxes
referred to in subsection (1) of section 127 shall be levied in the next
ensuing official year. “Official year” has been defined in section 2(44)
to mean the year commencing on the first day of April. Section 137
reads as under :

“(1) The Commissioner may, whenever he thinks fit, fix
the conservancy tax to be paid in respect of any hotel, club,
stable or other largs premises at such special rate as shall
be generally approved by the Standing Committee in this be-
half, whether the service in respect of which such tax is levi-
able be performed by human labour or by substituted means
or appliances.

(2) In the case cf premises used solely for public pur-
poses and not used or intended to be used for purposes of
profit or for residential or charitable or religious purposes in
respect of which the conservancy tax is pavable by the Gov-
ernment the Commissioner shall fix the said tax at a special
rate approved as aforesaid. ’

(3) In any such case the amount of the conservancy tax
shall be fixed with reference to the cost or probable cost of
the collection, removal and disposal, by the agency of muni-
cipal conservancy staff, of excrementitious and poltuted
matter from the premises.”

Section 150 relates to supplementary taxation, Clause (1) of
section 49 cnables a Deputy Municipal Commissioner, subject to the
orders of the Commissioner, to exercise such of the powers and per-
form such of the duties of the Commissioner as the Commissioner
shall from time to time depute to him. Section 406 deals with appeals.
According to clause (1) of section 406, subiect to the provisions here-
inafter contained, appeals against any rateable value or tax fixed or
f:‘hargec,l’ under the Act shall be heard and determined by the Judge.

Judge” has been defined in clause (29) (as amended by Act 8 of
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1968) of section 2 to mean in the city of Ahmedabad the Chief Judge
of the Court of Small Causes. Clause (¢) of sub section (2) of
section 406 states that no appeal shall be heard against a tax, or in
the case of an appeal made against a rateable value after a bill for
any property tax assessed upon such value has been presented to the
appellant, unless the amount claimed from the appellant has been de-
posited by him with the Commissioner. Section 411 (as amended by
Act 8 of 1968) makes provision for appeal to the High Court from a
decision of the Judge in an appeal in certain contingencies. Clause
(54) of section 2 defines “rateable value” to mean the value of any
building or land fixed in accordance -with the provisions of the Act
and the rules for the purpose of assessment to property taxes. Accord-
ing to section 453, the rules in the schedule as amended from time
to time shall be deemed to be part of the Act. Chapter VIII of the
schedule contains the Taxation Rules. According to clause (1) of
rule 7, in order to fix the rateable value of any building or land assess-
able to a property-tax there shall be deducted from the amount of the
annual rent for which such land or building might reasonably be ex-
peted to let from year to year a sum equal to ten per cent of the
said annual rent, and the said deduction shall be in lLieu of all allow-
ance for repairs or on any othér account whatever, Clauses (2) and
(3) of that rule need not be set out as they were struck down by
this Court in the case of New Manak Chowk Mills (supra). Rule 9
relates to the keeping of an assessment book in: which shall be entered
inter alig every year the rateable value of buildings and lands in the
city of Ahmedabad determined in accordance with the provisions of
the Act and the rules as also the names of persons primarily lable
for the payment of property taxes, if any, leviable on each such build-
ing or land. Clause (1) of rule 42 reads as under :

“(1)- If the person on whom a notice of demand has been
served under rule 41 does not within fifteen days from such
service pay the sum demanded or shows sufficient cause for
non-payment of the same to the satisfaction of the Com-
missioner and if no appeal is preferred against the said tax, as
hereinafter provided, such sum, with all costs of the recovery,
may be levied under a warrant in Form H or to the like
effect, to be issued by the Commissioner, by distress and sale
of the moveable property of the defaulter or the attachment
and sale of the immovable property of the defauiter or, if
the defaulter be the occupier of any premises in respect of
which a property-tax is due, by distress and  sale of any
movcabl_e property found on the said premises or. if the tax
be due in respect of any vehicle, boat or animal by distress
and sale of such vehicle, boat or animal in whomsoever’s
ownership, possession or contro!, the same may be.”

We may now set out the material changes brought out in ¢ -
porations Act by Gujarat Act No. 5 of 1970. Sections ];, 2. GCO ’; .
10, 11, 12 and 13 of (2) of the amending Act read as under : ,

“2. In the Bombay Provincial' Municinal Corporati

) _ tions

Act, 1949 (hereinafter referred 1o as ‘“he principal Act’) ?n
section 2,— , : ,
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(1) before clause (1) the following clause shall be, and shall be
deemed always to have been, inserted, namely :—

‘(1A) ‘annual letting value’ means,—

(i) in relation to any period prior to 1st April, 1970,
the annual rent for which any building or fand or premises,
exclusive of furpiture or machinery contained or situate
therein or thereon, might, if the Bombay Rents, Hotel and
Lodging House Rates Control Act, 1974 were not in force,
reasonably be expected to let from year to year with refer-
ence to its use : '

(ii) in relation to any other period, the annual rent for
which any building or land or premises, exclusive of furni-
ture or machinery contained or situate there in or thereon,
might reasonably be expected to let from year to year with
reference to its use;

and shall include all payments made or agreed to be made
to the owner by a person (other than the owner) occupying
the building or land or premises on account of occupation,
‘taxes, insurance or ofher charges incidental thereto :

Provided that, for the purpose of sub clause (ii),—

(a) in respect of any building or land or premises the -
standard rent of which has been fixed under section
11 of the Bombay Rents, Hotel and Lodging House
Rates Control Act, 1947, the annual rent thereof
shall not exceed the annual amount of the standard
rent so fixed;

(b) in the case of any land of a class not ordinarily let,
the annual rent of which cannot in the opinion of
the Commissoner be easily estimated, the annual rent
shall be deemed to be six per cent of the estimated
market value of the land at the time of assessment;

(c) in the case @f any building of a class not ordinarily
let, or in the case of any industrial or other premises
of a class not ordinarily let. or in the case of a class
of such premises the building or buildings in which
are not ordinarily let, if the annual rent thereof cannot
in the opinion of the Commissioner be easily esti-
mated, the annual rent shall be deemed to be six per
cent of the total of the estimated market value, at the
time of the assessment, of the land on which such
building or buildings stand or, as the case may be.
of the land which is comprised in such premises, and
the estimated cost, at the time of the assessment, of
erecting the building, or as the case may be, the build-
Ing or buildings comprised in such premises ;.
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(2) for clause (54), the following shall be, and sﬁail be deemed
always to have been, substituted, namely :—

‘(54) ‘rateable value’ means the value of any building
or land fixed, whether with reference to any given premises
or otherwise, in accordance with the provisions of this Act
and the rules for the purpose of assessment to property taxes;’

B 4. In section 49 of the principal Act, in sub-section (1),—

(1) for the words ‘such of the dutics of the Commissioner’
the words ‘such of the duties of the Commissioner,
including powers and duties of a judicial or quasi-judicial
nature,” shall be, and shall be deemed always to have been,
substituted,; .

C 2) afge't the first provisb, the following further proviso
shall be, and shall be deemed always to have been, added,
namely ;—

. *Provided further that nothing in this sub-section shall be
deemed to empower the Commissioner to issue any order
regulating the exercise of powers or performance of duties of
a judicial or quasijudicial nature deputed by him.’

6. In section 129 of the principal Act, to claus¢ (b), the following
'p(m:lso shall be, and shall be deemed always to have been, added,
namely :—

‘Provided that when determining wnder section 99 or

section 150 the rate at which conservancy tax shall be levied

. for any official year or part of an official year, the Corpora-

E tion may determine different rates for different classes of proi-
perties.’

7. In section 137 of the principal Act, to sub-section (1) the
following proviso shall be added, namely :—

‘Provided that if the Corporation shall have determined

¥ for any official year any different rate of conservancy tax for
any class of properties to which any of the properties referred

to in this sub-section belongs, the Commissioner shall not,

without the previous approval of the Corporation, fix, for

such official year or part thereof, the conservancy tax to be

paid in respect of any property beloging to such class for

which such different rate may have been determined by the

G Corporation, at any other different rate under this sub-

section.’
10. In section 406 of the principal Act, in sub-section (2),—
(1) for the words ‘shall be heard’ the words ‘shall be
entertained’ shall be substituted; and
(2) the following proviso shall be added after clause (e),
i namely :—

‘Provided that where in any particular case the Judge is
of opinion that the deposit of the amount by the appellant
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will cause undue hardship to him, the Judge may in his dis-
cretion dispense with such deposit or part thereof, either un- .
conditionally or subject to such conditions as he may deem.
fit.’ ~

11. In section 411 of the principal Act, after clause (a), the
following clause shall be inserted, namely :—

“(bb) from any order of the Judge under the proviso
to sub-section (2) of section 406; and;”

12, In Schedule A to the principal Act, in Chapter VIII,—

(i) in sub-rule (3) of rule 7, for the words annual rent
for which such building, land or premises might reasonably
be expected to let from year to year a sum equal to ten per
cent of the said annual rent' the words ‘annual letting value
of such building, land or premises a sum equal to ten pet
cent of such annual letting value’ shall be, and shall be deem-
ed always to have been substituted; and

(i1} in sub rule (1) of rule 42, for the words is pref_erred’ )
the words ‘is preferred or entertained’ shall be substituted.

13, Notwithstanding anything contained in any judgment, decrec
or order of any court or tribunal or any other authority,—

(0 oo

(2) no determination of any special or different rate of
conservancy tax by a Municipal Corporation constituted by
or under the principal Act in respect of any hotel, club,’

- stable, industrial premises or other large premises in exerciss
or purported exercise of its powers under any of the provi-
sions of the principal Act, at any time before the commence-
ment of -the said Ordinance, shall be deemed to have been
invalidly made by reason of the Corporation having no
power to determine such rate at the time. when such determi-
nation was made; and any such determination shall be deem-
ed to be valid and shall be deemed always to have been valid-
ly made under the provisions of the principal Act as amend-
ed by this Act as if this Act had been in force at the time
when such determination was made; and no such determina-
tion of different or special rate of coservancy tax, or any
entry of tax made in any assessment book pursuant thereto,
or any levy of such tax or bill or notice of demand or distress
or attachment issued or executed for collection of such tax,
shall be called in question in any court or before any tribunal
or authority merely on the ground that the Corporation had
no power or authori'y to determine such different or special
rate of conservancy tax in respect of any hotel, club, stable, -
industrial premises or other large premises or on any ground
consequential théreto.” o



*© ANANT MILLS v, GUIARAT (Khanpa, J.) 233

The High Court after protracted hearing which we aro given to
understand lasted for 21 days besides 4 days for judgment while partly
allowing the petitions filed before it under article 226 of the Consutu-
tion made the followng declaration :

“(i) Section 2{1A) clause (i) is valid so far as it is .
applicable to the officizl year 1969-70 but it is ruil and
~void in so far as it applies to the official years from the com-
mencement of the Corporations Act upto and including the
official year 1968-69, on account of infraction of article 14.

(ii) Proviso (c) to section 2(1A) clause (ii) is not
violative of article 14 and is constitutionally valid.

(ili) Section 49 does not suffer from the vice of un-
reasonableness and is constitutionally valid and so also is
section 13(1) of Gujarat Act 5 of 1970.

(iv) The proviso to section 129(b) is not violative.
of article 14 nor does it suffer from the vice of excessive
delegation of legislative power,

(v) Section 13(2) of Gujarat Act 5 of 1970 is not
violative of article 14 or article 19(1){f) and cannot be
challenged as constitutionally invalid.

(vi) Section 406(2) (e) and section 411(bb) are null
and void as being in contravention of article 14 : Rule 42
of the Taxation Rules is also ultra vireg and void in so far
as it provides that if an appeal is preferred or entertained
againgt the tax, warrant shall not issue for the recovery of
the amount of tax,

(viii) The Resolutions passed by the Corporation for

the official years 1967-68, 1968-69, 1969-70 and 1970-71

to the extent to which they fix the rate of conservancy tax

at 9 per cent inter alia in respect of textile mills and factories

belongmg to the petitioners are ultra vires the- proviso to

~ section 129(b) and the rate of conservancy tax applicable

_in respect of these textile mills and factories must, thcreforc
be taken to be the general rate of 3 per cent.”

Civil appeals Nos. 489 to 513 and 752 to 755 of 1973 have been
filed in this Court by the petitioners before the High Court against
the judgment of that court in so far as the court ‘has upheld the consti-
tutional validity of the impugned provisions. Civil appeals Nos. 643
to 684 of 1973 have been filed by the Municipal Corporation of the
City of Ahmedabad and others against the above judgment in so far
as the High Court has struck down the impugned provisions and the
Resolutions. Civil appeals No. 389 to 430 of 1974 have been filed
by the State of Guijarat against the ]udgment in so far as the High
Court has struck down the impugned provisions. Writ petitions Nos.
51, 60 to 73, 87 to 91, 157, 492 to 503, 533, 534 and 583 of 1972
as also writ petitions Nos. 1866 to 1877 and 2046 of 1973 which
have been- filed by the Aryodaya Spg. & Wvg. Mills Co. Ltd. and
other parties involve substantially the same question which arises in
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uppeals, though some of these writ petitions relate to the subsequent
period of 1971.72. Writ petition No. 74 of 1972 filed by the Ahmeda-
bad Rlectricity Co, Ltd. involves an additional point regarding its
liability to pay properly tax which has been levied on the ground that
it occupies land below the surface for underground cables, This
judgment would dispose of all the appeals and writ petitions.

The first important question which arises for determination is
whether clause (i) of scction 2(1A) is violative of article 14, Accord-
ing to this clause, “annual letting value” means in relation to any
“period prior to st April, 1970 the annual rent for which any build-
ing or land or premises, exclusive of furniture or machinery contained
or situate thercin or thereon, might, if the Bombay Rents, Hot¢l and
Lodging House Rates Control Att, 1947 were not in force, reason-
nbly be expected to let from yedr to year with reference to its use.
According to the petitioners, the operation of this clause affected
only the assessment proceedings pending on December 23, 1969
when Ordinunce 6 of 1969 (which was subsequently ceplaced by Act
5 of 1970) cume into force and did not affect the assessinents which
were final and completed before that date. The said provision was
thus said to create an arbitraxg and irrational clagsiication which
had no reasonable nexus with the object of levying the tax, As agsinst
the above, the following four contentions were advanced on, behalf
of the Corporation

(1) There is nro discrimination in the matter of comp-
leted assessments and pending ussessment because
the prior law did not require valuation to be restrid-
ted to standard rent. The impugned provision is
merely declaratory of previous state of law,

(2) There is no discrimination in the matter of comp-
leted assessments and pending assessments because
as a matter of fact valuation assessments finalised
before December 23, 1972 were in disregard of the
provisions of the Rent Ast

(3) Pending cases consitute a class by themselves and
any law which makes a distinction between decided
cases and pending cases is not violative of artlele
14 of the Constitution as the above distinction i
based upon rational elassification.

(4) In any case so far as the year 1969-70 is concernad,
theve is no discrimination or violation of article 14,

The High Court rejected the first three contentions urged on be-
half of the Corporation but accepted the fourt contention. Accord-
ingly, it held that clause (i) of section 2(1A) was valid in so far as
it was applicable to the official year 1969-70 but was null and void
in 50 far as it applied to the previous years on account of the infrac-
tion of article 14.

Regardiug' cause (c) of the proviso to sub-clause (2) of clanse
(1A) of section 2 of the Act, the High Court held that it is only if
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the annual rent having regard to the Provisions of the Bombay Rent
Act cannot be easily estimated that tae Commissioner can adopt the

. basiy of the valuation set out in proviso to clanse (¢). Mr. Tarkunde

learned counsel for the petitioners has not pressed the atlack on the
ceas'itutional validity of clause (c¢) because, according to him, it is
ot known as to which property would be covered by that clauses as
construed by the High Court.

Likewise, so far as the constitutional validity of section 49 of the
Act is concerned, the attack has not been pressed on behalf of the
petitioner-appellants. Mr, Tarkunde has also pointed out that despite
the decision of this Court in Manek Chowk Spg. & Wvg. Mills case
(supra) in making assessments attempts are being made by the Cot-
poration to include some structures which constitute plant and
machinery as part of building, The learned counsel, however. con-
cedes that this would be question of fact depending upon cach case.
He accordingly states that his clients would i necessary agitate the
matter in appeal, ’

It has been argued before us by the Additional Solicitor Generul,
Mr. Vakil and Mr, Bhandure on behalf of the Corporation us well as
the State Government that the High Court was in error in holding
that clause (i) of section 2(1A) was violative of article 14 in res-
pect of the years prior to the official year 1969-70, As against that,
Mr. Tarkunde on behalf of the petitioners (the word “peiitioners”
would cover not only the petitioners in this Court but also those who
were the petitioners in the High Court) has supported the finding of
the High Court in this respect. Mr. Tarkunde in his own turn has
assailed the finding of the High Court in so far as it has held that”
clause (i) of section 2(1A)is not violative of article 14 in respect
of the.ear 1969-70, After hearing the learned counsel for (he parties
we find considerable force in the submission made on behalf of the
Corporation and the State Government, '

The first question which urises for consideration in the above con-
text is whether there is any discrimination in relation to the assess
ments for the period prior to April 1, 1970 between pending cases
and the cases i which nssessment had already been completed. So
fue as this aspect is concerned, we find that in the case of Assessment
Commiitee of the Metropolltan Borough of Poplar v. Hoberis(!) the
House of Lords held by majority that in arriving at the valuation for
the purposes of the Valuation (Metropolis) Act, 1969, of a heredita-
ment to which the Increase of Rent and Mortgage interest (Restric
tion) Act 1920 applies. the maximum gross value to be assigncd to
that hereditament is not limited to the standard rent of the heredita-
ment together with the additions thereto permitted by the latter Act.
It was further held that the above mentioned Act of 1920 is not to
be taken into account in determining the valuation for rating purposes
of the hereditaments to which it applies. Following the above decision
of the House of Lords a Division Bench of the Bombay High Couri
held in the case of Gulom Ahmed Rogay 'v. Bombay Municipality(*:

(1) [1922] 2 AC. 93,
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that iu arnving st the rateavle vawe for purposes of section 154(1)
of the City of Bombay Municipal Act, 1888 of property to which the
Bombay Rents, Hotel & Lodging House Rates Control Act, 1947
applies the maximum value to be assigned to the property is not to be
limited to the maximum standard rent of the property together with
additions thereto permitted by the latter Act. Siuular question there-
after arose i the case of The Corporation of Caicutta v. Sm. Fadmna
Debi & Ors(*). This Court in that case was concernsd with the
provisions of section 127(a) of the Calcutta Municipal Act, according
to which the annual rental value of land and the annual value of any
building erected for letting purpeses or ordinarily ict, shail be deemed
to be the gross annual rent at which the land or building might at
the time of assessment reasonably be expected to let from year to year,
less, in the case of a building, an allowance of ten per cent for the
cost of repairs and for all other expenses necessary to maintain the
building in a state to command such gross rent. It was held by this
Court that on a fair reading of the above provision the rental value
cannot be fixed higher than the standard rent undcr the Rent Control
Act. It was further held that the words “gross annual rent at which
the land or building might at the time of assessment reasonably be

expected to Jet from year to vear” imply that the rent which the Paad- |

lord might realise if the house was let is the basis for fixiag the annual

value of the building The criterion is the rent realisable by the

tandlord and not the value of the holding in the hands of the tenent.
The value of the property to the owner is the stacdard in making the
assessment,  The Corporation, it was accordingly concluded, had
30 power to fix the annual value of the premises higher than the stan-
«dard rent, .

It was argued oa behalf of the Corporation before the High Court
that no averment had been made by the petitioners in the petitions that
the assessments which had been completed before the coming into
force of Ordinance 6 of 1969 were made having regard to the provi-
sions of the Bombay Rent Act and that in the absence of such aver-
ments no case of discrimination could be said to have been made by
the petitioners. The High Court rejected this contention because in its
opinion it would be rcasonable to presume that the assessments were
made keeping in view the rent restrictioa provisions of the Bombay
Rent Act. We are unable to agree with the above approach of the
High Court.

There is a presumption of the constitutional validity of a statutory
provision, In case any party assails the validity of any provision on
the ground that it is violative of article 14 of the Constitution, it is for
that party to make the necessary averments and adduce material to
show discrimination violative of article 14. No averments were made
in the petitions before the High Court bv the petitioners that the
assessments before the coming into force of Ordinance 6 of 1969 had
been made by taking into account the rent restriction provisions of the
Bombay Rent Act. Paragraph 2B and some other paragraphs of peti-

(1) ATR 1951 Bombay 320,
"(2) [1962] 3 SCR 49.

-
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tion No. 233 of 1970 before the High Court, to which our attention.
was invited by Mr, Tarkunde, also do not contain that averment. No
material on this factual aspect was in the circumstances produced.
either on behalf of the petitioners or the Corporation. The High Court,
as already observed, decided the matter merely on the basis of a pre-
sumption. It is, in our opinion, extremely hazardous to decide the
question of the constitutional validity of a provision on the basis of the
supposed -existence of certain facts by raising a presumption. The
facts about the supposed existence of which presumption was raised
by the High Court were of such a naturc that a definite avcrment
could have been made in respect of them and concrete material could
have been produced in support of their existence or non-existence.
Presumptions arc resorted to whea the matter does not admit of direct
proof or when there is some practical difficulty to produce evidence to
prove a particular fact. When. however, the fact to be established is
of such a nature that direct evidence about its existence or non-
cxistence would be available, the proper course is to have the direct
evidence rather than to decide the matter by resort to presumption. A
pronouncement about the constitutional validity of a statutory provi-
sion affects not only the parties before the Court, but all other parties
who may be affected by the impugned provision. There would, there-
fore, be inherent risk in striking down an impugned provision without
having the complete factual data and full material before the court.
It was thercfore, in our opinioy, essential for the High Court to ascer-
tain and fiad out the correct factual position before recording a finding
that the impugned provision is violative of article 14. The fact that
the High Court acted on an incorrect assumption is also borne out by
the material which has been adduced before us in the writ petitions
filed under article 32 of the Constitution.

In the affidavit of Jayantilal Maneklal Shah, Assessor and Collector
of the Corporation, filed on behalf of the respondents in these petitions,
the factual position has been brought out at length. According to the
affidavit, after the Corporation had been constituted with effect from
July 1, 1950 the Commissioner kept for every official year an assess-
ment book as contemplated by rule 9 of the Taxation Rules, . The
rateable value of lands and buildings in Special Property Section were
first determined by the municipal valuers on Contractor’s Theory in
accordance with the methods prevailing under the English law of rat-
ing. The owners of lands @ad buildings which were valued on Con-
tractor’s Theory filed appeals. During the pendency of the appeals,
the authorities concerned agreed to refer the question of determination
oi the rateable values to the arbitration of the arbitrators, one appoint-
ed by the Corporation and the other appointed by the taxpayers. On
disagreement between the two arbitrators the matter was referred in
1953 to Shri H. V. Divetia. a former Judge of the High Court of
Judicature at Bombay as umpire. Shri Divetia held that flat rate floor
area method which was being adopted by the Municipal Corporation.
of the city of Bombay in similar cases was the proper method. The
municipal authorities consequently adopted that method. The award
of Shri Divetia was effective only till the official year 1954-55, but its
application was extended by agreement betweea the parties up to the
year 1958-59. The municipal authorities continued to value the lands
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and buildings aforesaid on the flat rate floor area method for the year
1959-60 and and onwards to prevent any dispute being raised, The
affidavit further shows that notwithstanding the decision in Pedma
Debi's case (supra) the Corporation continued as before to value the
properties included in the Special Property Section on the flat rate
floor area method. Both the valuers us well as the persons liable to
pay property taxes were not conscious of any impact of rent restriction
tor the purposes of property taxes. The Collector has denied that in
dclerminiag the rateable value the Municipal Commissioner had been
taking into account the standard rent of the building or land or was
following the principle that the rent restricted by law was the measure
of the true rent of the building.

There is no material before us to show that the factuel! position i3
in any way different from that brought out in the affiduvit of the Asses-
sor and Collector of the Corporution.  Mr. Tarkunde has referred to
three orders duted Mareh 22, 1969 of the Deputy Municipal Commis-
sioner whereby the rateable value as initially fixed was reduced on
complaint filed by the ratepayer. It would aﬁear from the orders
that in reducing the rateable value the Deputy Municipal Commissioner
took into account the rental value. The above three orders, lo our
opiaton, can hardly be of any he]& to the petitioners because there is
nothing to show that the Deputy Municipal Commissioner while mak-
ing those orders took into account the standard rent aad the restrictions
placed on the increase in rent by the Bombay Rent Act.

Mr. Tarkunde then urges that the material which has been placed
hefore this Court regarding the factual position was not before the
High Court and as such this Court should not disturb the findiny of
the High Court on the constitutional validity of clause (i) of section
2(1A). We are unable to accede to this submission. The validity of
the above clause has also been assailed in the writ petitions filed before
us and in deciding those writ pctitions, we cannot refuse to take into
accouwat the material which has been placed before us, As that mate-
rial discloses that the factual position as it existed before the proraul-
gation of Ordinance 6 of 1969 was that the provisions of the Bombay
Rent Act were not taken into account in  determining the rateable
value, there would be no cscape from the conclusion that no differen-
tal treatment has been meted, out to pending cases in clause (i), Itis
plain that the impugned provision cannot be held to be  violative of
article 14 in the appeals filed against the judgment of the High Court
aad constitutionally valid in the writ petitions. As the High Court
decided the matter without having the full and complete data before it
and as such data is available to us, the coatention that we should not
take that data into account, in cur opinion, is wholly untenable. We
would, therefore, hold that there is no material on record as might
justify the infereace that - diffcrential hostile treatment has been meted
out in pending cases. The very basis of striking down the impugned
provisions on the ground of being violative of article 14 would thus
disappear.

Apart from the above, we are of the opinion that classification by
treating decided cases as belonging to one category and pending cases
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a8 belonging 10 another category is reasonable and not per se offensive
to article 14,

It is well-established that article 14 forbids class legislation but
does not forbid classification, Permissible classification must be found-
ed on an iatelligible differentia which distinguishes persons or things
that are grouped together from others left out of the group, and the
differentia must have 2 rational relation to the object sought to be
achieved by the statute in question. In permissible classification
mathematical nicety and perfect equality are not required. Similarity,
not identity of treatment, is eaough. If there is equality and uniformity
within each group, the law will not be condemaed as discriminative,
though due to some fortuitous circumstances arising out of a peculiar
situation some included in a class get an advantage over others, 5o long
as they are ot singled out for special treatment. Taxation law 3§ not
an exception to this doctrine, But, in the application of the principles.
the courts, in view of the inherent complexity of fiscal adjustment of
diverse elements, permit a larger discretion to the legislature in the
matter of classification, so long as it adheres to the. fundamental princi-
ples underlying the said doctrine. The power of the legislature to
classify s of wide range and flexibility so that it can adjust its system
of taxation in all proper and reasomable ways (see Ram Krishna
Dalmia v, Shri Justice S. R, Tendolkar(*) and Khandige Shah Bhat v.
Agriculutral Income-tax Officer, Kasaragod(*). Keeping the above
principles in view, we find no violation of article 14 in treating pending
cases as a class different from decided cases, It cannot be disputed
that so far as the pending cases covered by clause (i) are concerned,
they have been all treated alike. Tn the case of Rao Shiv Bahadur
Singh v, State of Vindhva Pradesh(®) this Court observed :

“But there is no reasen why pending proceedings cannot
be treated by the legiclature as a class by themselves having
regard to the exigencies of the situation which such pendency
itself calls for. There can arise no question as to such &
saving provision iafringing article 14 so Tong us no scope is.
left for any further discrimination inter se as between persons
affected by such pending matters.”

Tn Hashistne Manufacturing Co. Ltd. v. Unlon of Indla(*) the consti-
tutional validity of section 25FFF of the Industrial Disputes Aet, 1947
was assailed. That section madc a distinction between emplovers who
had closed their undertakings on or before November 28, 1956 and
those who closcd their undertakings after that date. It was urged that
the above provision was violative of article 14 of the Censtitution. The

above contention was rejected and it was observed :

“When Parliament enacts a law imposing a liability as
flowing from certain transactions prospectively, it evidently
makes a distinction between those transactions which arc
covered by the Act and those which are not covered by the
Act, because they were completed before the date on which

(1) [1959] S.CR. 279.

{2) 119631 3 SCR, 809
(3) [1953] S.CCR. 1188, 1197,
(4) {1960] 3 S.C.R. 528,
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the Act was enacted. This differentiation, however, does not -
amount to discrimination which is liable to be struck down
under article 14, The power of the legislature to imposc
civil liability in respect of transactions completed even before
the date on which the Act is enacted does not appear to be
restricted.  If, as is conceded—and in our judgment rightly
—by a statute imposing civil liability in respect of post-
cinactment transactions, ‘a0 discrimination is practised, by a
statute which imposes lability in respect of transctions'
which have tiken place after a date fixed by the statute, but
before its enactment, it cannot be said that discrimination is
practised.”

In the case of Jain Bros. & Ors. v. The Union of India & Ors.(1) it
was urged on behalf of the appellants that clause (g) of section 297(2)
of the Income-tax Act, 1961 was violative of article 14 inasmuch as in
the matter of imposition of penalty, it discriminated between two sets
of assessees with reference to a particular datc, namely, those whose
assessment had been completed before Ist day of April, 1962 and
others whose assessment was completed on or after that date. While
upholding the: validity of the above provision, this Court observed :

“Now the Act of 1961 came into force on first April
1962. It repealed the prior Act of 1922. Whenever a prior
enactment is repealed and new provisions are caacted the
legislature invariably lays down under which enactment pend-
ing proceedings shall be continued and concluded. Section 6
of the General Clauses Act 1897 deals with the effect of re-
peal of an enactment and its provisions apply unless a diffe-
rent intention appears ia the statute. It is for the legislatute
to decide from which date a particular law should come into
operation. It is not disputed that no reason has been sug-
gested why pending proceedings cannot be treated by the
legislature ws a class for the purpose of Art. 14. The date
first April 1962 which has been selected by the legislature
for the purpose of cls. (f) and (g) of s. 297(2) cannot be -
characterised as arbitrary or fanciful”

We would, therefore, hold that clause (i) of section 2(1A) is
constitutionally valid and not violative of article 14 in respect of all the
years fo which it has been made applicable.

Learned Additional Solicitor-General and Mr. Vakil on behalf of
the Corporation have assailed the finding of the High Court ia so far
as it has held the resolutions passed by the Corporation for the four
years from 1967-68 to 1970-71 fixing the rate of conservancy tax at 9
per cent in respect of textile mills, factories and other large premises
instead of the general rate of 3 per cent to be ultra vires the provise
to section 129(b). We may in this coatext set out the material part
of the impugned resolution for the assessment year 1971-72 taking it
to be u specimen for the four years in question :

(1) {1970] 3 SCR. 253,
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“(c) Consctvancy tax at 3% of the rateable value of the
premises liable to tax under provisions of section 131 of the
Act, subject, however, to the proviso that the minimum
amount to such tax to be levied ia respect of any one sepa-
rate holding of land or of any one portion of a building
which is let as a separate holding shall be eight annas per
month, and that the amount of such tax to be levied in
respect of any hotel, club, stable or other large premises may
be specially fixed under section 137,

(d) As per the provisions of section 137, hotel, club,
stables, theatres or cinemas or other large premises including
mills and factories registered under the Factories Act, and
where 50 or more workmen are employed in manufacture in

. all the shifts, shall be subject to a conservancy tax at 9% of
the rateable value.”

The High Court in striking down the four resolutions in so far as
the rate of conservancy tax in respect of the large premises had been
fixed at 9 per cent instead of 3 per cent, observed that the power to
fix different rates of conservancy tax for different classes of properties
is limited by the actual cost element and the differential rate of con-
servancy tax fixed for a particular class of properties must be related
to the actual cost involved in supplying conservancy service to that
class, The High Court agreed that large premises could be treated as

- a class and given differential treatment in the matter of fixation of

conservancy tax. On the question, however, as to what rate of con-
servancy tax should be fixed for large premises, the High Courg
observed that there was nothing in the affidavits filed on behalf of the
Corporation which might show that the Corporation was guided by the
actual cost of conservancy service supplied to each class,

We may at this stage advert to the scheme of the Corporation Act
in the matter of levy of conservancy tax. Clause (b) of section 129
states that the rate of conservancy tax shall be such percentage of rate-
able value as will ia the opinion of the Corporation suffice to provide
the collection, removal and disposal, by municipal agency, of all excre-
mentitious and polluted matter from privies, urinals and cess-pools and
for efficiently maintaining and repairing the municipal draias construct-
ed or used for the receiption or conveyance of such matter. It is
further provided that the minimum amount of such tax to be levied in
respect of any one separate holding of land or of any one building or
of any one portion of a building which is let as a separate holding shall

. be eight annas per mensem and that the amount of such tax to be

levied in respect of any hotel, club or other large premises may be
specially fixed under section 137. Sub-section (1) of section 137
provides that the Commissioner may, whenever he thinks fit, fix the
conservancy tax to be paid in respect of any hotel, club, stable or other
large premises at such special rate as shall be generally approved by
the Standing Committee in this behalf, whether the service in respect
of which such tax is leviable be performed by human labour or by
substituted means or appliances Sub-section (2) of section 137 directs
the Commissioner to fix a special rate of conservancy tax in the case
17—L379Sup CI/75 .
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of premises used solely for public purposcs and not used or intended
to be used for purposes of profit or for residential or charitable or re-
ligious purposes in respect of which the conservancy tax is payable by
the Government. According to sub-section (3) of section 137, in any
such case the conservancy tax shall be fixed with reference to the cost
or probable cost of the collection, removal and disposal, by the agency
of municipal conservancy staff, of excrementitious and polluted matter
from the premises.

One of the questions which has been agitated before us is as to
whether sub-sectioa (3) of section 137 deals only with cases men-
tioned in sub-section (2) or whether it applies to cases covered both
by sub-section (1) as well as sub-section (2) of section 137. Put
difterently, the question is as to what is the significance of the opening
wolras “ln any such case” in sub-section (3).

After giving the matter our consideratioa, we are of the view that
sub-section (3) deals only with cases mentioned in sub-sectioa (2) of
secrion 137 and is not attracted in cases mentioned in sub-section (1).

Sub-section (3) provides for @ concessional rate of conservancy
tax because the amount of such conservancy tax has to be fixed with
reference to the cost or probable cost of the collection, removal and dis-
posal, by the agency of municipal conservancy staff, of excrementitious
and polluted matter from the premises. The rate of conservancy tax
covered by section 137(3) would be lower compared to the general
rate of conservancy tax under clause (b) of section 129 which would
be fixed after taking into account not only the cost or probable cost
referred to in section 137(3) but also the expenses for efficiently
maintaining and repairing the municipal drains constructed or used
for the receiption or conveyance of excrementitious and polluted
matter. The scheme of the Corporations Act appears to be that in the
case of premises used solely for public purposes and not intended to be
used for purposes of profit or in the cas¢c of premises intended to be
used for residential or charitable or religious purposes in respect of
which conservancy tax is payable by the Government, the rate of con-
servancy tax should be lower compared to the rate of general conser-
vancy tax. Sub-section (1) deals with large premises like hotels, clubs
and stables which in the very nature of things require greater conser-
vancy service, and it hardly stands to reason that the Legislature would
contemplate the fixing of lower concessional rate of conservancy tax
ia the case of such premises. The opening words of sub-section (3)
of section 137, viz. “In any such case” mrake it clear that its conces-
sional provisions apply only to the immediately preceding clause,
namely, section 137(2).

Act 5 of 1970 added a proviso to clause (b) of section 129. Ac-
cording to that proviso, when determining under section 99 or section
150 the rate at which conservancy tax shall be levied for any official
year or part of an official year, the Corporation may determine diffe-
rent rates for different classes of propeties. A proviso was also added
to section 137(1) by the said Act that if the Corporation shall have
determined for any official year any different rate of conservancy tax
for any class of properties to which any of the properties referred to in
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this subscction belongs, the Commissioner shall not, without the pre-
vious anproval of the Corporation, fix, for such official ycar or part
thereof, the conservancy tax 1o be paid in respect of any property be-
longing to such class for which such different rate may have been deter-
mincd by the Corporation.

Perusal of the different provisions shows that the rate of conser-
vancy tax can be fixed under the following three provisions :

(1) A rate of conscrvancy tax (which for the sake of convenicnce
may be described as general ratc of conservaacy tax) to be fixed by
the Corporation under clausc (b) of section 129. This is, however,
subject to the proviso that it would be open: to the Corporation to
determine different rates for different classes of properties.

(2) A special ratc of conservancy tax to be fixed by the Commis-
sioner in respect of certain large premises under sub-section (1) of
scction 137. Such rate shall not without the previous approval of the

. Corperation be different from the rate of conservancy tax for that class

of properties in case the Corporation has determined the rate of con-
servancy tax for that class.

(3) A special rate of conservancy tax in respect of premises men-
tioned in section 137(2) to be fixed by the Commissicner.

The following affidavit was filed on behalf of the Corporation in
justification of the higher rate of conservancy tax of 9 per cent for
harge premises mentioned in the resolution :

“I submit that the properties in respect of which the Cor-
poration has determined the rate of conservancy tax at 9
per cent arc properties beloaging to a class the cost of pro-
viding conservancy services to which is proportionately higher
than corresponding cost in respect of other properties. .. ..
I state that it is not necessary for the purpose of determiniag
such higher rate that the Corporation or the Commissioner
should separately work out the expenditure involved in deal-
ing with these properties. I deny that there is no valid justi-
fication for providing a higher rate of conservancy tax in res-
pect of such properties. I submit that it is competent to the
Corporation to take notice of the higher cost of conservancy
services required to be incurred in respect of these properties
and to form an opinion on general facts—that the cost of pro-
viding conservaacy services to these propertics would be
higher and to what extent. I submit that matters of this type
do not demand an arithmetical accuracy and broad compli-
ance in matters of this type is sufficient for compliance
with law. I submit that according to the estimate of the’
Municipal Corporation, to meet the total expenditure of con-
servancy services, if a unit rate of conservancy tax was to be
provided. it was necessary to determine the rate of conser-
vancy tax at 4% per cent of the rateable value.. The Corpora-
tion has, however, sought to distribute the incidence of con-
servancy tax equitably among all the lands and buildings.
determine the general rate of conservancy tax at'3 per cent

18—L379Sup'CH/75
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and determinc a higher rate of conservaacy tax at 9 per cent
in respect of industrial premises and other properties as pro-
vided in the said resolution, I submit that the use of the
premises has a material relation to the cost of providing coa-
scrvancy services and to the mainterance and repairs thereof
I submit that the hotels, clubs, industrial premises and other
large premises referred to in section 129(b) as well as in
section 137 are premises which need relatively larger conser-
vancy services,”

The question; with which we are concerned in the present cases is
whether it is sufficient, as has been argued on behalf of the Corpora-
tion, to find out the total expense to be incurred for conservancy ser-
vice and thereafter to fix difierent rates for different categories of pro-
perties so that the tax raised is sufficient to meet the total expense, or
whether, as has been held by the High Court, the different ratz of
conservaacy tax fixed for a particular class of property under the pro-
viso to clause (b) of section 129 must be related to the actual cost
involved in supplying conservancy scrvice to that class. In other
words the question is whether the Corporation in determining the
rates of conservancy tax has to find out the total expense it would have
to incur for the various purposes mentioned in section 129(b) in con-
nection with the conservancy service and thereafter to raise that
amount by fixiag different rates of conservancy tax for various cate-
gories of properties or whether the Corporation would have to find out
separately the cxpensc required in respect of conservancy service for
¢ach category of property and thereafter to fix such rate of coaservancy
tax for a category of property as would be sufficient to meet the ex-
pense on the conservancy service for that particular category. To put
it differently is the rate of conservancy tax for a class of property to be
determined by taking into account the total expense which the Cor-
poration has to meet for conservancy service in an official year or is it
to be determined by taking into account the expense which the Cor-
poration has to meet for conservancy service for that particular class
of property ? '

After giving the matter our consideration, we are of the view that
what is required by section 129 is that before determining the rates of
coaservancy tax for different categories of properties the Corporation
should find out the total expense it would have to incur for the various
purposes mentioned in clause (b) of that section. After having ascer-
tained ‘the total expense it would be permissible to the Corporation to
fix different rates of conservancy tax for various categories of proper-
ties. It is not essential, except in cases mentioned in sub-sections (2)
and (3) of section 137 that the rate of conservancy tax for a particular
category of properties should be such as would be related only to the
expense for conservancy service for that particular category of proper-
ties. According to the proviso which has been added to clause (b) of
section 129 of the Corporations Act by Act 5 of 1970, when determin-
iag under section 99 or section 150 the rate at which conservancy tax
shall be levied for any official year or part of an official year, the Cor-
poration may determine different rates for different classes of proper-
ties. There is nothing in the above proviso which makes it obligatory
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for the Corporation to take into account separately the cost of conser-
vancy service for each class of property for which conservancy tax is
fixed. Apart from the fact that there is no statutory obligation for the
Corporatioa to have separate estimates of the costs “of coaservancy
service for various classes of properties referred to in the above proviso
with a view to allocate the cost amongst different classes of properiss,
it would not even be feasible to do so for there would not be separate
municipal drains for different classes of properties. As already men-
tioned clause (b), of section 129 also takes into account the expense
required for efficiently maintainiag and repairing the municipal drains
for findiag out the total expenditure for conservancy service. The High
Court, in our opinion, was in error in striking down the resolutious
passed by the Corporation for the official years 1967-68, 1968-69.
1969-70 and 1970-71 to the extent to which they fixed the rate of
conservancy tax at 9 per cent in respect of textile mills and factories
because of the absence of sufficient data to show as to what would be
the cost of conservancy setvice for that particular category of proper-
“ties. The affidavit filed on behalf of the Corporation, extract from
which has been reproduced above, shows that the rates of conservancy
tax for the different category of properties have been fixed after taking
into account the total expense for the comservancy service. It is not
possible to insist upon arithmetical accuracy in such matters. A broad
and general estimate of the cost of conservancy service and the tax re-
ceipts after taking into account the relevant factors would satisfy the
requirement of law.

We are unable to accede to the submission of Mr. Tarkunde that
in view of the construction which we are placing upon the proviso to
section 129(b), the proviso would be violative of article 14 of the
Constitution on account of excessive delegation of legislative power. As
already mentioned, the Corporation must keep in view the total ex-
pense it would have to iacur for the conservancy service before fixing
the various rates of coaservancy tax. The different rates of conservancy
tax have thus to be related to the total cost of conservancy service to
be borne by the Corporation. The “opinion of the Corporation” men-
tioned in clause ‘b) of section 129 is formed after budget estimates
are prepared in accordance with sections 95, 96 and 100 of the Cor-
porations Act. /.:cording to the above provisions the Commissioner
is to make a stat. " 1ent of proposals as to the taxation which would in
his opinion be nci.ssary or expedient to impose under the provisions
of the Act in the Annual Budget estimate of the next official year. The -
Standiag Committee then considers the estimates and proposals of the
Commissioner, and after having obtained from the Commissioner. {ur-
ther details and information as they think fit, the Committee frames the
budget estimates. The budget estimates contain proposals of rates and
extents of municipal taxes. The budget estimates are then printed and

. the printed copies are sent to each municipal councillor. The budget
estimates are thereafter laid before the Corporation which then consi-
ders the same. In considering the budget estimates the Corporation
is entitled to refer them back to the Standing Committee for further
consideration or to adopt them 4as they stand or subject to alterations.
The entire procedure provides built-in safeguards and lays down ade-
quate_guidelines in the matter of taxation. It therefore cannot be said

/
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that the legislature has not prescribed any guiding principle fcr the
Corporation for determining the rates of conservancy tax. We agree
with the High Court thai the proviso to clause (b) of section 129 does
not suffer from the vice of excessive delegation of legislative power.

Mr. Bhandare on behalf of the State of Gujarat has assailed the
finding of the High Court that section 406(2) (¢) and sectioa 411(bb)
are violative of article 14 and that rule 42 of the Taxation Rules is
void in so far as it has provided that if an appeal is preferred or enter-
tained against the tax, warrant shall not be issued for the recovery of

" the amount of tax. The High Court in striking down section 406(2)-
(e) aad section 411(bb) relied upon its earlier judgment dated Octo-
ber 27, 1969 which had been given before the addition of the proviso
to section 406(2) (e) of by Act 5 of 1970. According to the 2arlier
judgment, clause (¢) of sub-section (2) of section 406 classified
the appellant filing appeals against tax and rateable value into two
clauses : (1) those who deposited the amount of tax assessed by the
Commissioner; and (2) those who did not. It was held that the
above classification had no rational nexus with the object of the pro-
vision for appeal and that therc was no rcasonable justification for
giving a right of appeal -to one class and denying it to the other. After
referring to the observations in the earlier judgment, the High Court
expressed the opinion i the judgment under appeal that the addition
of the proviso to section 406(2) (e) by Act 5 of 1970 did not make
any material difference as far as the constitutional validity of the
above provision was concerned. According to the High Court, the
proviso merely carves out an exception from the main provision in sec-
tion 406 (2}(e) and limits the applicability of the main provi
-sion to appellants who can deposit the amount of tax
without undue hardship. The result. in the opinion of the High
Court, was that the discrimination between the appellants who depo-
sited the amount of tax and the appellant who did not, which is the
necessary consequence of the condition requiring deposit of the
amount of tax, still persits, though it is now limited to the class of

a}r;pellants who can deposit the amount of tax without undue hard-
ship.

After hearing the lcarned counsel for the parties, we are unable
to subscribe to the view taken by the High Court. Section 406(2) (e)
as amended states that no appeal against a rateable value or tax fix-
ed or charged under the Act shall be entertained by the Judge in the
case of an appeal against a tax or in the case of an appeal made
against a rateable value after a bill for any property tax assessed upon
such’ value has been presented to the appellant unless the amount
claimed from the appellant has been deposited by him with the Com-
mussioner.  According to.the proviso to the above clause. where in
any parficular case the Judge is of opinion that the deposit of the
amount by the appellant will cause undue hardship to him, the Judge
may in his discretion dispense with such deposit or part thereof
either unconditionally or subject to such conditions as he may deem
fit. The object of the above provision apparently is to ensure the

G
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deposit of the amount claimed from an appeliant in case he seeks to
file. an appeal aganst a tax or agamst a rateabie value atter a but for
any property tax assessed upon such value has been presented to
him. »rower at the same time is given to the appellate judge 1o re-
lLieve the appellant from the nigour ot the above provision in case the
juage is or the opmion that 1t would cause undue hardship to the
appellant. The requirement about the fdeposit of the amount claim-
ed as a condition precedent to the cntertainment of an appeal which
seeks 10 cnaienge tne umposition or the quantum of that tax, in-our
opinion, has not the effect of nullirying the right of appeal, especiaily
when we keep in view the fact that discretion is vested 1n the appel-
late judge to dispense with the compliance of the above requirement.
All that the statutory provision seeks to do is to regulate the exercise -
of the rigat ot appeal. The object of the above provision is to keep
in balance the right of appeal, which is conferred upon a person who
is aggrieved with the demand of tax made from him, and the right
of the Corporation to spsedy recovery of the tax, The. impugned
provision accordingly conters a right of appeal and at the same time
prevents the delay in the payment of the tax, We find ourselves
unable to accede to the argument that the impugned provision bas
the effect of creating a discrimination as is offensive to the principle
of equality enshrined in article 14 of the Constitution. It is signifi-

- cant that the right of appeal is conferred upon all persons who are

aggrieved against the determination of tax or rateable value. The
bar created by section 406(2)(e) to the entertainment of the appeat
by a person who has not deposited the amount of tax due from him
and who is not able to show to the appellate judge that the deposit
of the amount would cause him undue hardship arises out of his own
omission and default. The above provision, in our opinion, has not
the effect of making invidious distinction or creating two classes with
the object of meting out differential treatment to them; it only spells
out the consequences flowing from the omission and defauit of a
person who despite the fact that the deposit of the amount found due
from him would cause him no hardship, declines of his own volition
to deposit that amount. The right of appeal is the creature of a
statute, Without a stalutory provision creating such a right the person
aggrieved is not entitled to file an appeal. We fail to understand
as to why the legislature while granting the right of appeal cannot
impose conditions for the exercise of such right. In the absence of
any special reasons there appears to be no legal or constitutional
impediment to the imposition of such conditions. It is permissible,
for example. to prescribe a condition in criminal cases that unless a
convicted person is released on bail, he must surrender to custody
before his appeal against the sentence of imprisonment would be
cntertained. Likewise, it is permissible to enact a law ghat no appeal
shall lie against an order relating to an assessment of tax unless the
tux had been paid. Such a provision was on the statute book in
section 30 of the Indian Income-tax Act, 1922. The proviso to that
section provided that “..... no dppeal shall lie against "an order
under sub-section (1) of section 46 unless the tax had been “paid”.
Such conditions merely regulate the exercise of the right of appeal so that
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the same is not abused by a recalcitrant party and there is no difficulty
in the enforcement of the onder appealsd against in case the appeal
is ulumately dismusscd, It is open to the legislature to impose an
accompanying liability upon a party upon whom a legal right is con-
ferred or to prescribe conditions for the exercise of the gl_ght. Any
requirement for the discharge of that liability or the fuiliiment of
that condition in case the party concerned seeks to avail of the said
right is a valid picce of legislation, and we can discern no contraven-
tion of article 14 in it. A disability or disadvantage arising out of a
party's own default or omission cannot be taken to be tantamount to
the creation of two classes offensive to article 14 of the Cohstitution,
especially when that disability or disadvantage operates upon all per-
sons who make the default or omission.

Abservations in the case of Hannach Coken, Exrx. of Sol Cohen,
Deceased. and David E. Cohen, Intervener, Petitioners & Anr. Vs,
Beneficial Industrial Loan Corporation & Ors. (1) lend some sup-
port to the view we have taken. Headnote 10 which is based upon
the observations in the body of the judgment reads as under i—

“10. A State statute which requires that in a stockhold-
er's derivative acuon a plamtiff wno owns less tnan 5 per
cent of the defendant corporation’s outstandwng shares, or -
shares having marked value not exceeding § 50,000, give
security for the reasonable expenses, including counsel
fees, incurred by the corporation and by other parties de-
fendant, and which makes the plaintiff liable for such ex-
penses if he does not make good his claims, and sub-
jects the amount of security to increase if the progress of
the litigation reveals that it is inadequate or to decrease if
it is proved to be excessive, dogs not violate the contract
clause, or the due process clause, or the equal protection
clause of the Federal Constitution.”

So far as the constitutional validity of section 411(bb) and rule
42 is concerned, it_is the common case of the parties that it hinges
upon the validity of scction 406(2) (¢) and that in case we uphold the
validity of the last mentioned provision, the validity of the other two
provisions would have to be upheld. We accordingly uphold the consti-
tutional validity of all the three provisions.

The Ahmedabad Electricity Co. Ltd. petitioner in writ petition
No. 74 of 1972 is a licensee under the Indian Electricity Act, 1910.
It has laid underground supply lings under most of the roads and
public streets in the city of Ahmedabad. The Corporation has in
that connection assessed property tax and made the petitioner-company
liable to pay that tax on the ground that the underground supply lines
occupv space below the surface and that the said space constitutes
fand. Section 12 of the Indian Electricity Act confers a right upon a
licensee to open and break up the soil and pavement of any street,
railway or tramway for laying down and placing electric supply lines

(1) 337 US. 5319,
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and oth_e; works. Although the roads and public streets under which
the petitioner-company has laid down underground supply lines vest
in the Corporation under section 202 of the Corporation Act, the
liability to pay property tax in respect of the space in which supply
h_nes are laid is sought to be fastened upon the petitioner-company i
view of the provisions of section 139(1) of the Corporations Act,
According to section 139(1), subject to the provisions of sub-section
(2), with which we are not concerned, property taxes assessed upon
any premises shall be primarily leviable if the premises are held imme-
diately from the Government or from the Corporation, from the actual
occunier thereof. The word “premises” as defined in section 2(46)
includes land. The case of the Corporation as set out in the affidavit
of Shri Narendra R. Desai, Town Development Officer of the Corpo-
ration is that only such area of the land as is cccupied by the under-
ground supply lines that is valued for the purposes of assessing pro-
perty taxes, Tt is stated that for the wpurpose of laying supply
lines. the petitioner digs trenches and lavs down bricks to serve as
bedding for the supply lines, The petitioner-company, it is urged,
occunies by meaus of the sunply lines that area of land which is occupi-
ed by the hedding prepared for laying down the supply lines.

Mr. Tarkunde on behalf of the petitioner-company has urged that
under entry 49 of the State List in the Seventh Schedule to the Cons-
titution, the State Legislature is empowered to enact a law relating ta
taxes on lands and buildings. It is submitted that the State Legisla-
ture has no competence under the above entry to enact a law for levy-
ing tax in resvect of the area occupied by the undereround supply
lines. The word “land”, according to the learned counsel, denotes the
surface of the land and not the underground strata. We are unable
to accede to the above submission. Entry 49 of List I contem-
plates a levv of tax on lands and buildings or boh as units. Such tax
is directly imoosed on lands and buildings and bears a definite rela-
tion to it. Section 129 makes provision for the levy of property tax
on buildings and lands. Section 139 merely specifies the persons who
'wonld he wrimarily resoonsible for the pavment of that tax. The
word “land” includes nnt onlv the face of the earth, but everything
under or over it. and has in its leeal sienification an indefinite extent
upward and downward, givino rise to the maxim, Cujus eat solum ejus
est usque ad coelum (see p, 263 72 Corpus Juris Secondum). Accord-
ing to Broom's Legal Maxims. 10th ed., p. 259, not only has land in
its lega! signifi~ation an ind~finite extent uowards, but in law it extends
also downwards. so that whatever is in a direct Jine between the surface
and the centre of the earth bv the common law belongs to the owner
of the surface (not merelv the surface, but all the land down to tho
centre of the earth and uo to the heavens) and hence the word “land”
whinrh is nomen senoralissimum_ inchudes, not only the face of the
carth, but everything under it or over it.

Tn Rade on Rating, 11th ed.. it is stated on page 14 :

“By far the largest number of persons rated are as ‘eccu-
piers of land or houses. The word. ‘land’ as used in the
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statute, must be understood in the widest possible semse :
it includes not only the surface of the earth, but everything
under it, or over it. [u Elecrric Telegraph Co. v. Salford
Overseers(!). Pollock, C. B. sud :

“There is no distinction between the occupying land, by
passing through a fixed point of space in the air to another
fixed point, or by passing in the sam¢ manner through land
or water. Land extends upwards as well as downward.

-9
.

In the case of Mayor, Aldermen and Counciliors of the City of
Westminster & Ors. v. The Southerns Railway Company, the Railway
Assessment Authority and W. H. Smith’ & Son, Limited & Ors.(*)
Lord Russe! of Killowen observed :

“Subject to special enactments, people are rated as occu-
piers of land, land being understood as including not only the
surface of the earth but all strata above or below.”

There can, therefore, be no doubt that land in entry 49, of List Il
would include the underground strata.

It may be stated that the word “land” has also been defined in
clanse (30) of section 2 of the Corporations Act to include land which
is ‘being built upon or is built upon cr covered with water. benefits to
arise out of land. things attached to the earth or permanently fastened
to anvthing attached to the earth and rights created by legislative
enactment over the street, The definition is of inclusive nature and
doss not exclude from its ambit the underground strata of the land.

Tt has been argued by Mr. Tarkunde that the right to lay down
supply lines under séction 12 of the Indiaia Electricity Act is in the
paturc of a statutory licence and is not 4 right in land. Hence the
right does not constitute land within entry 49 and is not taxable by
the State legislature. This submission is wholly misconceived because
what is taxed under the Corporation Act is land. Section 139, as
already mentioned earlier, merely fastens the liability and states that
the person primarily liable to pay that tax would be the actual occupier.
It is not the case of the Corporation that the right of the petitioner-
company.of laying and placing electric supply lines constitutes land
and 4as such the petitioner-company is liable to pay property tax. On
the contrary, the liability is sought to be fastened on the petitioner-
company because of the company being in occupatioh of the land
wherein electric supply lines have been laid and placed. Section’ 52
of the Indian Easement Act, 1882, to which reference has been made
ou bechalf of the petitioner-company, merely defines “liceiase™ and has
no bearing on the question with which we are concerned.

It cannot, in our opinion, be doubted that the petitioner-company
is in occupatica of the Jand wherein underground supply line is Taid.

(1) (i855) 11 Ex. 181 a p. 186 (21 [1936] A.C. 511,

D
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A England also a similar view was taken. We may refer in this
context to the case of The Assessment Commitiee of the Holywell
Union & Anr. v. The Halkyn District Mines Drainage Co.('). The
Headnote of this case which was decided by the House of Lords. reads
as under :

“Land may be ocrupied for the purpose of and in con-

B ncction with the enjoyment of an easement in such a manner

as to make the person so occupying rateable to the relief of

the poor. . Such a persen may be rateable, though his occu-

pation is exclusive only for certain purposes, and though the

owier of the soil has reserved to himself rights of possession

subordinate to the paramount right granted to the other.

The test of rateability is not whether the rights granted are

C corporeal or incorporeal, but whether there is an occu-
pation—which is a question of fact.

Where in pursuance of a statute the owner of land
granted to a drainage company the exclusive right of drai-
nage through a tunnel and water-course in his land, with
the right of placing works in the tunnel and water-course,

D and of making other tunnels in connection therewith, rescr-
ving to himself mineral and other rights : —

Held, reversiag the decision of the Court of Appeal, that
the statute and grant gave the company not merely an case-
ment but possession of the tunnels and watcr-course, that
the right reserved to the owner were subordinate to the rights

- granted to the company, and that the company were de facto
E in occupation of the tuanels and water-course and rateable
to the poor in respect thercof.”

Lord Herschell L.C. in that case observed : .

“Along the tunnel for a considerable distance the com-

pany have placed iron tubbing; in parts they have placed

¥ brick arches; it seems to me that in these paris they occupy
land precisely in the same sense as a water company does

by its pipes or a tramway compaay by its rails, or a telephone
company by the supports for its wires.”

N

It was further observed :

G “The question whether a person is an occupier or not
within the rating law is @ question of fact, and does not
depend upon legal title. The person legally possessed may
not occupy. On the other hand, a person may be occupier
cither with or without the consent of the owner.”

Lord Herschell also relied upon the case of Rex v. Chelsea Water-
works Company (*) wherein a water company to whom the Crown
granted the right to lay down its pipes was held by the Court of King’s

(1) [1895] AC. 117,
(1 SR & Ad. 156

-~
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Berich to be occupier of lund and liable to be rated, Lord Macraghteo
in the above case observed ;

“Now, putting aside for a moment the reservations cola-
tained in the deed of grant, can there be any doubt as to the
position of the company for rating purposes as regards their
authorized works?  The numerous cases relating to gas
companies, water companics, and tramways, place the matter
beyond question.” .

Lord Davey obscrved ia the above case :

“My Lords, 1 agree with the learned judges in the Court
of Appeal that the drainage company are not owners of the
soif of the tunnels of water-course. But that does not seem
to me conclusive on the question of their rateability in res
pect of their occupation. The right of the company may be
an easement or incorporeal right; but the easemeat may be
of such a character as requires the occupation of land for
its exercise, and confers upon the company a right to occupy
land during its continuance. According to a long course of
authority. the occupation of land wader such circumstances
is sufficient for rating purposes, though unaccompanied by
ownership of any portion of the soil. The law was thus
stated by Wightman J. in Reg. v. West Middlesex Water-
works(1) 1 In this case’, says the learned Judge, ‘the first
question is whether the company are rateable for their mains,
which are laid under the surface of the highway, without any
frechold or leaschold interest in the soil thercof being vested
in the company. We think they are. These mains are
fixed capital vested in land. The company is in possession,
of the mains burred in the soil. and so is de facto in posses-
sigla of that space in the soil which the mains fill, for a pur-
pose beneficial to itself. The decisions are uniform in hold-
ing gas companies to be rateable in respect of their mains,
although the cccupation of such mains may be de facto
merely, and without any legal or equitable estate in the land
where the mains lie, by force of some statute.”

Nothing cogent has been argued before us as may faduce us to
take a view different from that we have arrived at and which it also
in accord with the view of the House of Lords, We would, therefore,
hold that the petitioner-company is in occupation of the undereround
;‘;t;sta of the land through which their electric supply lines had been
aid.

It has been argued bv Mr. Tarkunde that even if the petitioner
electricity company may be held to be actual occunier of the under-
ground space on which its sunnlv line has been laid the petitioner-
company does not hold the said space from the Cornoration. It s
urged that the petitioner-comvany is in occunation of that space under
a statnte and not from the Corporation. In order tn hold that svace
from the Corporation, it was essential, according to the learned rounsel,

(1Y 1 B &E atp 720

A
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that there should have been some agreement between the petitioner-
company and the Corporation or that the Corporation showuld have
given its consent for that purpose. We are unable to accede 1o the
above submission. Clause (a) of section 139(1) of the Corporations
Act fastens the liability for payment of property tax on the actual
occupier of e premises held immediately from the Government or
from the Cerporation. In order to attract the liability under the above
clause, it is nut esseptial that thece should have been an agreement
between the actual occupicr and the Goversment or the Corporation
for the holding of the premises or that the holding must be with the con-
sent of the Government or the Corporation. The liability would
accrue even if the premises vesting in the Government or the Corpora-
tion are occupied in pursuance of a statutory provision. The words
“held immediately from the Government or from the Corporation

signify only the party in whom the premises vest which are held by
the actual occupler thereof.

Contention has also been advanced by Mr, Tarkunde regarding
the quantum of tax levied on and the extent of the land alleged to have
~ been occupied by the petitioner-company for the underground supply
lines. This is essentrally a question of fact and would have to be

agitated before the authorities concerned, including the appellate
authority. : .

As a result of the above, we dismiss writ petitions Nos, 51, 60 to
74, 87 to 91 157, 492 to 503, 533, 534 and 583 of 1972 as also writ
petitions Nos, 1866 to 1877 and 2046 of 1973 with costs, One
hearing fee. We also dismiss civil appeals Nos. 489 to 513 and 752
to 755 of 1973. We accept civil appeals Nos. 643 to 684 of 1973
and civil appeals Nos. 389 to 430 of 1974 and set aside the judgment
of the High Court in so far as it bas struck down scction 2(1A) (D),
section 406(2) (e), section 411 (bb) and rule 42 of the Taxation Rules
in Schedule A to the Corporations Act. We also set aside the judg-
ment of the High Court to the exteat it has sttuck_down resolutions
passed by the Corporation for official years 1967-68, 1968-69, 1969-
70 and 1970-71 fixing the rate of conservancy tax at 9 per cent in
respect of textile mills and factories. ‘The writ petitions which were
filed in the High Court by the respondents concerned are dismissed.
The appellants shall be entitled to their costs in these two sets of
appeals. One hearing fee.

V. M. K.
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