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KUJU COLLIERIES LTD.
A
JHARKHAND MINES LTD. & ORS.
August 12, 1974
[P. JacanMoHAN REDDY, M. H. BEG, AND A. ALGIRISWAMI, J].]

Caiitract Act. 5. 65—Secope of—Payment not made under coercion or ignorance
of lmv—Whether recoverable.

The appellant paid to the first respondent a large sum of money in respect of

mining lease granted to it. the appellant (plaintifT) instituted a suit for recovery:
of possession of the ieased propetty or in the alternative for refund of the sum
paid to the first respondent. After institution of the suit the Bihar Land Reforms
Act came into force as a result of which the appellant’s claim in respect of posses-
sion of the mincs became unenforceable, The appellant, therefore, confined its
claim for the recovery of the sum paid.

Dismissing the appeal, the trial court held that the appellant was not entitle &
to claim any relief under s. 65 of the Contract Act because there was no occasion for
it to have been under any kind of ignerance of law and as the Mineral Concession Rules-
of 1949 rendered any stipulation for payment of salami illegal, the lease on that basis

was also Hlegal. The High Court unheld the view of the trial Court.

Dismissing the appeal,

HELD : This is not a case to which sections 65, 70 and 72 of the Contract Act
apply. The payment of the money was not made lawfully nor was it done under
mistake or coercipn. [709A]

(1)'Where an agreement Is void ab initio or a contract becomes void due to subse~
quent happenings any person receiving an advantage under such agreement or con-
tract is bound to restore such advantage or to make compensation for it to the per-
son from whom he received it. But where even at the time when the agreement
was cntered into both the parties knew that it was not [awful and, therefore, void,
there was no confract but only an agreement, [705F]

Harnarh Kaur v. Inder Bahadur Singh, 1923, 50 LA, 69, 75-76 and Shri Ramagya:
Prasad Gupta & Ors. v. Sri Murli Prasad & Ors. C.A. Nos. 1710 of 1967 & 1986 of
1966 decided on 11-4-1974, referred to.

Budhulal v. Deccan Banking Company ALR. 1955 Hyd. 69 and Sivaramakri--
shaaiah v, Narahari Rao, ALR. 19560 AP, 186, approved.

(2} Section 4 of the Mines and Mineral (Regulation and Development) Act,
1948 provides that no mining lease shall be granted otherwise than in accordance~
with the Rules made under the Act. Rule 45 of the Mineral Concession Rules,.
1949 provides that a mining lease shall be granted only to a person holding a certi-

‘ficate of approval from the State Government. Rule 49 provides that no grantor

of mining lease shall charge any premium in addition to or in lieu of the rent speci--
fied in such a lease, In the present case the appellant had no certificate as required
under r, 45 and contrary to I, 49 there was a stipulation for payment of a premiom.
under the lease deed. The lease in favour of the appellant was, therefore, contrary
to the provisions of the Act and the tules and as such void. [708F]

(3) There was no occasion for the plaintiff to have been under any kind of ig-
norance of law under the Contract Act and the Mineral Concession Rules, 1949,
The appellant was in the business of mining and had the advantage of consultmg'.
its lawyers and solicitors. [708H]
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0. P. Malhotra and D. y. Mishra, for the appellant.

D. N. Mukherjee and N. R. Chaudhury, for respondent Ncs. 1, 3,
& 5.

S. N. Prasad, for respondent Nos. 3 & 4.

D. P. Singh, S. C. Aggarwala, V. J. Francis and S. S. Bhatnagar,
for the intervener.

The Judgment of the Court was delivered by

ALAGIRISWAMI, J.—This appeal is against the judgment of the Patna
High Court by Spﬂmal Leave granted by this Court. Tt anses out of a
mining lease granted by the 1st respondent but alleged to have becn
done so in the name of the Ist respondent by the 2nd respondent in
favour of Haricharan Singh ).D. & Co. on 7-9-1950. [In pursuance
of the lease a sum of Rs. 80,000/- was paid to the st respondent. The
plaint allegation was that the Ist respondent was a Limited Company
<reated by the 2nd respondent. There was an earlicr lease in respect
of the sams property in favour of respondents 3 and 4 which expired
on 4-4-1950. Haricharan Singh J.D. & Co. later changed its name
to Kuju Collieries Ltd. who are the appellants. As the plaintiff did
not get the possession of the leased property it instituted a suit for
recovery of possessicn of the leased property aleng with mesne profits
and in the alternative for refund of the sum of Rs. 80,000/- and certain
other sums. The present appeal is, however, concerned only with
that amount.

In the suif the Ist respondent and the 2nd respondent tcok the
stand that the 15t respondent was not created by the 2nd respondent,
that the lease was by the Ist respondent and the amount was paid
to the Ist respondent alone and not to the 2nd respondent. The ist
respondent also contended that the leased properties were handed
over to the plaintiff, that they were not aware that respondents 3 and
4 were tesisting the plaintiff’s claim and that the 1st respondent was
not in any case responsible therefor and that therefore the plaintiff
was not entitied to any relief. During the pendency of this appeal
respondents 2 and 3 died and their legal representatives have not
been brought on record. The appellant is not claiming any relief
against any of the other respondents except respondent No. 1 and it
is, therefore, unnecessary to refer to the attitude taken by them in the
sut,

It is necessary at this stage to mention that after the institut:cn cf
the suit the Bihar Land Reforms Act came into force as a result of which
any lessee working a mine became direct lessee under the State, and
.as the plaintiff was not working the mines any claim in respect of the
possession of the mines became unenforceable. The appellant has,
therefore, confined his claim to the sum of Rs. 80,000/- as payable
to it by the st respondent.

The Trial Court held that as the pailntiff was already in the busi-
‘ness of mining and had the advantage of consulting its lawyers and
solicitors and their lease deed was drawn up and prepared by soli-
«itors, there was no occasion for the plaintiff to have been under
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any kind of ignorance of law and as the Mineral Concessicn Rules
of 1949 rendered any stipulation for payment of sajami illegal and the
lease on that basis was also illegal, the plaintiff was not entitled to claim
relief under s. 65 of the Indian Contract Act. It, therefcre, dismisced
the suit,

On appeal the High Court also held that mneither s. 65 ncr s. 72
of the Contract Act applied to the facts of the case,

We are of the view that s. 63 of the Contract Act cannct help the
plaintiff on the facts and circumstances cf this case. Secticn 65,
reads as follows :

“When an agreement is discovered to te woid, or when
a contract bscomss void, any person who has received any ad-
vantage under such agreement or contract is bound to res-
tore it, or to make compensation for it to the person frem whom
he received it”.

The section makes a distinction between an agreement and a con-.
tract. According to s. 2 of the Contract Act an agreement which

is enforceable by law is a contract and an agreement which is not

enforceable by law is said to be void. Therefore, when the ecarlier

part of the section speaks of an agreement being discevered to be

void it means that the agreemant is not enforceable and is, therefore,

not a contract. It means that it was void. It may be that the parties
or one of the parties to the agreement ‘may not have, when they en-
tered Into the agreement, known that the zgreement wes in Jlaw
not enforceable. They might have come to know later that the agree-.
mz2nt was not enforceable. The second part of the section refers to

a contract becoming void. That refers to a case where an agreement
which was originally enforceable and was, therefore, a contract,
bzcomss void due to subsequent happenings. In both these cases

any parson who has received any advantage under such agreement
or contract is bound to restore such advantage, or to make ccmpen-.
sation for it to the person from whom he received it. But where

even at the time when the agreeement is entered into both the

parties knew that it was not lawful and, therefore, void, there was

ny contract but only an agreement and it is not a case where

it is discovered to be void subsequently. Nor is it a case of the contract-
becoming void due to subsequent happenings. Therefore, s. 65 of the

Contract Act did not apply.

The Privy Council in its decision in Harnath Kaur v. Inder Bahadur-
Singh (1923, 50 1. A. 69, 75-76) observed :

“The section deals with (a) agreements and (b) contrccts. The
distinction between them is apparent by 5. 2; by clause (c) every
set of promises forming the consideration fer each cther
is an agreement, and by clause (h) an agreement enforceable by
lawis a contract. Section 65, therefore, deals with (a) agreements
enforceable by law and (b) with agreements noiso enferce-
able. By clause (g) an agreement not enforceable by law is said to.

3
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be void. An agreement therefore, discovered to be void is one
discovered to be not enforceable by law, and, on the language
of the section would include an agreement that was void in
that sense from s inception as distinct- from a contract that
bzcomes void.”

A full Bench of five Judges of the Hyderabad High Court in Budhulol
v. Deccan Banking Company (AIR 1955 Hyd, 69) speaking through our
brother, Jaganmohan Reddy J., as he then was, referred with approval
to these observations of the Privy Council. They then went on to refer to
‘the observations of Pollock and Mullah intheirtreatise cnIndianCont-
ract and Specific Relief Acts, 7th Edn. to the effect that 5. 65, Indian
-Contract Act doesnot apply to agreements which are void under s. 24
by reason of an unlawfol consideration or object and there being no
other provision in the Act under which money paid for an unlawful
purpose may be recovered back, an analogy of English law will be the
‘best guide. They then referred to the reasoning of the learned authors
that if the view of the Privy Council is right namely that ‘agrecments
.discovered to be void’ apply to all agreements which are ab-initio void
‘including agreements based on unlawful consideration, it follows that
the parson who has paid money or transferred property to another for
.an illegal purpose can recover it back from the transferee under this
section even if the illegal purpose is carried into execution and both the
‘transferor and transferee are in pari delicto. The Bench then proceeded
#o observe:

“In our opinion, the view of the learned authors is neither
supported by any of the subsequent Privy Council decisions nor
isit consistent with the natural meaningto be given to the pre-
visions of s. 65. The section by using the words ‘when an agree-
ment is discovered to be void’ means nothing more nor less than:
‘when the plaintiff comes to know or finds out that the agregment
is void. The waord ‘discovery’ would imply the pre-existence of
something which is subsequently found out and it may be
observed that s, 66, Hyderabad Comntract Act makes the
knowledge (I lm) of the agreement being veid as one of the pre-
requisites for restitution and is used in the sense of an agree-
ment being discovered to be void. If knowledge is an essential
requisite even an agreement gb-initio void can be discovered to be
void subsequently. There may be cases where parties enter into
an agreement honestly thinking that it is a perfectly legal
agreement and where one of them sues the other or wants the
other to act on it, it is then that he may discover it to be void.
"There is nothing specific in s. 65 Indian Contract Act or its
-corresponding section of the Hyderabad Contract Act to make it
inapplicable to such cases,

A person who, however, gives moncy for an unlawful
purpose knowing it to be so, or in such circumstances that
‘knowledge of illegality or unlawfulness can as a finding of fact be
imputed to him the agreement under which the payment is made
.cannot on his part be said to be discovered to be void. The
«criticism that if the aforesaid view is right then a person who has

a
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paid money or transferred property to another for illegal purpese
can recover it back from the transferce under this Section even
if the illegdl purpose is carried into execution, notwithstanding
the fact that both the transferor and transfree are in pari delicto,
inour view, overlooks the fact that the courtsdo notassist a
person who comes with unclean hands. Tn such cases, the defen.
dant pessesses ar advartage cver the plantiff—in pari delicto
potior est conditio defendentio.

Section 84, Tndian Trust Act however has made an exception
in a case

<where the owner of property transfers it to another for
illegal purpose and such purpcseis not carried it into execution
cr the transferoris nct as guilty as the transferee cr the effect of
permitting the transferee to retain the property might be to defeat
the provisions of any law the transferee must hold the property
for the benefit of the transfercr”.

This specific provision made by the legislature cannot be taken
advantage of in derogation of the principle thats.65 Contract
Act in applicable where the object of the agreement was illegal
to the knowledge of both the parties at the time it was made.
In such acase the agreemen: wculd be void ab-initio and there
would be no room for the subsequent discovery of that fact”.

We consider that this criticism as well as the view taken by the Bencl,
is justified. It has rightly pointed out that if both the fransferor apg
transferee are in pari deficto the courts do not assist them,

A Division Bench of the Andhra Pradesh High Court in its decision
in Sivaramakrisnaiah v. Narahari Rao (AIR 1960 AP 186) held tha

“In order to invokesection g5 the invalidity of the contract or
agreement should be discovered subsequent to the making of it,
This cannot be taken advantage of by parties who knew from the
beginning the illegality thereof. It only applies to a case where
one of the parties enters into an_ agreement under the belief that
it was a legal agreement. j.e. without the knowledge that the
agreement is forbidden by law or opposed to public policy and
assuchillegal. The effect of section 65is thatinsuch a situation
itenables a person not in pari deficto to claim restcration since
itis not based on an illegal contract but dissociated from it,
That is permissible by reasen cf the section because the action
is not founded on dealings which are contaminated by illegality.
The party isonly seeking to be restored to the status quo ante.
Section 65 also does not recegnise the distinction between a cont.
ract being illegal by reason of its being opposed to public pelicy
or morality or a contract void fer other reasons.  Even agreement
the performance of which is attended with penal consequences
are not outside the scope of section 65. At the same time Courts
will not render assistance to persons who induce innocent parties
to enter into contracts of that nature by playing fraud on
them to retain the benefit which they obtained by their wrong”,
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They also referred with approval to the earlier decision ¢f the
Hyderabad High Court in Budhulal v. Deccan Banking Co. Ttd.

{(supra),

In a recent judgment of this Court in Skri Ramagya Frasad Gupta
& Ors v. Shri Murli Prasad & Ors. (C.A. Nos, 1710 of 1967 & 1986
of 1968 decided on 11-4-1974).to whichone of us was a party, this
Court quoted with approval the observations of the Full Bench of
the Hyderabad High Court in Budhu'al v. Deccan Banking Company
(supra). These decisions are in accordance with the view we have taken.

The Mineral Concession Rules came into force on 25-10-1949.
As the lease came into force on September 7, 1950 and money was
paid on that date, the fact that there was an earjer unregistered con-
tract does not make any difference to the question at issue. Section 4
of the Mines and Minerals (Regulation and Development) Act. 1948
provides “no mining” lease shall be granted after the commencement
of this Act otherwise than {n accordance with the rules made under
this Act, and anry mining lease granted contrary to the provisions of
sub-section (1) shall be void and of no effect”. Under Ruie 45 of the
Mineral Concession Rules 1949 “no prespecting license or mining lease
shall be granted except to a person holding certificate of approval
from the Provincial Government having jurisdiction over the land
in the respect of which the concessionis required”. The plaintiff had
no certificate of approvalfrom the State Government. Under Rule 49
“no grantor of aprospecting license or @ mining lease shall charge any
premium in addition to or in lieu of the prospecting fee, surface fee,
surface rent, dead rent or royalty specified in such license or lease™,
There was a stipulation fcr payment of 2 premium under the lease
deed in favour of the plaintiff. Therefcre, clearly the lease in favour
of the plaintifl was contrary to the provisions of the Mines and
Minerals (Regulation & Devclopment) Act, 1948 and the Mineral
Rules 1949 and as such void.

The further question is whether it could be said that this contract
was either discovered to be void or became void. The facts enumerated
above would show that the contract was void at its inception and this
is pot a case where it became void subsequently. Nor could it be said
, that the agreement was discovered to be void after it was entered
into. As pointed out by the Trial Court the plaintiff was already in the
business of mining and had the advantags of consulting its lawyers and
solicitors. So there was no occasion for the plaintiff have been under
any kind of ignorance of law under the Act and the Rules. Clearly,
therefore this is not a case to whichs. 65 of the Contract Act applies.

-
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A Noris it a case to whichs. 70 or 5.'72 of the Contract Act applies.

The payment of the money was not made lawfully, nor was it
done under a mistake or under coercion.

We agree with the Trial Court that the plaintiff should have been
aware of the illegality of the agreement even when it entered into it

B and therefore 5. 65 of the Contract Act cannot help it.

The appeal is therefore, dismissed but in the circumstances without
cOosls.

P.B.R. Appeal dismissed.
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