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PRABHU DAYAL DEORAH ETC. ETIC.

V. -
MAGISRATE, KAMRUP & ORS.
October 11, 1973.

{K. K. MATHEW, M. H. BEG AND A, K. MUKHERJEA, JJ.]

o Act 1971, 5. 3(2)(e)—One of the grounds
f yam:g‘g"::s%fl%%!rf eg;: ’t:’geﬁric;n——l)elay by Government in  rejecting
] efen 2
‘s representation—Efject. )
derenn 1‘7. wero detained by orders under s. 3(2)(a) of the idmgtcnancc
The peuggucrh o, 1971, The first erU_nd. of detention stated that the
of Internal ‘“ﬁ,ﬁ’wm{we for unautherised milling of paddy and smuggling the
et Meghalaya for selling it at undue profit. The petitioners sent
resuitant ri¢ ‘o the State Government raising various groungls aganst  the
e of detention. The State Government rejected the repre-

validity of the orders ter was pending before the
ions. But even before that, and when the matter was p gt s
sr'fg:v:i.;g)r?’! Board, the petitioners filed petitions under Art. 32 for the issuc or a

i corpus. It was contended that, (i) the grounds given in the
ﬂnﬁﬂg" g:;:n wefe vague and indefinite that therefore the constitutional right
of making a representation against the detention order was defeated and hence
the detention orders were vitialed; (ii) there was inordinate delay by the Gov.
crnment in disposing of the representations of the petitioners; and  (iii) the
detaining awthorities had not applied their minds to the facts or the cases with
4 view to determining the need for detaining the petitioners for preventing
them from zcling in any manner prejudicial to the maintznance of supplies
and services essential 1o the -.community.

HELD : (Per Mathew and Mukherjes, JJ)

{i) The first ground of detention was vague and hence the detentions orders
are vitsted and the petitioners are entitled to be released from custody. [18G-H).

(a) The requirement of Art. 22(5) of tituti i spts
unless the detenu is given the Earliz(sr,)o ol.he Conhtllullqn wr.l’l' Bo} bﬂ.mlhﬁtd
am: : 3 Pporiunily to muke @ representation

zinst  his detention, and no opportunity to make th :
elfective unless the detenu is furnished with ade e the representation  can be
grounds of detention. {20A-B), adequate particulars of all  the

(b} The first grou 2 - .
authorised millinggof ﬁdﬁéﬂaﬂa‘hﬁﬁt e pf-““‘)""s were indulging in  un-
laya for earning unduc profit. It iy ap .‘?j‘}‘ﬂﬂ Ing the resultant rice to Megha-
past activities of the petiioners, namely “t'.tnmr?rdcm ) e Iy A
\mueling of resultant rice 1o Meghalayn- 1y e cd Milling of paddy and the
the pot the petitionery were responsible for pay ot 2 $33€ Where the ground
nrorﬁmigmhpf smuggling the resultant rice 1ml':um°med filling of paddy for
Were not meaipeer it could buve been sui teghalaya for  earning undue
milling w;:v?xluble. but that it was g nulur';ll .l}[mz Particulars gbout smugglin®

or tmuggling.  [190.F) Inference that the unguthorised

THE. DISTRICT

curried on w; ring which the tnauthorj 3
2,20 sl i e o of i, g of paddy had been
2rounds mentioned resultung nor is there anything to

- > i T wus smuge! d
3100 of the petitionen o221 Of paddy und fier FE8Rd 0 Meghaluya. The
of paddy or the 3:]‘_"‘?[ gave no mm’mlilru L“:ﬁcgg_%: the unaytharised posses:

the unguthorised millig

f ha ) iy =
. t e petij Uie petitionery ohy
feghitays ro2uys much Jesy (g 0208 hid buen would not necessarily
"'f:';;’ﬂ&\'h for carning "“d:‘“?’:;f::myfmgt B"N:a?li.:;duii::"g ln' unuult_xurised
. As one of 1 : G201 resultant  rice to
vagy & groun; . 1
Ihft ?fﬂll; dﬁ‘"‘""“ "fdrgn 11‘11 J:[ Emmunicatey g, th iti
the ordereof r:;t Bround was C&cludggronﬂunced bad ) lD&‘lu.mnc“ is found to be
Flention.  [20¢, E] the detaining gy r'}-ﬂﬁ:;uld no: be prtdiCﬂfe:i
¥y would huve passe
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Keshuv Talpade v. Emperor, AIR. 1943 FC p. 1 (p. 8), Dr. Ram Kriskan

Bhardwaj v. The State of Delhi & Ors.; [1953] S.CR. p. 708, Motilal Jain v.

State of Bilar & Ors. [1968] 3 S.C.R. p. 587, Mishrilal Jain v. The Districe
Magistrate, Kamrup & Ors. [1971] 3 S.C.R. p, 693, State of Bomb A
Ram Sridhar Vaidya [1951] SC.R. 167, T PR

(e} This is not a case where one of the grounds of detention was mercly
vague. It is a case where the detaining authority did not apply its mind at ail
to onc of the grounds of detention. If the detaining authority had no particulars
before it as regards the smuggling it could not have been possible for the autho-
rity to have been satisfied that the petitioners were smuggling rice to Meghalaya.
If there is any particular instance of smuggling of the kind in the mind of the
detaining authority it would have been possible 1o specify the particular instance.

20G-21B1
(f) The fact that the Advisory Board would consider the rcptacn{tations of
the petitioners wherein they have also raised the contention that the grounds
are vague would not in any way prevent this Court from eXercising its- jurisdic-
tion under Art. 32, The detenu has a right under Art. 22(5) to be afforded
the carlicst opportunity for making a representation against the erder of deten-
tion. That constitutional right includes within its compass the right to be
furnished with adequate particulars of the grounds of the detention order. If
this constitutional right of theirs is violated they have every right to come to this
Court under Art. 32 complaining that their dctention is bad. [21B-DL

. (g) This is not a case of where any public interest was involved justifying
the detaining authority under Art. 22(6}, in not disclosing all the particulars.

[22B-C]

Lawrcnce Joachim Joseph D'Svuza v. State of Bombay [1956] S.C.R. 382
distinguished.

(h) If a ground commuaicated to the detenu is vague, the fact that the pet-
tioners could bave asked for further particulars, but they did not do so, is im-
muterisl and would not be enough to salvage the orders of detention. That
fact would only be relevant for considering the question whether the ground is
vague or not. [22E-F]

(i) The gravity of the evil to the community resulling from anti-social acti-
vities can never furnish an adequate reason for invading the personal literty of
@ citizen, except in accordance with the procedure established bv ths Constitu-
tion and the [aws. The history of personal liberty is largely the history of insis-
tence on observance of procedure.  Social security is not the only goal of a good

socicty, Qur country is tuking singular pride in the democratic ideals enshrined -

in its Constitution and the most checished of these ideals is personal liberty.
Therefore, whatever its impact on the maintenance of supplies and _services
essential to the community may be, when a certain procedure is prescribed by
the Constitution or the laws for depriving a citizen of his libertv, it is the duty
of the Court to sce that the procedure is rigorously observed. [232G-23D]

(2) In view of the finding on the first question it is not necessary to consi-
der the question wherher the disposal of the representations by the Government
was inordinately delayed; nor is it necessary 1o consider whether the detaining
atthority applied its mind to the other grounds in the detention order, [22P-G]

Per Reg, . The petitioners have not proved that the detaining authority
exceeded ity power in detaining the petitioner on the grounds alleged against them,
nor have they proved that their detentions had become subsequently illegal due

to deniul of their constitutivnal rights to make effective representations. [37D]

(13(a) This Court can eo into the question whether the grounds are so

vague us to disuble the petitioners from making effective representations against

the detention orders or oth:rwise vitiated the detention orders. In doing so, the

totality of relevant facts anl circumstances of each case must be taken into
account in determining whether the opportunity of effective representation has
heen demied. The alleged vapueness or want of particulars, must be viewed in
the conlext of the nature of activities alleged, the substance of the allegations.
the contents of the representations made, und the effect they have actually pro-
Juced. The fact that the case is still under consideration, within _the legallv
fixed period of 10 weeks from the detention, before an Advisory Board, which



<yPREME COURT REPORTS (1974] 2 s.cr.
s ‘
14 :
sl e grounds as vigue or wanting
:c;tlnf:":gal:csm: cfh:rwise of the rest of lht
be

surisdiction 0 o
has full powcr;‘“‘}o’ determine the suf {swmd_ [29C.,36F-H]

- particulass S lars supplicd: ; ;
crounds and partic e, particulars of recoveries m::fled fs{xogTr tsi;?dn;’;lguﬁ
(by In the present €3s ticulars of recoveries of rice 3 mincen. Weon nave
of the mills WerE o0 u[:;:)riscd Tannce and the times anc Praces. e Bven;
jn an una

A ualities of the rice re-
been hoarded 10 vered on each oceasion ag well lﬂsh m:e;nning and ths :ndt;
the quantities YCOWRTr pofore, the sentences :;: cn:e- apparently constitute m1
covered WerS sné.:rs stating the grounds i €act ¢ lars given in the body, {:
o ?E‘m;ionn? rinefcr'enccs Gached  from the partich ars. b s %
conclusion |

and its meaning, should be read  as
Jocument, 11 orda:lr to correctly undcrsl‘;memed T L

) ations , the

whole. A rm".\ls’e r;: t:fﬁc:"g;g:ning .t they were unable to un;ic:stan.{, o
Government, WErell, B o2C “the grounds of detention, LEELSE Hloncult to see
b e e e e o e o
e 0 : P i the alle <9,
how the petitioners were really prejudiced by : T58D-14; 25D-E)
l ; : infirmity or vaguencss in some

. however, that there was some infirmz >3 :
an.(qc?:fﬁs: l:i::‘fnmn order containing the, grounds it could not be said that it
l31las of such a kind as to vitiate the detention order. [2_‘)-1:] o
i) The question whether a detenu was or was not _given due opportunity of
jve representation in & particular case is fargely a question of

?:1?3%::2 :ﬂii]esi“;: decided after taking into account the totality of facts. {3IH]

(i) Tt is true that the detenu has o right under Art. 22(5) of the Constitu-
tion to be afforded the earliest opportunity of makine a representition ngainst the
order. In the present case, that opporiumty had been afforded to the deteous
and they have made representations which included the grievance that some of
the groundy were vague and indefinite. [31G]

(iii) The right of making the representation cannot be construed $o unrea-
sonably as 1o practically demolish the unchallenged power, under & constitu-
fionally valid stututory provision, to comsider and decide the objections contained
in u representation. There may be cases where the grounds of detention may.
prima facie, show that the dctention is invalid or ordered for some collateral
purpose in excess of the power W detuin; or the facts indicating the denial of the
night of making an effective representation may be so patent and clear that it
would be an unnecessary prolongation of an illegal detention to wait for the
Advisory Board, which is given under s. 11, 10 weeks time from th2 Jate of
detention to make its report. When the Advisory Beard has full power to
?::;g:;n?‘g :‘m" ©f representation against the grounds of detention the using
£ that any grounds are too vague or indelinite to be undersiood or to

rathe whe dcten to make an effcctive representation the detenu should ordi-
Bo-complain ast until the report has been made by the Advisory Board before
plains that he bas been e Advisory Board befo

e really deprived of any vight under the Act
. {iv) Mere allegation of va, -
withoul calling uepaion of vaguencss of grounds o insuficiency of particulars.
0 v;-liu;‘-' a Jetention ored::t?lllll}l}-gl MR il 1 gk s g L
eshav Telpude v, Empe y
ke imperor, A LR, 194 Cri
e T Sute of Dol €105 1535 8cle 5 Y, Rt R
g:f:::?‘zlhxnmrup & Orfslllgﬂsicjxs' 6'1537, Michrilal J'ulr; v.o t'fflt D"-m'.""
_ . L
Voldya, [l,‘);::l [Sl%,;{’ 2!2';1(:'“' 303, The Smrr b??c;m&b"""hwa’ - PJ"""_"}’,;;,
tonf, s S gt o o By, A St o
S.CR. 418, Purhka 1ol 52 an Lal Saksena e of 954
SCR! - fukerieq & G v. State of U.P.. (1954
411, rf‘l‘r::::f gﬂﬂ'ra Gangnli v, The';ra‘;; 3;';1 ’lf;’::’:goﬁmtg i’ e TR gjé'
. ’ a o
(d) The fact that & pas : TSI

conduct of the deten St aceurrence yse R

ollence would not alfecr e yoic, 28 the Ay r forecasting probable  future

{¢) “The fuct that ¢, e validity of Preventive cfcl::;:ﬁo' : [n! B] e 108 29
not vitiate the detention opge c Of on, {33

i t suzar
as not 5o remote “u:g g;d" on the nrounr n:{ more than a year ago woulJ
considered irrelevant i#vlircr;h:)v‘gnot;. The recr;ve;!{
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hoarded rice on later dates. It is the chain of events which,
gether, cnabled the detaining authorities to form a rensonable appreheasion
regarding the future conduct of the detenus. Preventive detention orders in-
volve forecasts. All that can bz done is to give a statement of an apprehension
in the form of grounds as to what the detenu is likely to do having regard to the
particulars of past activities which may be given so that preventive dctention for
onz of the purposes for which it can be ordered is shown ta> have bacome neces-
sury in his case. The grounds and particulars must have a rational nexus wilh
these purposcs, thar is. they must be relevant, {33C-D.F).

. E[:!'.'u Sen v, State of Puniab, (1952) S.C.R. 18 and Rameshwar Shaw v.
District Mafistrate, Burdwan & Anr., [1964] 4 S.C.R. 921, referred to.

(f) A distinction between grounds which are merely vague and those which
are cxtrancous and irrelevant should not be overlooked. Further particulars
can be asked for by the detenu and supplied by the detaining authority to cure
the defect in a vague ground, but an cxtraneous ground vitiates ihe detention
order. If there is an extrameous or irrelevant ground, the court cannot separate
the irrelevant from relevant. The Court can only order release of the detenu

because an extrancous or irrelevant ground offected the decision to detain.
[33G-H].

considered to-

Tarapude De & Ors. v. The Srate of West Bengal, 19511 S.C.R. 212 @ 218-
219, followed.

(g) But, whether some of the grounds were only vaguez or were irrelevant
and extrancous to the purposes of ths Act, the detenu can make a representation
against them to the Advisory Board. The Advisory Board has full jurisdiction
to declare a detention invalid or to recommend, after excluding what may  be
vague or irrelevant, that the detention should continue. {34F)

(2) In those cases where detention is vitiated only on the ground that parti-
culars were not supplied at the earliest reasorably possible opportuaity so that
the right of a detenu to make a representation is held to be defeated, the deten-
tion would, strictly speaking, not be vitated ab-inirie, but, it would become
illegal only from the time when the infringement of thz right to sufficient parti-
culars to make o representation takes place. In the present case, Government
has satis(actorily explained the time taken in considering the detenu’s represen-
tation, and, therefore, it could not be said there was an undue delay which de-
feated the right of the detenu to make a representation. The representations
show that the petitioners had disputed every single fact and made detailed alle-
gations justifying the possession of the. rice. Therefore. Government naturslly
had to tuke some time (o verify the statements of the petitioners. [34G-H; 35E-Fl

Bubul Mitra v. State of West Bengal & Ors. ALR. 1973 S.C. 197, Khaidam
Ibocha Singh ete, v, Srare of Manipur, [19727 1 S.C.R. 1022 and Dconuravan
Mandul v. State of West Bengal, ALR. 1973 S.C. 1353, referred to.

(3)(a) 1t could not be sald that the detaining nuthovity had not applied his
mind, on the contention that the allegations made against the petitioners were
not true. §t is not for this Court to consider the correctness or othersise of the
assertions made on questions of fact in the returns filed by the Govérnment.

(b) It could not also be said that the detaining authority had net applied it
mind, becuuse the Government had taken nearly three weeks to verify the
details, 0 that, it must b= presumed that they were not there before the deten-
tion wus ordered. The Government coutd not be presumed to be in possession
of il the fucts tuken into account by ths detaining officer. The detaining officer
hal not consulted the Government before ordering detention. Therefore, the
time tuken by the Government in making the inquiries onlv shows that Govern-
ment took cire to verify the correctness of allegations made by the petitionen’,
or, in other words, that it, on the ootrary, applied its mind to the facts of the
vuses. [36A-C)

4) In 2 cuse of preventive detention where fairly triable questions of fuct
or l{m?. v.nhich can bfe l:noro appropriately gone into and decided bv an Advisory
Board, are pending before the Board, the petition should be dismissed as prcm:;-
ture except in very exceptional circumstances. The Court, no doubt, must '::a;
ously protect the personal free-of citizens against arbitrary or tanconfiltglnona
invasions of it by executive authorities, But, to do that, it is not necessary to
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fective method of consideration of the
in some rcspcm’d‘hch?g.r%;uld consiuer the sufliciency of grounds
n Advisory Bﬂalr-l ‘Eg;uly prescribed procediies fov protection of
To ailow the Iy £ ily with the social interests proven-
; 3 Spocar 1 e the pas of ulcil wistom
tive detention s TEAM 10 S50 epention are vague ov . gl
By 1 20mE I Bty o e UL B M v o
sausty he anti-social activitie ¢ grounds of detention should

i v from 1 ¥ inin

ini?gfuni%pcrfnuvm the s"dfﬁ;‘“l’;gsgfc}f';;g':f ;"i[:h the duty to consider the ques-
be allowed 80 b:rl d:}lg‘ﬂ\(lln; A {m dertake to determine what real}y 'andmsubs;lau.
i 'Thel Y ouestion of sufficiency of grounds of detention. ht 8 Ot_yfw e
tially s anly & @ definiteness is disclosed which either makes the satistaction
- Yngi’llll-nc; Vo Careasonable or which really disables 2 d&:tenu fr}c:m making
quite 1 L!s‘ Y .rmnmion that the detention would be vitiated on such a ground.
an effective rep i 4 [37A.U; 38A-B]

Writ Petitions Nos. 1496 and 1497 of

stultify what 55,

. whole case by aso
or detention als0. te frecl

rsonal liberty 10 °P‘{"l§ safcguard, appears

ORIGINAL JURISDICTION @
1973. g = 5
Under Article 32 of the Constitution for issue of a Writ in the
nature of habeas corpus. . o

S. V. Gupte, 1. P. Bhattacharjee, D. N. Mukhf{r;cc. Dilip K.
Hazarika and N. R. Choudhury, for the petitioner (in W.P. 1946/
7).

1. P. Bhattacharjee, D, N. Mukherjee, Dilip K. Hazarika and N. R.
Choudhury, for the petitioner in (W.P. No. 1497/73).

Niren De, Attorney-General of India and Naunit Lal for the res
pondents (in both the petitions).

The Judgment of MaTHEW and MukHERSEA JJ. Was delivered by
MATHEW, J. A dissenting openion was delivered by Beg, J.

- MaTHEW, J. The petitioners question the legality of the orders of
dci]c?mn dated 25-7-1973 passed by the District Magistrate, Kamrup,
e 31252‘_3‘%’:) gft!hc L:hazm;nancc of Internal Sccurity Act, 1971,
feered to as “Act” i its i
s e v e ¢ “Act”, and pray for issuc of writs in the
Lhnt.lgi"t l?rgc?cof ctlgtcnlicn state that the detaining authority is satisfied
prefudicist ¢ lthw prevent the petitioners from acting in a manner
community 2 n K maintenance of supplies and services essential to the
detained in Gaohatt o St it is necessary that they should be
uhati Jull with immediate effect until further orders.

On 30-7-1973, the petid
Additional District he petitioners surrendered themselves before the

wﬁﬁg{i’m‘& On the same day, each of the peti-
o s Y e e snd S oo
ing him of his right to make

4 representatio i
ment, 0 against the order of detention to the State Govern-

The grounds of deteng;
Dm'r";;‘}lln Teud ay followt: lgmon srved upon the petitioner Prabhu Dayal
4l you, being o
of M/s, Deorn 115 o€ Of the purtners ang i . .
Srinivas anut?eon(l)?arncd H%Rmc Mills, Zol;dlllﬂo::ge acuf, rpanugcmd;‘
nsed milling of padg )]r azar, Gauhati are respe %‘!‘_*‘“ and M’{ "
Road, Gauhatj ang séuggl?m. Deora Flour an%on}ilic ; l’?{xll ul}autzoo;
caming undue profiy, Youn%,::f;lhe resultant rice toeMcéhil;yta for

SO responsible  for unauthorised
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hoarding of rice and sugar in the premises of My/s. Deora Flour and
Rice Mills at Zoo Road and M/s. Srinivas Basudeo at Fancy Bazar

~ for the sole purpose of selling these commodities at higher prices in

and outside Gauhati for profiteering,

“On 25-7-1973 the following quantities of paddy and rice were
unearthed and seized from your unauthorised possession at Zoo Road
{Deora Flour and Rice Mills) premises.

1. Sali paddy ..147 bags
2. Ahu paddy ..207 bags
3. S1li Mota rice {(Arua) ..239 bags
4, Ahu rice ..Bbags
5. Joha rice ..14 begs

“That on 4-1-1972, 191 bags of sugar were seized by the Supply
Officials of Gauhati from your unauthorised possession at Messrs.
Basudeo, Fancy Bazar, Gauhati.

“That on 16-5-1972 the supply officials seized 105.03 quintals of
rice from your unauthorised possession at Messrs. Srinivas Basudeo,
Fancy Bazar, Gaubati,

“That you indulged in such trade activities which created acute
scarcity and high prices of rice and sugar in Gauhati market.

“You are, thus acting in a manner prejudicial to the maintenance
of supplies and services essential to the community as a whole in this
district and your being at large has jeopardised the maintenance of
such supplies and services to the community.”

The grounds of detention served on the petitioner Raj Kumar
Deorah read as follows :

“That you being a close associate of Shri Prabhu Dayal
Deora sfo Late Basudeo Deora of Zoo Road, Gauhati and
in the active management of Basudeo, Fancy Bazar, Gauhati,
are responsible for unauthorised milling of paddy in Messrs.
Deora Flour and Rice Mills at Zoo Road, Gauhati and
smuggling of the resultant rice to Meghalaya for earning un-
due profit, You are also responsible for unauthorised hoard-
ing of rice and sugar in the premises of Messts. Deora Flour
and Rice Mills at Zoo Road and Messrs, Srinivas Basudco
at Fancy Bazar for the sole purpose of selling these com-
modities at higher prices in and outside Gauhati for profit-
cering.

“That on 25-7-1973 the following quantities of paddy and
rice were unearthed and seized from your unauthorised pos-
session at Zoo Road Deora Flour and Rice Mills pre-

Dises ) —
1. S=linaddy ..147 bags
2. Ahu naddy ..207 bags
3. Sali Mota Rice (Arua) ..239 bags
4. Ahu rice ..8 bags
5. Joha rice .15 bags

3-L447SupCl/74



18 SUPREME COURT REPORTS {19741 2 s.c.r.

“That on 4-1-1972, 191 bags of sugar were seized by the
supply officials of Gaubati from your unauthorised posses-
sion at Messrs, Srinivas Basudeo, Fancy Bazar, Gauhati.

“That on 16-5-1972 the supply officials seized 105.03
quintals of rice from your unauthorised possession at Messrs,
Srinivas Basudeo, Fancy Bazar, Gauhati.

“That you indulged in such trade activities which created

acute scarcity and high prices of rice and sugar in Gauhati
market.

“You are, thus acling in 2 manner prejudicial to the main-
tenance of supplics and services essential to the community
as a whole in this district and your being at large has jeo-
puardized the maintenance of such supplies and services to
the community.”

On 5-8-1973, cach of the petitioners sent his representation to the
State Government through the jail authorities of Gauhati raising vari-
-ous grounds against the validity of the order of detention. Both
representations were rejected by the State Government on 28-8-1973
und their cases, together with their representations were sent by the

State Government to the Advisory Board constituted under 5.9 of the
Act.

Three contentions have been advanced on behalf of the petitioners
in this Court: (1) that the grounds of detention were vague and so
the petitioners were denied of their constitutional right to make effect-
ive representations against the orders ou detention; (2) that there was
inordinate delay in disposing of the representations by the Govern-
ment and that was sufficient to vitiate the detention of the petitioners,
and (3) that the detaining authority did not apply its mind to the facls
of the cases to find out whether it was necessary to detain the peti-

tioners for preventing them from acting in 2 manner prejudicial to the

maintenance of supplies and services essential to the community.

The first ground for detention- states that the petitioners are r:s-
ponsible for unauthorised milling of paddy in Deora Flour and Rice
Mills and smuggling the resultant rice to Meghalaya for selling it for
carping undue profit. The period during which the unauthorised
milling of paddy has been carried on was not stated in the prounds
of detention nor is thére anything to indicate when and how the
resultant rice was smuggled to Meghalaya for earning undue profit.
The fact that the grounds communicated to each of the petitioners men-
tion the seizure of paddy and rice from the unauthorised possession
of the petitioners from the mill in question on 25-7-1973 gives no
particulars as regards unauthorised milling of paddy or the smuggling
of the resultant rice to Meghalaya for carning undue profit. The first
wround of "detention was, therefore, vague and that is sufficient to
vitiate the detention orders. :

The learned Attorney General, appcaring for the respondents did
not contend that the first ground of detention, taken by itself, was
not vague, if smuggling of rice to Meghalaya referred to the past acti-
vitics of the petitioncrs, But he said that the rcasonable way to

E

I

13

-



A

B

D

P D. DEORAH v, DIST, MAGISTRATE (Mathew, .J.) lg
L3

understand that ground is to read it in such a way as to imply that
the smuggling of the resultant rice to Meghalaya was for carning un-
due profit and that smuggling was only the putpose for which unautho-
rised milling of paddy was donc. "In the return filed on behalf of the
respondents, this is how the ground is read :

“Detailed particulars have been given in the grounds as
to the detection of ubauthorised paddy and milled rice in the
locked godowns of M/s. Deorah Rice and Flour Mills,
Gayhati.and in view of the circumstances stated in the pre-
vious paragraphs, the purpose of hoarding rice and milling
paddy in unauthorised manmner was to smuggle the goods for
undue profits, The ground clearly and unambiguously states
that the -petitioner is responsible for unauthorised milling
of paddy in M/s. Deorah Rice and Flour Mills at Zoo
Road, Gauhati for the purpose of smuggling the rice to
Meghalaya for earning undue profits, The materials on
which the latter part of the grounds i.e. smuggling of resuit-
ant rice to Meghalaya for carning undue profits is based arc
the materials which have been mentioned in the preceding
paragraphs and, as held earlier by this Hon'ble Court, are
not negessary to be mentioned in the grounds”,

There can be no doubt that the first ground postulated that the

~ pelitioners were indulging in unauthorised milling of paddy and also

in smuggling the resultant rice to Meghalaya for earning undue profit.

As already stated no particular instance of smuggling was given, fior

the period during which the, smuggling operation wag carried on men-

tioned in the ground. We could have understood the contention of.
the learned Attorney General if the ground had stated that the peii-

tioners were responsible for unauthorized milling of paddy and that

was ‘for the purpose of smuggling the resultant rice to Meghalaya for

carning undue profit, Then it could have been said that no particulars

about the smuggling would be available as it was only a natural inference -
of the purpose of the unauthorized milling of paddy. We would have to

adopt the vocabulary of humpty dumpty if we are to read the ground

in the way in which it has been read in the return filed on behalf of

the respondents. We have no hesitation in holding that the first

ground is an independent ground and refers to the pasg activities of the

petitioners namely unauthorised milling of paddy and. the smuggling

of the resultant rice to Meghalaya for earning undue profit.

It was said that grounds are nothing but “conclusion of facis and
not complete recital of facts” and when article 22(5) of the Consti-
tution says that the grounds on which the detention order has been
made must.be communicated to the detenu it can only mean  that
the detaining authority must supply him with his conclusions of facts
and the dictum of Kania, CJ., writing for the majority, in the State
of Bombay v. Atma Ram Sridhar Vaidya(!) was cited in support of
it. But we think that the learned judge was careful enough to point
out that if the representation has to be intelligible to meet the charges
contained in the grounds, the information conveyed must be sufficiont

(1) [195}] S.C.R, 167, at 178,
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to attain that end. In other words, the majority decision in that casc
sssumed that the requirement of article 22(5) wiil not be satisfied
umess the detenu is given the eariest opportunity to make a repre-
sentation against the detention and that no opportunity to make the
representation can be etfec.ive unless the detenu is nished with
adequate particulars of the grounds of detention.

In Dr. Ram Krishan Bhardwaj v. The State of Delhi and Others(})
Patanjali Sastri, J. speaking for the Court assumed that in Atma Ram
Sridhar Vaidya's Case(2) the majority decision was that the detenu
has the right to be furnisned witn full particulars o make an effective
representation, The Court also said that the constitutional requirement
must be satisfled in respect of each of the grounds communicated.

As one of the grounds communicated to the petitioners is found
to be vague, the detention orders must be pronounced to be bad on
the basis of a series of decisions of this Court (see The State of Bombay
v. Atma Ram Sridhar Vaidya(t); Dr. Ram Krishan Bhardwaj v. The
State of Delhi and Others(?); Motilal Jain v. The State of Bihar(*);
and Mishrilal Jain v, The District Magistrate, Kamrup and others(*).
These decisions followed the decision of the Federal Coust in Keshav
Talpade v, Emperor (°) where it was soid

“If a detaining authority gave four reasons for detaining

a man, without distinguishing between them, and any two ot

three of the reasons are held to be bad, it can never be cer-

tain to what extent the bad reasons operated on the mind of

the authority or whether the detention order would have been

$ade at all if only one or two good reasons had been before
em,” '

We cannot predicate that if the first ground was excluded, the
detaining aythority would have passed the order. The fact that onc
of the grounds mentions that paddy and rice had been unearthed and
seized from the unauthorized possession of the petitioners from the
rice mill in question on the date of the detention order would not
necessarily lead to the inference that the petitioners have been indulg-
ing in unauthorized milling of af)addy, much less that they were smuggl-
ing the resultant rice to Meghalaya for earning unduoe profit. It cannot,
therefore, be said that the first ground, namely, that the petitioners are
responsible for unauthorised milling of paddy and smuggling of the
resultant rice to Meghalaya for earning undue profit, is a conclusion
reached from the fact of seizure of paddy and rice on 25-7-1973
or the seizure of rice on 16-5-1972 “from their unauthorized posses-
sion at Messrs, Srinivas Basudeo, Fancy Bazar, Gauchati.”

These are not only cases where one of the grounds of detention
was vague, but also cases where the detaining authority did not apply
its mind at all to one of the grounds of detention. If the detaining
authority had no particulars before it as regards the smuggling opera-
tion, how was it possible for it to have been satisfied that the petitioners

(1) [1953) S.C.R, 708. (2 19511 S. C.R 167 at 178
(3) [1968] 3 S.CR. 587. @ [1971] 3 SCC. 693.
(5) ALR. 1943 F.C.1, at 8.
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were smuggling rice to Meghalaya for earning undue profit 7 If there
was any particular instance of smugpling of the kind in the mind of
the detaining authority, it would have been possible for it to specify the
particular instance at least in the grounds. .

We think that the fact that the Advisory Board would have to con-
sider the representations of the petitioners where they have also raised
the contention that the grounds are vague would not in any way prevent
this Court from exercising its jurisdiction under article 32 ot the Con-

- stitution. The detenu has a nignt under article 22(5) of the Constitu-

tion to be afforded the ecarliest opportunity of making a representation
against the order of detention. Thit constitutional right includes with-
in its compass the right to be furnished with adequate particulars of the
srounds of the detention order, And, if their constitutional right is
viclated, they have every right to come to this Court under article 32
complaining that their detention is bad as violating their fundamental
right, As to what the Advisory Board might do in the exercise of its
jurisdiction is not the concern of this Court. ‘This Court is only cen-
cerned with the question whether any of the erounds communicated to
the petitioners was vague which would preclude them from making an
effective representation, We do not think that because the representa-
tions of the petitioners are pending consideration before the Advisory
Board and the Advisory Board would also go into the question of the
vagueness of the grounds communicated to them, this Court should not

- exercise its jurisdiction under article 32. In other words we catinot

agree with the proposition that because the Advisory Board was seized
of the matter when the writ petitions were filed and would also con-
sider the contention of the petitioners in their representations that the
grounds were vague, we should not interfere with the orders of deten-
l_ion on the score that one of the grounds communicated .to the peti-
tioners was vague, - :

The Attorney General strongly relied on tha decision of this Court
in Lawrence Joachim Joseph D" Souza v. The State of ~Bombay(1).
‘There it was held that if the nature of the activity for which dstention
was ordered was such that no better particulars could be given, the

_Getention order cannot be struck down as bad. In that case the grouad

of dstention was that with the financial help of the Portuguese Govern-
paent the petitioner there was carging on espionage activities with the

d that he was also collecting intell' geroe
sbout security arrangements on the border area ard was making the

- intelligence available to the Portuguese authorities. In answer to the

contention that the ground was vague as no particulars were furnished,
the Court first referred to the majority decision in Atma Ram Sridhar
Vaidya's Case(®) as laying down that the constitutional right of a
detenuy under article 22(5) consists of two components, namely, the
right to be furnished with the grounds of detention and the right to be
atforded the earliest opportunity for making representation against the
detention which implies the right to be furnished with adequate parti-
culars of the grounds of detention to enable proper representation being
made and then said (at p. 391) :— : ’
“These rights involve corresponding obligations on the
part of the detaining authority. It follows that the authority
(1} [1936] S.CR. 382 : . (D [1951) 8.C.R. 167at 178.

-
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- under a constitutional obligation to furnish reasonably
definite grounds, as well as adequate particulars then and
there, or shortly thercafter, But the right of the detenu to be
furnished particulars, is subject to the limitation under article
22(6) whereby disclosure of facts considered to be against
public intcrest cannot be required, It is however to be obser-
ved that under article 22(6) the facts which cannot be requi-
red to be disclosed are these “which such anthority considers
to-be against public interest to disclose.”

No question of public intercst is involved in the case in hand. At
any rate, no such plea has been put forward in the return.  Whether
we would have harkenied to any such plea in this case, if ‘put forward,
is unother matter, Any gencral observations in that judgment will
have to be read in the light of the paramount consideration of public
interest involved therein.

Nor are we satisfied that the fuct that the petitioners could have
asked for further partculars but that they did not do so, would be enough
to salvage the orders of dstention. The right to call for particulars has
been recognized in Atma Ram Sridhar Vaidya's Case (1) as flowing
from the constitutional right to be afforded a reasonable opportunity to
make representation.  This Court said in Lawrence Joachim Joseph D
Souza’s Case(®) that if the grounds are not sufficient to enable the
delenu to make a representation, the detemu, if he likes may ask
for garticulars which would enable him to make the representation and
the fact that he had made no such application for particulars is, a cit-
cumstance which may well be taken into consideration, in deciding
whether the grounds can be considered to be vague.

Jf a ground communicated to the detenu is vague, the fact that
the detenu could have, but did not, ask for further particulars s
immaterial. That would be relevant only for considering te qu st'on
whether the ground is vague or not. !

“In this view of the matter, we do not think it necessary to consider
the question whether the disposal of the representations by the Govern-

ment was inordinately delayed and for that reason the detention orders:

are vitiated. Nor is it necessary for us to consider the other question
~whether the detaining authirity did apply its mind to the other grounds
“mentioned in the grounds communicated to the petitioners.

The facis of the cases might induce mournful reflection how an
honest attempt by an authority charged with the duty of taking pru-
- phylactic measurc to secure the maintenance of supplics and scrvices
cssential to the community has been frustrated by what is popularly
called & technical error. We say, and we think it is necessary to repeat,
that the gravity of the evil to the community resulting from anti-social
aclivities can never furnish an adequate reason for invading the per-
sonal Liberty of a citizen, except in accordance with the procedure
cstablished by the Constitution and the laws, The history of personul
liberty is largely. the history of insistence on observance of procedure.
Observance of procedure has been the bastion against wanton assaults

(1) (1951] S.CR. 167.at 178, (2) [1956] S.C.R. 382,
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on personal liberty over the years. Under our Constitution, the only
guarantee of personal liberty for a person is that he shall not be dep-
rived of it except in accordance with the procedure established by law.
The need today for maintenance of supplies and services essential to
the community cannot be over-emphasized. There will be no social
sccurity without maintenance of adequate supplies and services essen
tial to the community. But social security is not the only goal of o
good society. There are other values in a society. Our coustry is
taking singular pride in the democratic ideals enshrined in its Consti
tution and the most cherished of thesc ideals is personal liberty, It
would indeed be ironic if, in the name of social sccurity, we would
sunction the subversion of this liberty. We do not pausc
to  consider whether social  security is more  preci-
ous than  personal liberlty in the scale of values, for, any
judgment as regards that would be but a value judgment on which
opinions might differ. But whatever be its impact on the mainten-
ance of supplies and services essential to the community, when a cer-
tiin procedure is prescribed by the Constitution or the laws for dep-
riving a citizen of his personal liberty, we thigk it our duty to sce
that that procedure is rigorously observed, however strange this might
sound to some ears,

The petitioners are entitled to be released from custody. We make
the rufe nisi absolute and order the immediate release of the petitioners
from custody. -

Bec, J. The petitioners Prabhu Dayal Deorah and Raj Kumar

- Deorah, have filed separate petitions for writs of habeas corpus and

orders of release after investigating questions raised by them against
their detention orders dated 25-7-1973 made following a Police raid
on 25-7-1973 at the stores of the Dcorah Flour anl Ric: Mills at Zoo
Road, Gauhati. The identically worded orders of the District Magis-
trate, Kamrup, against them state that the detaining authority is satis-
fied that, with & view to preventing them from acting in a2 manner
prejudical to the maintenance of supplies and services essential to the
commumty in the Kamrup District, it is necessary that they be detain-
¢d at Gauhati Jail with immediate effect until further orders. The.
orders mentioned that they arc being passed under Section 3(2)(a)+of
the Maintenance of Internal Security Act, 1971 (hereinafter referred
to as ‘the Act'). The orders also intimate that grounds of detention
will be served on the detenus within five days.

On 30-7-1973, soon after cach petitioner had surrendered in the

.Court of a Magistrate on that very date, the District Magistrate, Kam-

rup, sent the grounds of detention to each petitioner with a letter inform-
ing the detenu of his right to make a representation against the order
by which he had been detained and also that he has a right, if he so
desires, to appear before the Advisory Board, to which his case would
be submitted within thirty days of the detention.
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The grounds of detention served upon Prabhu Dayal Deorah on the
afternoon of 30-7-1973 read as follows :

“That you, being one of the partners and in the active
management of M/s. Deora Flour and Rice Mills, Zoo Road,
Gauhati and M/s. Srinivas Basudeo, Fancy Bazar, Gauhati
are responsible for unauthorised milling of paddy in M/s,
Deora Flour and Rice Mills at Zoo Road, Gauhati and smug-
gling of the resultant rice to Meghalaya for earning undue
profit. You are also responsible for unauthorised hoarding of
rice and sugar in the premises of M/s. Deorah Flour and
Rice Mills at Zoo Road and M/s. Srinivas Basudeo at Fancy
Bazar for the sole purpose of selling these commodities at
higher prices in and outside Gauhati for profiteering.

That on 25-7-73 the following quantities of paddy and
rice were uncarthed and seized from your unauthorised pos-
session at Zoo Road (Deora Flour and Rice Mills) premises,

1. Sati Paddy ..147 bags.
2. Ahu Paddy .. 207 begs
3, Sati Mota rice (Arua) .. 239 begs,
4. Ahu rice .. 8begs,
3. Joha rice .. 15 bags,

That on 4-1-1972 191 bags of sugar were seized by the
Supply officials of Gauhati from your unanthorised posses~
sion at Messts. Srinivas Basudeo, Fancy Bazar, Gauhati,

That on 16-5-72 the Supply officials seized 105.03
quintals of rice from your unauthorised possession at Messrs.
Srinivas Basudeo, Fancy Bazar, Gaubati.

That you indulged in such trade activities which created
acute scarcity-and high prices of rice and sugar in Gauhati
market. R

You are, thus acting in a manner prejudicial to the main-
tenance of supplies and services essential to the community
as a whole in this' district and gour being at large has jeopar-
dised the maintenance of such supplies and services to the
community.

sd/- Tllegible
30-7-72

District Magistrate,
Kamrup”.

The grounds of detention served on the afternoon of 30-7-1973
upon Raj Kumar Deorah read as follows :

“That you being a close associate of Shri Prabhu Dayar
Deora S/o Late Bisudev Deora of Zoo Road. Gaghati and
in the active management Basudeo, Fancy Bazar, Gauhati,
are responsible for unauthorised millinﬁ of paddy in Messts,
Deora Flour and Rice Mills at Zoo Road, Gauhati, and
smuggling of the resultant rice to Meghalaya for earning un-
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due-profit. You are also responsible for unauthorised hoard-
ing of rice and sugar in the premises of Messrs, Deora Flour
and Rice Mills at Zoo Road and Messrs, Srinjvas Basudeo at -
Fancy Bazar for the sole purpose of selling these commodi-
ties at higher prices in and outside Gaubati for profiteering.
That on 25-7-73 the following quantities of paddy and -
‘rice were unearthed and - seized from your unauthorised
possession at Zoo Road (Deora Flour and Rice Mills

premises).
1. Salipaddy . « e« - <7 147 bags.
2. Ahku prddy : e . 207 bags.
3, SaliNotasice (Arua) +« + .+ 239 bags,
4, Ahyrice : " L 8 bags.

5. Joha Rice - LT 15 bags. Coa
.» That on 4-1-72, 191 bags of sugar were seized by the supply
-officials of Gaubati from your unauthorised possession at
Messrs,  Srinivas Basudeo, Fancy Bazar, Gauhati,

_ ‘That on 16-5-72 the supply officials seized 105.03 gquin-
tals of rice from your unauthorised possession at Messrs.
Srinivas Basudeo, Fancy Bazar, Gauhati.

_ That you indul%ucd_in such trade activities which created
acute scarcity and high prices of rice and sugar in Ganhati
market, - : : e .
You are, thus acting in a manner prejudicial to the main-
tenance of supplies ard setvices essential to the community as
a whole in this District and yoUr being at large has jeopardi-
zed the maijntenance of such supplies and services to the com-
munity, S : ' g .
- - Sd/- .

R

Kamrup”.

On 5-8-1973, Prabhu Dayal Deorah sent his representation to the
State Government through the Jail authorities of Gauhatl,. He alleged
in his Habeas Corpus petition dated 13-8-1973 to this Court that his-
representation had not been disposed of by the State Government il
then. Apart from complaining that the grounds served upon him
were so vague and devoid of particulars as to nullify his constitutional
sight of making a representation against the order of detention, he also
alleped that, as a criminal prosecution had commenced against him on
28-7-1973, for the alleged unauthorised possession of hoarded rice on
25+7-1973, a detention order against him, on the basis of this allegation,
was illegal a3 the charge against him could be dealt with in the course
of the criminal prosecution. The petitioner denied the correctaess of
the allegation that he had hoarded rice in an unauthorised fashion.
He ¢faimed to have the authority to keep the rice in question at Zoo

. Road, Gauhati, ‘on the ground:

“That the aforesaid Deorah Rice and Flour Mill used to
get paddy from Food Corporation of India for the purpose |
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of milling and the said mill did rice milling job only as a
licencee under the Rice Milling (Regulation) Act of paddy
allotted by the Food Corporation of India and given for the
purpose of milling by other authorised persons”.

As regards 191 bags of sugar seized on 4-1-1972 from M/s. Srinivas
Basudeo, Fancy Bazar; Gauhati, of which also Prabhu Dayal Deorah
was a partner, the petitioner~claimed that it was covered by a licence

- (Annexure ‘g’ to the petition), the annexed copy of which showed that
it was a provisional licence renewed on 27-3-1973 retrospectively. for
the years 1971 and 1972, Accordingly to the detaining authorities this
did not prevent the possession of sugar seized from being unauthorised
at the time of its seizurc. As regards 105.03 quintals of rice seized on
16-5-72, the petitioner denied “any seizure of rice from the unauthorised
possession of M/s. Srinivas Basudeo on 16-5-72”. He went on to explain
that, as the firm had a licence for dealing in rice, the possession of
it could not be unauthorised. In this way, at least the seizure of rice

was admitted, but, what was disputed was that its possession was’

unauthorised on 16-5-72. The reply of the detaining authorities, sct
out in the affidavit of the Joint Secretary to the Government of Assam,
was that there was no licence for this rice and that this was released
only after a warning and directions were given to the pelitioner as to
how it should be deait with,

Raj Kumar Deorah had denied connection with both the partner-
ships mentioned above. It is, however, clear from the affidavit filed in
reply that he was found at the premises at the time of the seizure on
25-7-1973, He also repeated the explanations given by Prabhu Dayal
Dcorah such as that the rice was held on behalf of the Food Corporation
of India or of M/s. P. K. Gogoi & Co., or “other authorised persons”.
The detaining authorities had found the allegations to be false after
contacting the Food Corporatioly and M/s.- Gogoi & Co. It was also
revealed by the returns made in this Court that the petitioners, who
were present when the stores were raided, had run away from the premi.-
ses on one pretext or another and that nobody there could explain how
the storage of all the rice found hoard>d was authorised. The rep-
lies filed also showed that the sources of the total quantities seized had
remained unexplained and that the quantities recovered were not shown
to be covered by required authority or licences under the law,

The petitioners had tried to controvert the allegations made against
them by the detaining authority but had not succeeded in satisfying
the Government of Assam .about the correctness of their stands eithzr
on questions of fact or of law raised by them. Their lengthy representa-
tions submitted to the Govt. on 6-8-1973 'had been rejected ‘on
28-8-1973, by the Govt. of Assam after due inquiries into allegations
made by the petitioners. Their cases, with their representations, had
been sent by the Government of Assam to the Advisory Board cos-
stitutcd under Section 9 of the Act, The Advisory Board, beforc
which the petitioners’ cases are pending, had the jurisdiction to cond'der
all the contentions of the detenues on questions of fact and law arising
in their cases. The Board had to report to the Government within
ten weeks from the date of detention “as to  whether there is or not
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sufficient cause for the detention of the person ' concerned”. The
recommendation of the Advisory Board to release a detenu was binding
on the Government,

The relevant provisions of the Act regulating the procedure and
powars of the Board may be set out here:’

“See. 10. Reference to Advisory Board.—Save as other-
wisc expressly provided in this Act, in every case where a
detention order has been made under this Act, the appro-
priatc Government shall, within thirty days from the date
of dectention under the order, place before the Advisory
Board coristituted by it under Section 9 the grounds on which
the order has been made and the representation, if any, made
by the person affected by the order, and in case wherc
the order has been made by an officer, also the report by such
officer under subsection (3} of Section 3.

1]. Procedure of Advisory Boards.—(1) The Advisory
Bourd shall after considering the materials placed before it
und, after calling for such further information it may deem
nccessary from the appropriate Government or from any per-
son called for the purpose through the appropriate Govern-
ment or from the person concerned, and if, in any particular
case, it considers it essential so to do or if the person con-
cerned  desires to be heard, after Theating him
in person, submit its report to the appropriate Government
within tcn weeks from the date of detention,

(2) The report of the Advisory Board shall specify in a
stparate part thereof the opinion of the Advisory Board as to
whether or not there is sufficient cause for the detention of

the person concerned, :

(3) When there is a difference of ‘opinion among the
“members forming the Advisory Board, the opinion of the
majority of such members shall be deemed to be the opinion:
of the Board, '

(4) Nothing in this section shall entitle any person against
whom a detention order has been made to appear by any
Jegal practitioner in any matter connected with the reference
to the Advisory Board, and the proceedings of the Advisory
Board and its report, excepting that part of the report in
which the opinion of the Advisory Board is specified, shall
be confidential. _ .

- 12. Action upon the report of Advisory Board—(1)
In any casc where the Advisory Board has reported that therc:
is 1 its opinion sufficient cause for the detention of a person,
the appropriate Government may confirm the detention order

_and ‘continde the detention of the person concerncd for such:
“period as it thinks fit, g &
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(2) In any case where the Advisory Board has reported
that there is in its opinion no sufficient cause for the detention
-of the person copmcerned, the appropriate Government shall
Tevoke the detention order and cause the person to be released
forth with".

Three contentions have beent advanced on behalf of the petitioners
in an attempt to assail the legality of their detentions, They are : firsy,
that the grounds are t00. vague and indefinite 50 that the detention
orders are vitiated particularly because the Constitutional right of
making an effectual representation against the detention orders is defea-
ted; secondly, that there was inordinate delay in disposing of the rep-
resentations of the petitioners which, by itself, was enough to vitiate
the continued detention of the petitioners; and, thirdly that the detaig-
ing authorities had not applied their minds to the facts of the cases with
‘a View to determining the need for detaining the petitioners for prevent-
ing them from acting in any manner prejudicial to the “mainte-
nance of supplies and services essential to the community”. |
will take up each of these three grounds seriatim, .

On the first question, there is considerable dispute between the
two sides as to whether any ground is really vague, The learned Attor-
ney General conceded that the first two paragraphs of the grounds would
be vague if they were to constitute separate grounds and were to be consi-
dered in isolation from the succeeding paragraphs giving = particulars.
This, however, is not, according to the Attorney General, the correct way
of reading the document constituting the grounds with their particulars.
it is submitted that it is obvious that the first two sentences ar¢ conclu-
sions based upon the particulars of recoveries made from the premises
of M/s. Deorah Flour and Rice Mills at Zoo Road, Gauhati, and of M/s.
Srinivas Basudeo at Fancy Bazar, Gaubati. The alleged responsi-
bility of the petitioners for smuggling to Meghalaya, where it was
being sold at higher rates, was said to be nothing more than a reason-
able inference from patent facts, Similarly, the last two paragraphs,
alleging indulgence in “trade activities which created scarcity and
‘high prices of rice and sugar in Gauhati Market” and the prejudice
caused to the “maintenance of supplies and services essential to the
-community as a whole in this district” and the effect of leaving the
petitioners “at large” are said to be inferences and forecasts resulting
from particulars of recoveries of rice and sugar said to have been
found hoarded in an unauthorised manner at the times and places
shown there. The three dates on which recoveries of hoarded sugar
and rice were made, that is to say, 4-1-1972, 16-5-1972, and 25-7-1973.
were stated. The places from which the recoveries were made
are also clearly specified. The quantities of rice and sugar recovered
on each occasion are given. So far as the recovery of rice nn 25-7-1973
is concerned, the five qualities of rice recovered are also mentioned.
It was this particular, about qualitics of rice which made it possible to
say that no part of the rice recovered could be a part of “Winter Lahi
Paddy” allotted to the Deorah Flour and Rice Mills by the Food
Corporation of India at Gauhati. .

1t has been very fairly and properly conceded by the learned Coun-
¢l for petitioners that seriously disputed questions of fact cannot be

G
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properly decided by this Court upon g writ petition under Article 32. -
of the Constitution, Moreover, it lies within' the power and province
of the detaining authorities to investigate and consider the correct-
ness of tne expianations given by the detenus of the-recover..s made.
It is apparent that they have not accepied the wersions of the peti--
ticners esther about the sources of suppuies of the quantities ot sugar
apd rice shown to have been recovered or about the alleged autherity
or licence possessed by the petitioners at the times when the recoverics.
were made, They had also not accepted the correctness of the asser-
tion ot Raj Kumar Deorah that be had nothing to do with the two
partnership firms involved. We are unable, upon the materials on
record and in the proceedings before us now, to declare that the
allegations constituting the grounds of detention are baseless. Nor does
that really fall within our province.to determine. We can, however,
20 into the question whether the grounds are so vague ‘as to disable
the petitioners from making effective representations against the deten-
tion orders or otherwise vitiate the detention orders.

If we accept the interpretation put by the Attorney General upon.
the grounds of detention, they could not be said to be vague although.
they could be said to be badly drafted, The sentences at the beginning
and end of the document stating the grounds in each case apparently
constitute the conclusions or -interences reached from the particulars
given in the body of the document. I do not see why the basic princi--
ple that a document, in order to correctly understand its meaning,
should be read as whole should not be applied here. After perusing
the copies of the lengthy explanations submitied by the petitioners to
- the Government, where, after asserting that they were unable to

-understand or make representations against the gounds of detention,
because of vagueness, they proceed to refute the allegations of fact
contained in the particulars of the recoveries made, it is difficult to
see how the petitioner were really prejudiced by the atleged vagueness
or infirmity in drafting the grounds. '

" Assurping, however, that there was some infirmity or vagueness in
some parts of the documents containing the grounds, can it be said
that it was of such a kind as'to vitiate the detention orders? This
Court, following the principles laid down in Keskaw Talpade ~v. -
Emperor,(1) has held in some cases that even if some of the grounds
are vague the detention is vitiated, I am, respectfully, unable to concur
with this view. . : - _

_ The principle laid down ia Talpade’s case (supra) was with refe-
rence to grounds, some of which were good and the others extraneous
to the purposes for which detention could be ordered. Moreover, there
was 5o question there of a scrntiny of grounds by an Advisory Board

" which could separate the good from the bad. . -

The Federal Court said (at page 8) — -

~ “If a detaining authoritv gives four reasons for detaining
a man, without distinguishing betweerr thenr, and any two
(I} ALR. [1943) F.C.p. 1 and p. 8, ' '
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or three of the reasons arc held to be bad, it can never be

. certain to what extent the bad reasons operated on the mind
of the authority or whether the detention order would have
been made at all if only one or two goed reasons had been
before them.

The cases cited before us to eontend that vagueness of  grounds
given for detention would vitiate detention orders were: Dr, Ram
Krishan Bhardwaj v, The State of Delhi & Ors.(\) Motilal Jain
v. State, of Bihar & Ors.;(®} Mishrilal Jain v. the Disirict Magis-
trate, Kamrup & Ors.(*) Rameshwar Lal Patwari v. State of Bihar;(*)
and the State of Bombay v. Atma Ram Sridhar Vaidya.(*).

In Vaidya's case (Supra) the Bombay High Court had allowed
-a Habeas Corpus petition because the grounds did not give the time,
place, and nature of the activitics indulged in by the petitioner so that
his right to make a representation was defeated, although, the Bom-
bay High Court had also held that the particulars, which were subse-
quently supplied to the detenu by the Commissioner of Police, were
-cnoug'g to enable him to make an effective representation. A Bench
of five Judges of this Court held that there had been no contravention
of the constitutional right to make a representation. It was explained
there that grounds which have to be communicated to the detenu were
-conclusions from facts, constituting particulars, all of which need not.
be conveyed to the detenu simultaneously. The particulars supplied
subsequently were enough to remove the uncertainty from the grounds.
. 1f what may appear vague can be made.definite by supp{{ing‘parti-
* culars afterwards, it follows that, a forfiori vagueness in the earlicr
“or agy other part of a document may be removed by the particulars
cqutai;ed in the remaining parts of the very document conptaining
grounds. :

It was also held by this Court in Lawrence Joachim Joseph D'Souza
v, The State of Bombay,(%) that the detenu has a right to call for
particulars. This implied that mere alleged vagueness of prounds or
insufficiency of particulars, without calling upon the detaining autho-
ritg to remedy this defect, may not be enough to vitiate a detention
order,

In Rameshwar Lal Patwari’s case (Supra) reliance was placed cn
Shibban Lal Saksena v.State of U.P.,(*) and Keshav Talpade v.
King Emperor's case (Supra}, but all the grounds were found to be
vitiated. Tt was held aftcr examining one ground after another (at
page 514) :

~ “In this case at least two grounds are vague, one ground
is found to be false and of the remaining in one there is no
explanation and in the other there is a lame cxcuse that
the driver of the truck did not furnish the full information.

(1) [1953] S.CR. p, 708. " (2) 119681(3) S.CR. p. $87.
3 {1971103) 5.Cr5 p. 693. - (4) [198](2) S.C.R. 505.
A5) [1951] S.C.R. 167, - .(6) [1956) S.C.R. p 382

(N [1954] S.C.R. 418,
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The case is thus covered. by our ruling that where some
grounds ‘are found to be non-existing. or are cancelled or
given - up, the detention cannmot be justified. It is further
covered by our decisions that if the grounds are not suffi-
ciently precise and do not furnish details for the purpose of
making effective representation the detention can be ques-
tioned”.

Similarly, in Mishrilal Juin’s case (Supra), although each of the two
grounds was found to be vague, it was héld, relying upon the cases
of Rameshwar Lal Patwari (Supra), Pushkar Mukherjee & Ors, V.
Staze of West Bengal(t), and Motilal Jain's case (Supra), and
Keshav Talpade’s case (Supra), that, even if one of the two grounds
was vague, it ‘would vitiate the detention. It was noficed, in this case,
that the petitioner’s contention was that he had no effective opportu-
nity of making a representation because the grounds were vague. His
complaint to the Govt., which included the grievance that the grounds
were vague, had been rejected.

In Motilal Jair's case (Supra}, after examining the various cascs
decided by this Court, Bench of six Judges of this Court held that
the grounds under consideration there included one ground which
was vague and another which was non-existent with the result that the
detenu did not get an effective opportunity to satisfy the Advisory
Board about the insufficiency of the grounds of detention.

In Dr. Ram Krishan Bhardwaj's case (Supra), a detention, under
Section 3 of the Preventive Detention Act of 1952, was held to be
vitiated on the ground that one of the grounds was vague so that his
constitutional safeguard, by getting an opportunity of making a
representation against his detention had been impaired. This-was a.
decision under the provisions of an enactment of 1952.

In none of the cases cited before us was the question raised or
decided whether, in a case where representations including those against
.vagueness.of grounds, were made and were pending before an Advisory
Board, which had full power to consider all objections on questions
of fact and law and o reject any particular ground or grounds for
vagueness or irrelevance and to recommend appropriate action after
considering whether the residue was sufficient for detention, the detenu
coukl be held to have bzen really deprived of the right to make a
‘tepresentation. It is true that the detenu has a right under Article
22(5) of the Constitution to be afforded the earliest opportunity of
making a represeptation against the order, That opportunity had
been afforded to the detenus before us and they had made representa-
tions which included the grievance that some of the grounds were so
vague and indefinite so as not to be intelligible.

With great respect for the views of my learned bréthren, with which.
I regretfully differ, it seems to me that the question whether a detenu
was or was oot given due opportunity of making an effective represen-
tation, in a particular case, is largely a question of fact which -must

(1) [1969] () S.C.R, 635,
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be decided after taking into account the totality of facts. It camnot
be satisfactordy decided by mere.y looking at tne grounds of detention
in every case. There can be no really binding authority unless some
principle is. 1aid down on a question which has to be determined
primarily on the particular facts of each case,

The Advisory Board is given ten weeks' time from the date of
detention, by provisions of Section 1}1(1), to make its report. The
validity of Section 11(1) has not been challenged before us on the
gmum_:f of conflict with Article 22(5). The right of being afforded
the earliest possible opportunity of making a representation is one
thing and the right of having it considered and decided within a-parti-
cular time is another. But, the right of making the representation caa-
not be construed so unreasonably as to practically demolish the un-
challenged power, under a constitutionally valid statutory provision, to
consider and decide the objections contained in a representation. Therg
may be, occasionally, cases where the grounds of detention may, prima
facie, show that the detention is invalid or ordered for some collateral
purpose in excess of power to detain, or, the facts indicating denial of
the right of making an effective representation’ may be so patent and
clear that it would be an unnecessary prolongation of an jllegal deten-
tion to wait for the opinion of the Advisory Board. Such cases would,
however, be exceptional,

When the Advisory Board has full power to consider every kind
of representation against grounds of detention, including a grievance
that any grounds are too vague or indefinite to be understood or to
enable a detenu to make an effective representation, the detenue should
ordinarily wait at least until the report has been made by the Advisory
Board before he complaints that he has been really deprived of any
right under the Act. If the provisions of Section 11(1) of the Act
are valid he. could not complain that he has been denied a constitutional
right of making a representation merely because his case could remain
pending for decision before an Advisory Board for ten weeks. More-
over, that is not a ground for assailing either of the two detentions be-
fore us.

As the matter is pending before the Advisory Board, it is not
really necessary for us to give a definite or final opinion on the ques-
tion whether any of the grounds supplied to the petitioners is vague.
I also think that it is not necessary to give a decision, at this stage, on
the correct inierpretation to be placed upon the grounds of detentios.
I will content myself by indicating the lines on which cases like the
ones before us should be decided.

I may mention here two cases cited by the Attorney General to
submit how the grounds supplied may be interpreted. In Naresh
Chandra Ganguli v. The State of West Bengal & Ors.,(1} a distinc
tion was made between the objects of detention, which sometimes find
a place in grounds, and the particylars which contain facts on which
the grounds are based. It was held here that the grounds, read in the

1) {1960] (D) S.C.R. 411,

H
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A context of particulars supplied, were neither vague nor irrelevant. In
Lawrence Joachim Joseph D'Souzd’s case (Supra), it was held that,
having regard to the nature of the activity for which preventive deten-
tion was ordered, no better particulars could be given.

It has to be borne in mind that preventive detention is not punitive
detention. Hence, the mere fact that a past occurrence, used for fore-
casting probable future conduct of the detenu, could also be the sub-
ject matter of a prosecution for an offence, would not affect the validity
‘of preventive detention. '

Preventive defention orders involve forecasts, in  general terms,
based on past conduct of which particulars can be given. It is cer-
C tainly not possible to give particulars of future anticipated conduct,
All that can be done is to give a statement of an apprehension in the
form of grounds as to what the detenu is likely to do, having regard to
the particulars of past activities which may be given, so that preventive
detention, for one of the purposes for which it can be ordered, is shown
to have become necessary in his case. The grounds and particulars
- romst necessarily have a rational nexus with these purposes, or, in other

D words, must be relevant.

One of the questions argued was whether the reference to recovery
of sugar so long ago as 4-1-1972 did not vitiate the detention order on
the ground of its arrelevance. In reply, reliance was placed upon two
decisions of this Court where it was held that mefe references to past
activities would not vitiate a detention order as that is not irrelevant

g in forecasting future conduct. These cases were: Bhim Sen Vs. State
2}‘ Funjab,(1) and Rameshwar Shaw Vs. District Magisirate, Burdwan
Anr.(2)

The recovery of 199 bags of sugar on 4-1-1972 was not so remote
as to be considered irrelevant, particularly as hoarded rice was also
recovered on 16-5-1972, and then, finally, came the discovery of hoard-

F ed rice on 25-7-1973. It is this chain of events which, considered to-
gether, enabled the detaining authorities to form a reasonable appre-
hension as to the future conduct of the detenus.

A distinction between grounds which are merely vague and those
which are extraneous or irrelevant often tends to be over-looked. Parti-
culars of vague grounds can be, as seen already, supplied éven later

G so as to show that tne grounds were justified. If not supplied, the
detenu can alse ask for them. But, no amount of particulars of it
would cure the defect of a ground given which is extraneous to the
purposes for which preventive detention may be ordered. Any such
ground would vitiate the detention order at its inception. At any rate,
this Court could not separate the extraneous or irrelevant ground from
the proper and the relevant ones. It could only order the release of

H  detenu because something extrancous to the legally authorised objects
of detention had also affected the decision to detain.

(1) [1952] S.C.R. 18 (2) (1964 (4) S.C.R. 921,
4—14478up.C1/74
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In Tarapade De & Ors, v, the State of West Bengal, (1) a Bench
of five Judges of this Court explained the distinction between the vague
grounds and irrelevant grounds and said that they do not stand on the
same footing. It said at page 218-219) :

“We are unable to accept the contention that ‘vague
grounds’ stand on the same footing as ‘irrelevant grounds’,
An irrelevant ground has no connection at all with the satis-
faction of the Provincial Government which makes the order
of detention. For the reasons stated in that judgment we
are also unable to accept the contention that if the grounds
are vague and no répresentation is possible there can be no
satisfaction of the authority as required under Section 3 of
the Preventive Detention Act. This argument mixes up two
objects. The sufficiency of the grounds, which gives rise
to the satisfaction of the Provincial Government, is not a
matter for examination by the Court. The sufficiency of the
grounds fo give the detained person the earliest opportunity
to make a representation can be examined by the court, but
only from that point of view. We are therefore unable to
accept the contention that the quality and characteristic of
the grounds should be the same for both tests. On the ques-
tion of satisfaction, as has been often stated, one person may
be, but another may not be, satisfied on the same grounds.
That aspect however is not for the determination of the court,
having regard to the words used in the Act. The second
part of the enquiry is clearly open to the court under article
22(5). We are therefore unable to accept the argument that
if the grounds are not sufficient or adequate for making
the representation the grounds cannot be sufficient for the
subjective satisfaction of the authority”.

It, however, seems to me that whether some of the grounds are
merely vague or are irrclevant and extrancous to the purposes of the
Act, the detenu can make a representation against them in such a
way that it may be considered by the Advisory Board. The Advisory
Board has full jurisdiction to declare a detention invalid or to re-
commend that, after excluding what may be vague or irrelevant, the
detention should continue, So far as the Courts considering Habeas
Corpus petitions are concerned, they cannot enter into sufficiency of
grounds for detention. They can only declare the detention vitiated
on the ground that some of the grounds supplied are irrelevant or are
s0 vague that no effective representation is possible against them. In
those cases where detention is vitiated because particulars were not

plied at the earliest reasonably possible opportunity, so that the
right of a detenu to make a representation is held to be defeated and
on no other ground, the detention would, strictly speaking, not be
vitiated ab-inifio, but, it would become illegal only from the time when
the infringement of the right to sufficient particulars to make a repre-
sentation takes place. This takes us to the question whether the al-
leged delay in considering the petitioners’ representations was suffi-

(D) [1951] S.C.R. 212 @ 218219

A
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cient to vitiate their detentions on the ground of infringement of their
constitutional right to make representations against them.

In support of the second ground of attack—that the period of
nearly three weeks taken by the Govt. in rejecting the petitioners re-
presentstions was so long as to defeat the right of petitioners to make
a representation—the decisions cited -‘before - us on behalf of the peti-
tioners were ; Babul Mitha v. State of West Bengal & Ors.,(1)
Khaiden Ibocha Singh etc, v. State of Manipur.(2) On the other
hand, the learned Attorney General has relied on Deonarayan Mondal
v. State of West Bengal(®) in which it was held that where the
Govt. has satisfactorily explained the time taken in considering the
" detenue’s representation, there could not be said to be an undue delay
which defeated the right of a detenu to make a representation.

In the cases before us, there is no complaint that the Govt. had
not forwarded the petitioners’ representations to the Advisory Board
within a reasonable time or that the Advisory Board had taken an
unduly Jong time over the petitioners’ cases, As already indicated
above, the Advisory Board is given ten weeks’ time, under Section
11(1) of the Act, within which to make the report on a detenu’s .case,
If this provision is valid (it may be repeated that its validity is not
challenged here), it could not be said that there is under delay in
deciding a_case if there is no infringement of this provision, And, if
there is an infringement of this provision in a case that ‘would pro-
vide an independent ground for mvalidating the detention.

The only grievance of the petitioners ir! this respect is that the
Govt. had deprived them of their rights of making representations be-
cause it took too long to reject their representations on 28-8-1973
during the pendency of their petitions in this Court. Copies of their
representations to the Govt, filled by the petitioners show that they
have disputed every single fact, alleged illness, absence from Gauhati,
given names of persons from whom the rice was alleged to have come,
set up possession of licences to cover the quantities recovered in addi-
tion to taking the plea of the vagueness of the grounds of detention.
The Govt. of Assam would naturally take sometime to verify the cor-
rectness. of the allegations of fact made bﬁ' the petitioners. 1 find that
:lhti, affidavits filed on behalf of the Govt. have sufficiently explained the

elay.

Coming to the last and third ground of attack, that the detaining
authorities had not applied théir minds to the facts of the petitioners’

- cases, the basis of this attack is two fold : firstly, that the allegations

made against the petitioners were not true; secondly, that the Govt,
- of Assam had taken nearly three weeks to verify the details, so that it
: mtcllstel:le presumed that they were not there before the detention was
ordered.

As regards the first of the two grounds, I have to repeat that it is
not for this Court to consider; as a rule, the correctness or otherwise
of the assertions made on questions of fact in the returns field. The

(1) ALR.. 1973 5.C. 197; (2) [1973] (1) SCR. 1022,
(3) ALR. 1971 8.C. 1353.
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matter is still pending before the Advisory Board which can examine
them, We cannot, by holding that the detaining authorities had come
to some incorrect conclusion, infer that they must have failed to apply
their minds to the allegations made and facts ascertained by them. The
detailed affidavits filed in reply show that they had fully applied their
minds to the conflicting versions on questions of fact. As regards
the second ground, it is enough to point out that the Govt, of Assam
could not be presumed to be in possession of all the facts taken into
account by the detaining officer. The detaining officer had not con~
sulted the Govt. of Assam before ordering detention. Therefore, the
reasonable time taken by the Govt. of Assam in making enquiries only
shows that it took care to verify the correctness of allegations made by
the petitioners, or, in other words, that it really applied its mind to the
facts of their cases.

As the petitioners’ cases are still pending before the Advisory Beard,
I think we ought to observe that any opinion which we may have ex-
-pressed, in the course of discussion of matters argued before us, on
%uestions pending before the Advisory Board, would not preclude the
oard from going into either questions of fact or of iaw raised by the
petitioners before the Advisory Board. All that we could and should
hold here is that the petitioners have not established an infringement
of their constitutional right under Article 22(5) to be afforded the
earliest opportunity of making effective representations against their
detention orders on the facts of the cases before us. They have, .in
fact, made representations, including those against alleged vagueness
of some grounds, to the Advisory Board. Power has been expressly
given to the Board by Section 11(1) of the Act, to call for further
information, even suo moto, from the appropriate Government, if it
deems it necessaty to do so. The whole opinion of the Board is not
confidential under Section 11(4) of the Act. The effectiveness of the
representations made by the detenues could only be guaged after the
Advisory Board has given its opinion,

The question whether the grounds of detention show that the deten-
tion is ab initio illegal must, it seems to me, be kept distinct from the
question whether they are so vague and devoid of particulars as to
amount to a denial of the right to make an effective representation at -
the earliest opportunity. The totality of relevant facts and circum-
stances of each case must be taken into account to determine whether
the opportunity of effective representatipn has been denmied. The
alleged vagueness or want of particulars, must be viewed in the con-
text of the nature of activities alleged, the substance of the allegations
made, the contents of actual representations made, and, last but not
the least, the effect they have actually produced. And, in considering
the last mentioned question, the fact that the case is still under con-
sideration, within the legally fixed period of ten weeks from the deten-
tion, before an Advisory Board, which has full power and jurisdiction
to eliminate some grounds as vague or wanting in particulars and to
determine the sufficiency or otherwise of the rest of the grounds and
particulars supplied, cannot be ignored.

1f matters in dispute, including disputed questions of fact, relating
to the validity of a detention had necessarily to be determined in this
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Court whenever a Habeas Corpus petition is filed, it is defficult to see. -
why the principle could not be extended so that an under trial prisoner,
charged with the commission of an offence, could insist that the ques-
tion of his innocence or guilt be tried and determined by this Court
directly pending his trial by a court. of competent jurisdiction. In a
case of preventive detention where fairly triable questions of fact or
law, which can be more appropriately gone into and decided by an
Advisory Board, are pending before the Board, the petition should
be dismissed as premature barring very exceptional circumstances as
already indicated above. -

. dIn Halsbury's “Law of England (III Edn. (Vol. 11) p. 46), we
nd :

“Although the Habeas Corpus Act, 1816, enables the
return to be controverted, and a total absence of jurisdiction,
or matters in excess of jyrisdiction, may be alleged and prov-
ed by affidavii, facts alleged on the return which were within
the jurisdiction of a court cannot be controverted”.

I find that the petitioners before us have neither proved an excess
of power to detain on grounds alleged against them nor that their
ed by affidavit, facts alleged on the return which were within

the jurisdiction of a court cannot be controverted”.

No doubt this Court must zealously protect the personal freedom
of citizens against arbitrary or unconstitutional invasions of it by ex-
ecutive authorities, But, 1t does not appear to me to be necessary,
in order to do that, to stultify what is, in some respects, the more
effective method of consideration of the whole case by an Advisory
Board which could consider sufficiency of grounds of detention. In
this respect the Board could do more than we could ordinarily do in
exercise of our writ issuing jurisdiction. To allow the legally pres-
cribed procedure for protection of personal liberty to operate freely
and consistently with the social interests preventive detention is meant
to safeguard appears to be the path of judicial wisdom.

A Habeas Corpus proceeding should test the legality of a detention
and not the draftsmanship of the officer who passes a detention order
or sends the grounds of his satisfaction, Even if some of the grounds
of detention are vague but others could reasonably satisfy the detain-
ing authority that, to prevent much greater apprehended harm to social
good from the anti-social activities of an individual, his preventive de-
tention js imperative, the sufficiency of the remaining’ grounds of deten-
tion should be allowed to be determined by those charged with the duty
to consider this quesfion. We cannot indirectly do what we have
repeatedly held to be not possible for this Court to do directly, or, in
other words, we should not undertake to determine what is really and
substantially only a question of sufficiency of grounds of detention,

Some vagueness seems often unavoidable and can almost invari-
ably be discovered if we search assiduously for it among grounds of
satisfaction Telating to future course of conduct.of an individual about
which the detaining authority has to attempt a reasonable and honest
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forecast. It is only where a vagueness or indefiniteness is disclosed
which either makes the satisfaction quite illusory and unreasonable or
which really disables a detenu from making an effective representation
that a detention is vitiated on such 4 ground. I am not at all satisfied
that this is the position in the case ‘before us.

The consequence of the views held and expressed by me above is
that T would dismiss these writ petitions.

ORDER

In view of the majority judgment, the rule nisi is made absolute,
We direct the immediate release of the petitioners from custody,

V.PS.



