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R. CHANDRAN
V.
M. V. MARAPPAN
April 23, 1973
[D. G. PALEKAR AND A. ALAGIRISWAMI, JJ.]

Madrus Village Panchayats Act, Ss. 20 and 30—Election of President from
voters—Candidate’s name included in voters list—Age qualification if conclusive.

Constitution of India, 1950, Art. 227-—Power of revision—Scope of.

The appellant was elected to the office of President of Village Panchayat of a
village in Tamil Nadu. The respondent filed an election petition contending
that the appellant had just completed 19 years of age and was therefore incom-
petent to be elected as President. The Election Tribunal dismissed the petition
but the High Court, in revisicn under Art. 227 of the Constitution, took the view
that the appellant was not above 21 years and set aside the election,

Ailowing the appeal to this Court,

HELD : (1) The High Court erred in dealing with the matter as if it was
dealing with an appeal under s. 96, C.P.C. [47Fj

(2) In regard to the election to the villags panchayats: either of members
or of the President. there is no constitutional provision laying down any age
limit. Under s. 30 of the Madras Village Panchayats Act, the President of a
village panchayat shatl be elected by the persons whose names appear in  the
electoral roll of the panchavat from among themselves. Section 20 of the
Act does not lay down a qualification for a voter but only adopts the qualifica-
tion laid down for persons to bz included in the electoral roll of the Legislative
Assembiy constituency of which that village may be a portion. The provisions
of Art. 326 of the Constitution are not attracted in deciding upon the validity
of the inclusion of a person’s name in the electoral roll for a panchayat merely
because the Panchayats Act has adopted a part of the electoral roll for an
Assembly constituency as the electoral roll for the Panchayat. Therefore, all the
decisions of this Court regarding the finality of the electoral roll would apply
to the interpretation of s. 20 that is, once a person’s name has been included in
the electoral roll his right to vote cannot be questioned when he tries to cast his
vote or to stand for election or even after the election is over, [48E—F: 49B—
E; 50G—H]

Durga Shankar Mehta v. Thakur Raghuraj Singh, (19551 1 S.CR, 267, §. K.
Choudhury v. Baidyanath Panjiar, [1973] 1 8.C.C. 95 and B. N. Ramaswamy v.
B. M. Krishnamurthy, [1963] 3 S.C.R. 479, followed,

Mahmadhusein v. Q. Fidaali A 1.R. 1969 Guj., 334 Ghulam Mohiuddin v.
Election Tribunal, A.1.R. 1959 All, 357, Jagannath v. Sukhdeo, AIR. 1967
Bom. 317 and P. Subramaniam v. S. Pacharmuthu & Ors. 85 L.W. 567

approved.

Viswanathan v. Rangaswamy, 1966 (2) M.L.J. 560; ALR. 1967 Mad. 244,
Goverdhanareddy v. Election Tribunal AYR. 1970 A.P. 56 and P. Kunhiraman
v. V. R. Krishna Iver, ALR. 1962 Kerala 190, over-ruled.

Roop Lal Mehta v. Dhan Singh, ALR. 1968 Punjab 1, referred to,

Crvi, AppELLATE JUrispICTION : Civil Appeal No. 1724 of
1972.

Appeal by special leave from the judgment and order dated April
17, 1972 of the Madras High Court in C.R. No. 1830 of 1971.

M. Natesar. and J. Ramamurthi, for the appellant.
K. Jayaram and K. Doraswami, for the respondent,
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The Judgment of the Court was delivered by—

ALAGIRISWAMI, J.—This appeal arises out of the election to the
officc of President of the Muthugapatti village Panchayat in Salem
district of Tamil Nadu held on 31-7-1970 in which the appeliant
secured 1256 votes as against 1015 secured by the respondent and
was declared elected. Thereupon the respondent filed an election
petition before the Election Tribunal questioning the election. His
contention, was that the appellant had just completed 19 years of age
and was, therefore, incompetent to be elected as President. The elec-
tion Tribunal held that it was not established that the appellant was
belew 21 years of age. It was contended before the Election Tribunal
on behalf of the appellant that once his nazac was found in the electoral
rolls his election cannot be questioned on the ground that his age was
below 21 Relying upon the decision of the Madras High Court in
Viswanathan v. Rangaswamy(}) the Election Tribunal rejected this
contention, but as it had held in favour of the appellant on the question
of age, it dismissed the election petition. On an application filed before
the High Court of Madras by the respondent under Art. 227 of the
Constitution to revise the order of the Election Tribunal, a learned
Single Judge took thc view that the age of the appellant was not
above 21, He went further and held that his age was below 19
though the election petitioner himself had contended that he was iust
above 19 and had produced an extract purporting to be from the birth
register of the village. According to the election petitioner the su-cass-
ful candidate’s father had only two sons and the successful candidate
was the seccond of them and the extract from the birth
register related to him. According to the appellant his father had
four sons, of whom he was the 3rd and he was aged 21. The learnad
Tudge held by a process of reasoning, which is a little 'difficult to follow,
that the extract from the birth register produced before the Court did
not relate to the appellant but related to the appeliant’s elder brother
and therefore the appellant was below 19, The Higb Court treated
the matter as though it was dealing with a first appeal under section 96
C.P.C. and not its powers under Art. 227 of the Constitution, It did
not deal with the question of law which would have been its legitimate
province,

However, the important question for decision in this case is whether
once a person’s name is found in the electoral roll of the village pan-
chayat it is open to the Election Tribunal or any other authority to
question the fact that he was above the age of 21. The decisions of
this Court which have held that in the case of an election to the Legis-
lative Assembly the‘question-of age could be gone into were only
where Art, 173 of. the Constitution was attracted and the candidate
was not over 25 it was a breach of the constitutional provision, Other-
wise in respect of the voters whose names are found on the electoral
roll, this Court has consistently taken the view that the questinn of
their age cannot be gone into in a petition questioning an election.

(1) 1966 (2) M. L. J. 560 : A.LR. 1967 Mad, 244,
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In regard to elections to village panchayats either of members or
of the president there is no constitutional provision laying down any
age limit. Art, 326 of the Constitution, which lays down the principle
ot adult sufirage, lays down that all persons over the age of 21 shall
be entitled to vote. But that is because the article specifically says
s0; otherwise as pointed out by the Punjab and Haryana High Court
in Roop Lal Mehta v. Dhan Singh(!) any person over the age ot 18
would be an adult. That apart, the State Legislature is fully competent
to legislate in respect of qualifications of voters and candidates for
clection to various local bodies in the State and there is no constitu-
tional limitation on them so as to make adult suffrage a requisite for
a valid provision of law. They can as well make any person over
the age 18 eligible to vote and stand for election or they might take
a retrograde step and provide, as was the situation some years ago,
that only rate payers can be voters or candidates for election. There-
fore decisions of various courts which held on the basis of Art. 326
of the Constitution that the age limit of 21 years is a requisite guali-
feation for inclusion in the electoral rolls of those local bodies and
names included in the roll otherwise would be non est are wholly un-
sustainable, Under this category come the decision of the Madras

_ High Court, already referred to, as well as of the Andhra Pradesh High
"Court in Goverdhanareddy v. Elec. Tribunal(®) and Kerala High Court
in P, Kunhiraman v. V. R. Krishna I'yer(?).

This Court has, in numercus decisions beginning from the one in
Durga Shankar Mehta v. Thakur Raghuraj Singh(?) and down to 1ts
latest decision in S. K. Choudhary v. Baidyanath Panjiar(®), consis-
tently held that when once a person’s name has been included in the
clectoral roll his qualifications to be included in that roll cannot be
questioned either when he tries to cast his vote or to stand for election
ot even after the election is over. It is not necessary to refer to all of
them or to quote from them. The only exception madz has been in
respect of the requirement under Art. 173 of the Constitution.

Let us, therefore, consider ti.c position of law under the Madras
Village Panchayat Act. Under s. 20(1) of the Act every person who
is qualified to be included in such part of the electoral roll for any
Assembly constituency as relates to the village or town or any portion
of the said village or twon shall be entitled to be included in the electo-
ral roll for the panchayat, and no other person shall be entitled to be
included therein. It is not necessary for the purpose of this case to
refer to the explanation to that section. Under sub-section (2) of
that <ection any person authorized in this behalf by the Government
shall for the purposes of that Act prepare and publish in such manner
and at such time as the Government mav direct, the electoral roll for
the panchayat or the alterations to such roll, as the case may be. There
is a proviso and an explanation to this sub-section which we need

(1} A.LR. 1968 Punjab 1. (2) ALR. 1970 A.P. 56.
(3) ALR. 1362 Kerala 190. (4) 1955 (1) S.C.R. 267.
(5) 1973 (1) S.C.C. 95.
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not refer to for the purposes of this case. Sub-section(5) of that
section provides that :

“Every person whose name appears in the electoral rolt
for the panchayat shall, so long as it remains in force and sub-
ject to any revision thereof which might have taken place and
subject also to the other provisions of this Act, be entitled to
vote at an election; and no person whose name does not
appear in such roll shali vote at an election.”

Thus, the section itself does not lay down the qualification for a voter,
it only adopts the qualification laid down for persons to be included
in the electoral roll of the Legislative Assembly constituency of which
that village may be a portion, It follows, therefore, that all decisions
of this Court holding that when once a person’s name has been includ-
ed in the electrol roll, his right to vote cannot be questioned would
be applicable in interpreting section 20 of th Madras Panchayats Act.
S. 22 lays down that :

“No person shall be qualified for election as a member
of a panchayat unless his name appears in the electoral roll
of the Panchayat.”

Sections 23 to 26 refer to various disqualifications for membership
which do not arise in this case, Under s. 30 the president shall be
elected by the persons whose names appear in the electoral roll for tLe
panchayat from among thmselves,

In Durga Shankar Mehta v. Thakur Reghuraj Singh (supra) this
Court observed :

“In other words, the electoral roli is conclusive as to the
qualification of the clector except where a disqualification is
expressly alleged or proved. The electoral roll in the case of
Vasant Rao did describe him as having been of proper age
and on the face of it therefore he was fully. qualified to be
chosen a member of the State Legislative Assembly. As no
obiection was taken to his nomination before the Returning
Officer at the time of scrutiny, the latter was bound to taks
the entry in the electoral roll as conclusive; and if in these
circumstances he did not reiect the nomination of Vasant
Rao, it cannot be said that this was an improper acceptance

of nomination on his part............ It would have been
an improper acceptance, if the want of qualification was
apparent on the electoral roll itself........ But the election

should be held to be void on the ground of the constitutional
disqualification of the candidate and not on the ground that
his nomination was improperly accepted by the Returning
Officer.”
This was a case where “Vasant Rao was under 25 vears of age and,
therefore, not qualified under Art. 173 of the Constitution.” In B. N.
Ramaswamy v. B. M. Krishnamurthy(!) this Court had to consider
the case of an election to a Panchayat in the State of Mysore, There

(1) [1963] (3) 8.C.R. 479.
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also the electoral roll was prepared on the basis of the electoral roll
for the Assembly constituency in which the panchayat was included.
Section 10 of the relevant Act provided that “every person whose
name is in the list of voters or any panchayat constituency shall, unless
disqualified under this Act or under any other law for the time being
in force, be qualified to be elected as a member of the panchayat”
which is more or less similar to section 22 of the Madras Act. The
name of the appellant in that case was admittedly included in the
electoral roll of the Mysore Legislative Assembly but it was contended
that the Electoral Registration Officer did not follow the procedure
prescribed for such inclusion under the Representation of the People
Act, 1950. This Court held that though this was not done, the in-
clusion of his name in the electoral roll was not a nullity and that tke
non-compliance with the procedure prescribed did not affect the juris-
diction of the electoral registration officer and it could not make the
officer’s act non est. This Court further proceeded to point out :

“The Act proceeds on the basis that the voters’ list is
final for the purpose of election...... In view of s, 10 of
the Act it cannot be said that there is any improper accept-
ance of the nomination of the appellant, for, his name being
in the list of voters, he is qualified to be elected as a mem-
ber of the Panchayat. There is, therefore, no provision i
the Act which enables the High Court to set aside the elec-
tion on the ground that though the name of a candidate is
in the lList, it had been included therein illegally.”

The laws of various States regarding the preparation of electoral rolis
for various local bodies in the States proceed on the basis of the
electoral rolls prepared for the concerned Legislative Assembly consti-
tuency. Therefore all the decisions of this Court regarding the finality
- of the electoral roll apply directly to the electoral rolls of the various
local bodies.

After the decision of this Court in B. M. Ramaswamy’s case
there was no room for any further difference of opinion on the matter.
It is, therefore, all the more surprising that the Andhra Pradesh High
Court in Goverdhanareddy v. Elec. Tribunal (supra) and the Madras
High Court in Viswanathan v. Rangaswamy (supra) took a different
view even after taking note of -the decision of this Court. Both these
decisions, as we have pointed out earlier, proceed on a whollv wrong
assumption. Their attempt to distinguish the decision of this Court n
B. M. Ramaswamy's case is pointless. The provisions of Art. 326
of the Constitution are not attracted in deciding upon the validity of
the inclusion of a person’s name in the electoral rolt for a Panchavat
merely because the Panchayats Act has adopted a part-of the elec-
toral roll for an Assembly constituency as _the elecfgra‘l roll for the
Panchayat. And in any case all the decisions of this Court on the
finality of the electoral roil and their not being liable to be questioned
would equally apply to the electoral rolls of l.ocal bodies. For the
reasons we have aiready given the view consistently faken by this
Court that when once 2 name is found in the electoral rolt its inclu-
sion could not be questioned in any election petition must be followed.
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A The decisions of the Madras, Andhra and Kerala High Courts, al-
ready referred to, should be held to be erroncous and that of the
Gu;arat High Court in Makmadhusein v. O. Fidaali(?), Allahabad
Hygu Court m Ghulam Mohiuddin v. Election Tribunal(*), Bombay
High Court in Jagannath v. Sukhdeo(®), and Punjab and Haryana
High Court in Roop Lal Mehta v. Dhan Singh (supra) as correct. In
this case, therefore, it was not open either for the Election Tribunal
or for the High Court to go into the question regarding the appellant’s
age. The latest decision of Kailasam, J. in P, Subramaniam v. §.
Pachamuthu & Ors.(*) is consistent with the view we have taken.

The appeal is, therefore, allowed, the High Court’s judgment set

aside and the order of the Election Tribunal restored. The respondent
will pay the appellant’s costs.

VPS Appeal allowed

(1) ALR. 1969 Guj. 334, (3) ALR. 1967 Bom. 317.
@ AIR. 1959 All 357. (4) 85 L. W. 567.



