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STATE OF JAMMU AND KASHMIR & ORS. 
v. 

HAJJ WALi MOHAMMED AND OTHERS 
August 8, 1972 

[A. N. GROVER AND D. G. PALEKAR, JJ.] 

80 I 

Jammu and Kashmir Municipal Act, Samvat 2008, ss. 129, 238 and 
239-Notice affixed to property-No proof of attempted service-I/ su[Ji­
cient-Grant of 24 hours time to demolish structures· in which bu~iness 
was be'ng carried on-No opportunity given to repair-I/ time given 
reasonable. 

Buildings and structures in which the respondents were carrying on 
their business were ordered to be demolished under s. 129 of the Jammu 
and Kashmir Municipal A~t, Samvat 2008. Only 24 hours time was 
gh-en to the respondent for dismantling the structures. · The notices were 
never ,erved upon the respondents but were affixed on the premises. The 
municipality demolished the properties. In writ petition filed by the res· 
pondents the High Court held that the orders passed by the appellants 
were illegal. 

Dismissing tP.c appeal to this Court, 
HELD : Owing to "the non-compliance with the provi,ions of ss. 238 

and 239 of the Ac~, the action taken by the municipality in the matter 
of demolition must bo held to be entirely illegal and contrary to Jaw. 

[811A B] 

(I) Section 239 of the Act gives the procedure relating to authentica. 
ti()n of service of a v31id notice. Under sub--s. (i) every notice may be 
served in the manner provided for the serv'ice of summons in the C.P.C. 
so far as may be applicable. Even accepting the contention of the appel­
lant that ti:ie respondent~ refused to accept the notices and that was the 
reasun for ·affecting service by affixation, the provisions of OR 5, r. 9 of 
the Code were· not complied with. No proof was adduced by way of an 
affidavit of ·the pmcess server or any other officer regarding the attempts 
to serve the notkes. Production by the respondents of the notices or 
admission that 'there was affixture did not dispense with complianre with 
the requirements of the statutory provisions contained in s. 239 in the 
matter of service of notices. [809F-G; 810A-C] 

(2) (a) Section 238 of the Act provides that when any notice under 
the Act requires any ac~ to be done, for which no time is fixed by the 
Act a reasonable time for doing the same shall be specified in the notice. 
Section 129 tloes not specify .or fix any time for complying with the notice 
issued under that section. Therefore, a reasonable time for doing the acts 
required .to be done by the notice had to be specified. [809F; 81 OC-D] 

(b) Section 129 also contemplates that the owner may be required 
either to remove the structure or to cause such ·repa·irs to be made to it as 

·m.ay, be c'pnsi~ered nece~sa:~ for public safety, But, i~ the present case, 
no time was given for repairing and the owner or occupier of the property 
was straightway required to demolish the building or the structure. Con· 
sidering that at no previous stage the offic~rs of the municipality . ~ad 
formed the OTJinion that the structures were tn such a dangerous cond1bon 
that thev shoJ"ld be demoli,hed, tt~ drastic step of demolition directed 
to .be taken in 24 hours, appears, on the face of it, to be harsh and 
unusual [810D·Gl 
2-LI 72S"p.Cl/73 
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Therefore, the notices issued to the respondents did not comply with 
the provisions of s. 238 and the time granted was so short that it was not 
possible for the respondents eiher to comply with the notices or to take 
any effective steps in the matter of filing an appeal or revisions to the 
appropriate authorities. [810H] 

[The contlusions and abservations of the High Court relating to collu­
•ion between various government officers for dispossessing the respondents 
from their properties and demolL•hing them and the ma/a fide nature of 
their action have not been dealt with by this Court in view of the decision 
regarding the illegality and invalidity of the demolition carried out pur­
•uant to the notices issued under s. 129. Hence, the observations made 
by the High Court or the conclusions reached by it on all those other 
points would not be binding in any proceedings which may be initiated or 
taken or continued either by the respondents or the appellants under law] 

[SOSH; SllB·CJ 
CIVIL APPELLATE JURISDICTION : c. A. Nos. 144 to 147 

of 1969. 
Appeal by rertificate from the judgment and order dated 

19th July 1969 of Jammu and Kashmir High Court in Writ 
Petition No. 216 of 1968. 
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L. M. Singhvi, P. C. Bhartal'i, Ravinder Narain a11d !. B. D 
Dadachanji, for the appellant. 

A. S. R. Chari, K. R. Chaudhuri, K. Rajendra Chowdhary 
and H. N. Tiku, for respondent (in C.A. No. 144 of 1969) 

V. A. Seyid Muhammad, K. R. Nagaraja, S. K. Mehta and 
M. Qamaruddin, for respondents (in C.A. Nos. 145-147 of 
1969). 

The Judgment of the Court was delivered by 
Grover, J. These appeals arise out of a common judgment 

of tne Jammu & Kashmir High Court given in four writ petitions 
filed by the respondents. 

The respondents are stated to be purchasers of certain 
premises which were originally owned by Dewan Bishan Das who 
was a former Prime Minister of the State of Jammu & Kaslunir. 
He had constructed several buildings and structures on the dis­
puted property which was situated in Magharmal Bagh in 
Srinagar. The respondents Haji Abdul Aziz Shah and his wife 
Abdul Saiem Shah and Haji Mohammed Ramzan Shall pur­
chased rights in 8 Kanals 9 Marlas and 10,000 sq. feet of the 
area bearing Khasra Nos. 885 and 890 by two sale deeds which 
were got registered in July 1967. Respondent Haji Wali 
Mohammed purchased rights in the land measuring 25,704 sq. 

· feet along with buildings and garages situated in Sarai Pain near 
the Exhibition Grounds. According to the respondents they 
started their own business establishments in the properties w1iich 
had been purchased. It may be mentioned that the properties 
had been sold by Purmesh Chander and others who were heirs 
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A of Dewan Bishan Das to the respondents. For the purpose of 
more detailed fac;s we may refer to the petition filed by .the res­
pondent Haji Wali Mohammed. It was alleged therein that in 
the month of December 1967 municipal buildings in Harl Singh 
High Street, Srinagar caught fire. The Municipality cleared the 
debris and took possession of. the lands which became ·vacant as 

B a result of the buildings having been destroyed by the fire. It was 
alleged that the Deputy Commissioner who was also the Estate 
Officer purp0rted to issu~ certain notices in terms of the prov!­
sions of the Land Grants Act 1960 and the Jammu & Kashmir 
Public Premises (Eviction of (Unauthorised Occupants) Act 
1959. These notices, however, were never served on the writ 

c petitioners. Para 9 of the petition was as follows : 
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"That petitioner is not liable to any proceedings 
under any provision of the aforementioned laws. That 
matter being, however, before the Estate Officer will be 
dealt with in terms of law''. 

It was further alleged that on January 9, 1968 the Administrator 
of the Srinagar Municipality got a notice affixed near the peti­
tioner's property. This notice purported to have been issued 
in terms of s. 129 .of the Municipal Act of Samvat 2008. The 
said notice was never served upon the petitioner according to 
law. Only 24 hours' notice was given for dismentling the huge 
structures on the petitioners' land. This was followed by a very 
large number of police personnel and municipal employees com­
ing to the property of the petitioner on January 11, 1968 .who 
demolished the properties of the petitioner. Even the movable 
properties like iron pipes, timber and fixtures were either damaged 
or removed. The Administrator also took illegal possession of 
the petitioner's property without any authority .of law. It was 
prayed that a writ or direction be issued to the Administrator of 
the ¥unicipalit~ prohibiting . ~im from interfering with the 
physical posse~s10n -of th~ petitioner and commanding him to for­
bear from tak~ng possession of the property without authority of 
law. The notice issued under the signature of the Adminisirator 
of the Municipality which was annexure B -to the petition was 
as follows :-

. "Whereas your one storeyed garage without a roof 
s~tuate at Ba~ Magharmal is in a dilapidated condi­
t10n ~~d there 1s a danger of an accident u/s 129 of the 
Mumc1pal Act of 2008, therefore, you are hereby in­
formed through this notice of twenty four hours 
under the said section to dismantle the said structure 
within the said period. In case of non-compliance the 
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Municipality will get it demolished through its em­
plqyees and will recover the charges thereof from 
you" 

A letter as well as a tefogram were sent by the Advocate of Haji 
Wali Mohammed on 10th and 12th January 1968 respectively 
to the Administrator calling upon him, inter alia to stop all illegal 
action of demolition of the building as also the structures on the 
property of Haji Wali Mohammed. It was also pointed out that 
property worth several lakhs had been damaged or destroyed. 

by means of a petition dated February 18, J,!)68 Haji Wali 
Mohammed sought to introduce some additional grounds .in the 
writ petition. These were : 

(a) "That the proceedings taken against the peti­
tioner by respondent No. 2 under sections 4 and 
5 of the Public Premises Eviction Act are ultra 
vires the Constitution and violating fundamen­
tal rights and liable to be quashed. 

( b) That Sections 4 and 5 of the Act violate Article 
I 4 of the Constitution of India". 

An additional prayer was introduced t;) the effect that the writ 
be issued against the Estate Officer and the State of Jammu & 
j< 1shmir quashing proceedings under the Public Premises Evic­
iion Act pending before the Executive Officer. 

The respondents filed preliminary objections to the writ peti­
tion saying that the Public Premises Eviction Act had been held 
to be intra vires and that the petition was misconceived and be­
cause other efficacious remedies by way of appeal and suit were 
available the writ petition should be dismissed. The Executive 
Officer filed a return dated June 7, 1968 denying most of the 
averments contained ln the writ petition and it was not denied 
that the notice had been issued under s. 5 of the Public Premises 
Eviction Act. It was, however, claimed that the same had been 
done in accordance with law. It was denied that the petitioner 
Haji Wali Mohammed had any locus standi to file a petition 
because the transaction by means of which he claimed to have 
acquired the rights was null and void. The Admini~trator a_lso 
f:Jed a reply in which he maintained that the Estate Officer was 
within his rights in the proceedings taken under the Public Pre­
mises Eviction Act as also under the Land Grants Act 1960. As 
regards the notice issued under s. 129 of the Municipal Act it 
was stated that its service had not been accepted by the petitioner 
and therefore the same had to be served under the provisions of 
the Municipal Act by fixing it on the premises. Paragri.phs 12, 
1 3 and 14 may be reproduced : 
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"12. That the content§ of the para are denied as 
incorrect. The dilapidated condition of the structure 
was rendered more dangerous due to the heavy snowfall 
and as such the life of the inhabitants of the locality 
was in imminent danger and as such a notice under sec­
tion 129 Municipal Act 2008 Srinagar was warranted 
by the conditions obtained at that time and the same 
was done bona fide. 

13. That the respondent has no knowledge about it. 
That the contents of this para are partly admitted in­
asmuch as the structure was already removed as its 
dilapidated condition was a positive threat to the life 
and property of the locality and the passers by. And 
due to heavy snow fall the structure was further damaged 
and in order to ward off any threat to life and property 
to the inhabitants of the locality the petitioner and to 
the public in general. • The notice was served and re­
ceived by the Respondent No. 1 after the structure 
was demolished. 

14. The contents of the para are denied. The peti­
tioner failed to comply with the notice under section 
129 of Municipal Act 2008 and the r~spondent in exer­
cise of the powers conferred on him under. the Act, 
after getting fully convinced by the technical and expert 
opinion to avert danger to human life and property, 
demolislfed the structure". 

It was firmly claimed that the dilapidated house had been 
demolished under s. 129 of the Municipal Act. 

We have referred to 'the pleas in one of the writ p.-;:titions 
and the returns etc. filed on behalf of the respondents before the 
High Court in some detail because one of the main grievances 
of Dr. Singhvi, who app.eared for the appellants in this Court, 
relates to the High Court having gone into Gnd decided certain 
points which did not arise on the pleadings. The High Court in 
its judgment referred to some admitted facts which had been 
concluded from the unrebutted assertions made by the peti­
tioner and also from the government file No. 56 l produced by 
•he Additional Advocate General. It referred firstly to the law 
uncler which the land, which according to the Str.te, had been 
i::ranted to Dewan Bishan Das on what is called Wasidari tenure 
was substantially a lease-hold tenure. The possession of the 
land could be resumed by the State on certnin co!lditions one of 
which was that the compensation was to b,e assessed by the Gov­
ernment in accordance with paragraph 21 of the rules for grant 
of land in Jammu & Kashmir State for building purposes ami 
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the compensation was to be paid to the lessee. On September 22, 
1957 the Government decided to resume the lands in question as 
they were required for constructing the tonga and lorry stands. 
Certain orders were passed later by which the lands sought to be 
resumed were to be transferred in favour of the Road and Build­
ing Department for government purposes. The orders were made 
that the possession was to be taken only on payment of com­
pensation. 

The compensation, according to the High Court, was ulti­
ma•ely fixed at Rs. 1,39,260/-. After certain notices had been 
served regarding fresh assessment of valuation by the Divisional 
Engineer the lessees filed appeals to the Chief Engineer. Those 
appeals were filed by the predecessors-in-interest of the respon­
dent, namely, Purnesh Chander and others. The appeals were 
dismissed. It was found by the High Court that while the cor­
respondence between the Deputy Commissioner and certain gov­
ernment departments concerned was still continuing for payment 
of compens.ation composite notices under ss. 4 & 5 of the Public 
Premises Eviction Act were served on the tenants on June 18, 
1963. Thereafter the matter was completely dropped and no 
steps either to pay the compensation to the lessees or to acquire 
the land or to continue the valuation proceedings under the afore­
said Act were taken. It is mentioned in the. judgment of the 
High Court that no reasonable explanation was given by the 
Additional Advocate General for this silence for a long time on 
the part of the government or its officers. The inference which 
the High Court drew from this Jong unexplained silence was that 
the government on second· thoughts did not want to pursue the 
matter. · 

On January 5, 1968 order of eviction was passed under the 
Premises Eviction Act. The High Court noticed the allegation 
of the parties with regard to the service of the notice as also the 
case of the petitioner that although the notice was dated January 
8, 1968 it was ante-dated the date shown being January 5,. 1968. 
That was the day on which the devastating fire broke out in the 
municipal building which was adjacent to the building in dispute 
and by which large portion of the municipal building was burnt 
down to ashes. The case of the writ petitioners before the High 
Court was that since lands had been resumed by the Government 
for purposes of building flats for the municipality, the munici­
pality thought it a fit occasion to grab the adjoining lands. Since 
its own buildings were gutted the Administrator of the Munici­
pality acting. in collusion with the Estate Officer got a notice 
issued to the petitioners under ss. 4 & 5 of, the Premises Evic­
tion Act. The Administrator also issued a notice on January 9, 
1968 under s. 129 of the Municipal Act, giving only 24 hours' 
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notice for demolishing the building if there was non-compliance 
with the order. A number of contentions were advanced on be­
half of the writ petitioners before the High Court with regard to 
the validity of the proceedings under ss. 4 & 5 of the Premises 
Eviction Act. The Additional Adv91:ate General relied on· the 
validating legislation but the High Court, after referring to certain 
decisions of this Court, took the view that s. 5 was ultra vires and 
could not be revived by 'the validating or amending legislation. 
It was observed that the only alternative for the State was to take 
fresh proceedings under L'le amended Act against the petitioners. 

As regards the notice issued by the Administrator of the 
Municipality under s. 129 of the Municipal Act the Hig)!. Court 
expressed the view that there had been interpolations in the 
notices issued on the various dates to the tenants nor hiJd the 
notices been properly served as required by the provisions of the 
Municipal Act. Furthennore the haste in which the notices had 
been issued and the buildings demolished raise "a cloud of dust 
on the nature of the proceedings taken by the Administrator". It 
was emphasised that the notice issued by the Municipality did not 
"specify the nature of the portion of the building which is dange­
rous nor does it give sufficient time to the petitioners to repair the 
buildings or to make representation to the Administrator". The 
High Court considered that it was manifestly clear that the Deputy 
Commissioner and the Administrator of the Municipality had 
entered into an unholy alliance in order to forcibly and illegally 
disposses the petitioners of their property at a time when the 
entire valley was h the grip of heavy snowfall and roads were 
completely blocked and the government and the High Court were 
functioning at Jammu. The following circumstances and reasons 
were set out for arriving at that conclusion : 

( 1 ) "That the petitioners and before them their pre­
decessors in interest were in lawful possession 
of the premises in dispute for a long time. 

(2) That .although the lands were ordered to be re­
sumed, the petitioners could not be evicted un­
til due compensation was paid to them and the 
Dy. Commissioner had himself clearly advert­
ed to this legal position in his letters to various 
authorities and had requested the Govt. for 
ma~ing funds available for payment of compen­
satton to the lessees. 

( 3) That at the time when notice und~r section 4 
and an order under section 5 of the old Act 
were issued, the compensation though assessed 
under the new Rules and not under the old 
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Rules which applied to the present case was 
neither offered nor paid to the petitioners. 
'That after issuing notice under section 4 some 
time in 1963, no further proceedings were taken 
for about five yeftrs and suddenly an order under 
s. 5 was issued on 8-1-1968. 
That the notice under s. 129 of the Munici­
pal Act bore clear marks of interpolation a11d 
was not in accordance with s. 129 of the Muni­
cipal Act. 
That even the report of the Asstt. Municipal 
Engineer on the basis of which the demolition 
was ordered merely showed that the shed was 
in a dangerous condition and it did not at all 
refer to the buildings being in such a dange­
rous condition so as to be demolished. 
That a major portion of the premises in dis­
pute were demolished on 1-2-1968 and soon 
thereafter these very premises were transferred 
to the Municipality by an executive order of 
the D.C. without sanction of the Government" 

The petitions were allowed and writs of certi- 'ari c,. ashing the 
order of eviction made against the petitioners and restraining 
the respondents from evicting them except in due course of law 
were issued. Writs of Mandamus were also issued directing the 
respondents to restore possession to the petitione ; unmediately 
of the properties from which they had been dispossessed. 

Apart from the grievance mentioned before on which a great 
deal of stress has been laid by Dr. Singhvi it has been strenuously 
urged that the High Court has gone into matters which were not 
germane or relevant and had taken into conside:ation material 
whiCh was not on the record by making use of a file which had 
been produced by the Additional Advocate General with regard 
to which no opportunity .was given to either explain or rebut the 
inferences which were drawn from the documents and correspon­
dence contained in that file. It is pointed out that in view of the 
pleadings there was no justification for going into th~ various 
points on which the Higll Court rested its judgment. 

We consider it wholly unnecessary to determine the correct­
ness or otherwise of all the findings given by the High Court, 
particularly, the conclusion relating to collusion between the 
various government officers for dispossessing the respondents be­
fore us from their properties and demolishing them and the 
mala fide nature of their action. Tt is common ground that the 
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validity of the provisions of 1the Premises. Eviction Act which 
were struck down by the High Court can no longer be impugned 
in view of the decision of this Court in Hari Singh & Others v. 
The Military Estate Officer & Another(') and the connected 
appeal. The question relating to the resumption of all the pro­
perties in dispute by the government on the ground that they were 
Wa,sidart lands was again a matter which had not been raised 
with any precision in the pleadings of the parties and it was 
wholly unnecessary for the High Court to have gone into that 
question for that reason and without relevant documents having 
teen made a part of the record. In our judgment the writs and 
orders issued by the High Court must be sustained on the princi­
pal ground which was taken up in the writ petitions and which 
related to the action taken by the Administrator of the Munici­
pality after issuing the notices under s. 129 of the Municipal Act. 
Section 129 is in the following terms : 

"Shoulci any building, wall or structure or anything 
~ffixed thr:reto, or any bank, or tree be deemed by the 
Executive Officer to be in ruinous state or in any way 
dangerous or there be any fallen building or debris or 
other material which is unsightly or is likely to be in 
any way injurious to health, it may by notice require 
the owner thereof either to remove the same or to 
cause such repair to be made to the building, wall; 
structure or bank as the Executive Officer may con­
sider necessary for the public safety and should it 
appear to be necessary in order to prevent imminent 
danger, the Executive Officer shall forthwith take such 
steps of the expense of the owner to avert the danger 
as may be necessary". 

Section 23 8 provides toot when any notice under the said Act 
requires any act to be done for which no time is fixed by the 
Act a reasonable time for doing the same shall be specified in the 
notice. Section 239 gives the procedure relating to authentica­
tion of service of a valid notice. It is provided by sub-s. ( 1) 
that every sltch notice may be served in the .manner provided for 
the service of summons in the Civil Procedure Code so far as 
may be applicable. The High Court found that the notice under 
s. 129 had not been served in accordance with law and no proof 
was ~dduced by way of an affidavit of the process server or any 
other officer of the Municipality that any attempt was made to 
serve the notices on the petitioners personally. 

It cannot be and indeed it has not been disputed that notices 
were not served in accordance with the procedure prescribed for 
service of summons in the Civil Procedure Code. Even if we 
iT)(C:iVii-;\pp"I No. 49)iiTT967)<lccTifr(J-0!1-).5.1972. 
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accept what Dr. Singhvi says that there was a refusal to accept A 
the summons and that was the reason for effecting service by 
affixation the provisions of O .5, R.19 of the Code were not com­
plied with by the filing of an affidavit of ithe serving officer etc. 
All that has been pointed out by Dr. Singhvi is that the notices 
were produced along with the writ petitions which showed that 
they had been affixed to the premises and that in the writ petitions B 
it was admitted that notices had been affixed on January 9, 
1968 on the properties of the petitioners. We, do not cor.sider 
that any such avennent dispensed with· the requirement' .of the 
statutory provision cqntained in s. 239 of the Municipal Act in 
the matter of service of notices. 

Furthennore we entirely fail to see how the requirement of 
s. ·238 of the Municipal Act was satisfied. Section 129 does not 
specify or fix any time for complying with the notice issued under 
that section. Under the provisions of s. 238, therefore, a 
reasonable· time for doing the acts required to be <lone by the 
notice was to be fixed. Taking the notice issued to Haji Wali 
Mohammed only 24 hours' time was given for dismantling ithe 
structure which was stated to be in a dilapidated condition. It 
is extraordina.:y that no time was given for repairing thei struc· 
ture and the owner or occupier of the property was required to 
straightway demolish the building or the structure. Section 129 
does contemplate that the owner may be required either to re­
move the structure which is considered dangerous or to cause such 
repairs to be made to it as may be considered necessarv for pub­
lic safety. According to all the petitioners ·they were carrying on 
their business in the buildings and structures which were ordered 
to be demolished. In the month of January there is usually a 
snowfall in the Kashmir valley as has been pointed out by the 
!Jigh Court. Considering that at no previous stage the officers of 
the Municipality had fonned an opinion that the structures in 

·question were in such a dangerous condition or were so dilapidated 
that they should be demolished the notices which were given and 
the drastic step of demolition which was desired to be taken in 
24 hours on. the face of it appeared to be rather harsh .and un­
usual. The time of 24 hours which was given for demolition was 
so short that in spite of Dr. Singhvi's arguments we have not been 
persuaded to hold that it was a reasonable time. The petitioners 
had to make some arrangements for removal of either their goods 
or business equipment or whatever articles that were lying in 
these buildings or structures. . We have no manner of doubt that 
the noticei: issued to the respondents before us did not comply 
with the provisiom of s. 238 of the Municipal Act and the time 
which was granted was so short that it was not possible for the 
respondents either to comply with the notices or to take any 
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effective steps in the matter of filing any appeal or revision to 
the appropriate authorities. 

Owing to the non-compliance with the provisions of ss. 239 
and 238 of the Municipal Act the action taken by the Munici­
pality in the matter of demolition must be held to be entirely 
illegal and contrary to law. The· conclusions and observations of 
the High Cou.rt on all the points which have not been decided by 
us become unnecessary in the view we have taken with regard to 
the illegality and invalidity of the demolition carried out pursuant 
to the notices issued under s. 129 of the Municipal Act. The 
observations made by the High Court or the conclusions reached 
by it on all the other points would naturally not be binding in 
ally proceedings which may be initiated or taken or continued 
either by the present respondents or by the appellants under the 
law. However, we uphold the orders made by the High Court 
and dismiss the appeals with costs. One hearing fee. 

V.P.S. Appeals dismissed, 


