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HARI SINGH AND ORS.

V.
THE MILITARY ESTATE OFFICER AND ANR.
May 3, 1972
[S. M. Sikr1, C.J,, J. M, SHELAT, A, N, Ray, I. D. Dua, D. G.
PALEEAR, H. R. KHANNA AND M. H. BEG, JJ.]

-Pubh‘c Premises (Eviction of Uncuthorised Occupanis) Act, (15 of
1971), s, 15 and 20—Validation of eviction orders passed under 1958-
Act—If constitutionally valid,

When the Public Premises (Eviction of Unauthorised Occupants) Act,
1958, was in force, the Government had two alternative remedies of evic-
tion of per ons in unauthorised occupation of public premises, namely,
one in a court of law by instituting a suit for eviction, and the other,
under s. 5(1) of the Act, which conferred power on the Estate Officer fo
make an order of eviction.

Orders were passed under s. 5 in 1961 and 1964, evicting the appel-
lants, and, writ petitions filed by them in the High Court weie dismmsed.
While their appeals in this Court were pending, the Public Premises
(Eviction of Unauthorised Occupant ) Act, 1971, came into force. t
repealed the 1958-Act and had retrospective operation from 16th Septemn-
ber, 1958. Under it, there is only one proozdure available for eviction
of persons in unauthorised occupation of public premises. Its scheme
is that it confers power on the Estate Officer to issue notice to persons
who ar: in unauthorised occupation of any public premi es to show cause
why an order of eviction should not be made, and after considering the
gronnds, to pass an order of eviction, ‘Premises’ are defined to include
any land or any building or part of a building. Section 20 provides that
anything done or any action taken o1 purported to have been done or
taken under the 1958-Act shail be deemed to be as valid and effective
as if such thing or action was done or taken under the corresponding
provisions of the 1971-Act.  Also, <. 15 provid:s a bar to the juris’iction
of the court to entertain a suit or proceeding in resmect of eviction of
any person in unauthorised occupation of public premises.

The aooellants challenged the comstitutionality of the 1971-Act also
in the appeals.

Dismissing the appeals,

HELD : (Per S. M. Sikri, C. J. J. M. Shelat. A, N. Ray, I. D. Dua,
D. G. Palekar and H. R, Khanna, J1.) : (1) The validity of the 1971-
Act depends on, (a) the legislative competence to validate anything dome
or action taken under thz 1958-Act; (b) whether the Legislature pos-
sesses competence over the subject matter; and (c) whether by valida-
tion the Legislature has removed the defect which the Coulrt had found
in the previous law, [523 D; 527 E—F]

. (a) In Northern India Caterers Private Ltd. v, State of Punjab, [1967)
3 §.C.R. 399 this Court held that s. 5 of the Punjab Premises and
Land (BEviction and Rent Recovery) Act, 1959, was violative of Art.
14 of the Constitution on the ground fhat, the cection left it to the un-
guided d'scre’ion of the Cohecior to taken action either under the o-dinary
Jaw or follow the drastic pro~edure provided by the section. Assuming
that the 1958-Act is uneonstitutional on the,same grond it could not
be contended that the 1971-Act could mot validate anything done upder
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the 1958-Act, becausc, s 1971-Act is effective from 16th Sepiember
1958, and provides that the action taken under the 1958-Act is deemed
to be taken under the 1971-Act, It is not a case of the latter Act validat-
ing action taken under the earlier Act, bwt a case where. by a deeming
provision. acts or things done under an enrlier Act were deemed 1o be
done under the latter validating Act, [522 D—F; 524 E—F, 525 E—Gl

M/s. West Ramnad Electrie Distribution Co. Lid, v. State of Madras,
[1963] 2 S.C.R. 747, followed. ‘

Deputy Commissioner and Collector, Kamrup & Ors. v. Dwrga Nath
Sarma, [1968] 1 S.C.R. 1 S.C.R. 561, referred to.

(b) The Legislature had legislative competence to enact the 1971-Act
and provide a speedy procedure for eviction of persons in unauthor'sed
occupation of public premises, and to pass the law with retrospective
operafion, [527 F—G]

(c) The Yegislature can put out of action retrosnectively one of the
procedures leaving one vrocedure only available and thus remove the
vice of discrimination found in Nerthern India Caterers case. {526 E—G]

State of Mysore & Anr. v. D. Achiah Chetty etc., [1963] 3 S.C.R.
55, followed,

Shri Prithvi Cotton M#ls Ltd. & Anr. v, Broach Kunicipaliy & Ors,
[19701.:;1 S.C.R. 388, referred to.

(2) Since the word ‘premises’ means land which includes agricultural
land, the appellant who was in unauthorised occupation of agricultural
land belonging to the Government, was validly evicted under the Act.

[528 Al

(3) A procedure for eviction may be available uader the Pun’ab
Tenancy Act, 1887; but it could not, on that account, be contendrd that
the procedure under the 1971-Act offended Art, 14, The 1971-Act
provides only one procedutre for ejec'ment of persons in unauthorised
occupation of public premises, and there is no vice of discrimination
under it, [528 A—C]

Per M, H. Beg J.: (1) Thi- Coust had not dec'ared any part of the
1958-Act to.te a void piece of legislation, and therefore, ne question of
applying -Art. 141 of the Constitution arises because of the dec’s'on of
this Court in Northern India Caterers Private Lid, v. State of Punjab,
[1967] 3 5.C.R. 399 [529 (]

¢2) The assumption that the provisions of the 1958-Act were void
and that therefore action taken under it could not be legalised or validated
is erropeous.. [529 C—E]

In the Northern India Caterers cae s. 5 of the Punjab Public Pre-
mises and Land (Eviction and Rent Recovery) Act 1959, was
he'd to be invalid because of the optien left to adopt either the
procedure undet the section or the procedure under the ordinary law
which lay ourside the Act. The defect o lactma in the Punjab Act which
invaligated the secton was that it did hot confain a prohibition against
the alternative Wro~edure and not, that it contained something which was,
in itself, prohibited. The uncomstitutionality of the seértior thus really
arose from matters extraneous to the Act, That case Taid down wo'hing
more than that althdugh the more drastic procedure may be otherwise
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valid, yvet it became unenforceable in the situation emerging from the
totality af provisions of law considered ihergin. Thers is nothing in the
decision 10 justify the view that the section was per se or ab initio void.,
) [530 B—FT
(3) The resuit of the 1971-Act is pothing short of a re-emactment
retrospedtively so that no ground is left open for the argument that there
is any possibility of discrimination between different unauthorised occu~
pants of public prermises. Since the date from which the 1971-Act be-
came applicable the validity of any past action under the 1958-Act will
have to be adjudged in the light of the provisions of the 1971-Act. If
some proceeding taken was ul pending its correctness and validity
would be governed by the requireme:nts laid down in the 1971-Act, be-
cause, the proozeding taken under the 1958-Act would be deemed to be
a proceeding under the 1971-Act.  The rights protected by the pro-
cedure in the 1971-Ac* were not infringed by the action taken under the
earlier Act, because, the procedure for eviction including the right of
appeal is identical under bo*h Acts. [530 G-H; 531 A-D]

(4) Bven if it is case of validation and not one of Te-enactment, in
substance, it also mads invalid any possible d'scriminstory act which
may have been committed during the currency of the 1958-Act. [531 D-E]

(5) Thers is no substanee in the contention that the effect of s 20
of the 1971-Act was really to validate what was merely ‘purported to
have been done’ in the past, and that therefore, it could not be deemed
to be action taken under the 1971-Act. The word ‘purported’ is uscd
only to descrite or identify the pa t action taken under the rep:a'ed Act
and has no effect beyond that. Therefore, the action taken would now
be deemed to have been taken under the 1971 Act, (531 E—G]

(6) If at all, the drastic procedure in th: 1958-Act was merely
under a shadow, or, in a state of susmension or unenforceability due to
reasons falling outside the Act; but once those reasons were elimiated
by the new enactnrent the shadow i removed and the procedure became
operative and effactive retrospectively. The eff2ct; of the 1971-Act was
that the option to procesd to evict unautherisxd occupants in any way
outside the Act was shut out retrospectively and it was within the legis-
lative competence of Parliament to do so the action taken against the
apgellants is not invalid when tested by the provi ions of 19;!'513-Act. .

2 A—-Di

Keshavan Madhava Menon v. The State of Bombay, [1951] S.C.R.
228, Behram Khurshed Pesikaka v. The Sta'e of B-mbay, [1955] 1 S.C.R.
613, Saghir Ahmad v, The Siate of UP. & Ors. [1955] 1 S.C.R. 707,
Bhikaji Narcin Dhekras-& Ors. v. The Sta'e of M. P. & Ors., [1955}
2 S.C.R. 585, M. P. V. Sundararnmior & Co. v, The §'ate of A. P. &
Anr, [1958) S.C.R. 1422, Deep Chand v. State of U.P. & Ors. [1859]
Supp. 2 5.C.R. B8, Mahentra Lal Jaini v. The State of U.P. & Ors,,
(1963} Supp. | S.C.R. 912, B. Shama Rac v. The Union Torritory of
Pondicher-y, [1967] 2 S.C.R. 650, Deputy Commissioner & Collector,
Kanpur & Ors, v. Durga Nath Sarma, [19681 1 S.C.R, 561 ani P.

. Bhooma Reddy v. State of Mysore & Ors., [1969]1 3 5.C.R. 14 referred
to, ‘

CrviL. APPELLATE JURISpICTION : Civil Appeal No., 493
of 1967.

Appeal from. the judement and order dated September 6,
1966 of the Puniab High Court in Letters Patent Appeal No. 234
of 1963 and Civil Appeal No. 1456 of 1968.
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Appeal from the judgment and order dated December 21, 1967
0§ ;l;% gatna High Court in Civil Writ Ju:isdiction Case No, 222
-0 .

Rameshwar D'al, Sharda Rani and A. D, Mathur, for the appel-
lants (in C.A. No. 493 of 1967). PP

K. K. Sinha, §. K. Sinha, B. B. Sinha and S, K. Bisaria, for the
-appellants (in C.A. No. 1456 of 1967).

Jagadish Swarup, Solicitor-General of India, L. M. Singhvi,
P. Parameswara Rac and S. P. Nayar, for respondent No, 1 (in
both the appeals). '

_ Ravinder Narain, Bhuvnesh Kumar: and A. Subba Rao, for
intervener No. 1 (in C.A. No. 493 of 1967),

Soli Sorabjee, Lalit Bhasin, R. N. Banerjee, Ravinder Narain
and P. C, Bhartari, for intervener No. 2 (in C.A. No. 493 of 1967).

R. K. Garg and S, C. Agarwal, for inte-vener No. 3 (in C.A.
No. 493 of 1967) and the intervener (in C.A. No. 1456 of 1968).

A. K. Sen, §. C. Majum“ar and R. K. Ja'n, for intervzner No.
4 (in C.A. No. 493 of 1967).

The Judgment of Sikri, C.J., SHELAT, RaY, DUA, PALEKAR
and KHanna, JI. was delivered by Ray, J. Bec, J. delivered a
separate concufring opinion.

Ray, J. These two appeals raised originally the constitutionality
of the Public Premiszs ( Eviction of Unauthorised Occupants) Act,
1958. The challenge was on the ground that section 5(1) of the
1958 Act violated Article 14 of the Constitution. Section 5(1)
of the 1958 Act conferred power on the Estate Officer to make an
order of eviction aeainst persons who are in unauthorised oc-upa-
tion of putdic premises. The vice of section 5(1) of the 1958 Act
against Article 14 of the Constitution was th’s. The Government
had two alternative remelies of eviction of pe-sons in unauthorised
occupation. One was to seek the remedy in a court of law by
instituting a suit for eviction. The other was the remedy pres-
cribed by the 1958 Act. The 1958 Act was attacked on the ground
that there was the unguided discretion of the authorities to either
of the remedies and to pick and choose some of them in occunation
of public premises for the application of the drastic procedure under
the 1958 Act.

The 1958 Act was amended in 1968, Section 10E was intro-
duced into the 1958 Act. Secticn 10E created bar of jurisdiction
of civil court to entartain any suit or proceeding in respect of the
eviction of any person who is in unauthorised occupation of any
public premises or the recovery of the a-rears of rent payable under
section 7(1) or damages payable under section 7(2) or costs
awarded under section 9(5) of the Act. The appeliants raised the

G

n
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contention that the amendment effected by section 10E of the Act
was not retrospective and therefo.e the proceedings forming subject.
matter of the appeals we.e not saved by the amendment,

In the appeal filed by Hari Singh one Behari Lal obtained lease
from the President through the Mulitary Estate Officer, Delhi Circle
of 36.73 acres of land at Ambala Cantonment. The lease was for
four years from 1 May, 1952. The annual rent was Rs, 3310/-.
The rent was payable in advance. Behari Lal failed to pay ent,
The lease expired on 1 May, 1957, The period of the lease was
not extended, Behari Lal failed to surrender possession. There
was an order dated 17 June, 1960 undér the 1958 Act for eviction
of Behari Lal. The appellants claimed to be sub-lessees of Behari
Lal. The lease permitted subleiting only with the permission of
tre competent autho-ity, Notice was given under the 1958 Act
to the appellants to show cause as to why they should not be
evicted under the Act, because they were in unauthorised occupa-
tion of the land. The Estate Officer found that there was no
sanction of the crmpe’ent authority permitting sub-lease. On 25
July, 1961 an order was passed under section 5 of the 1958 Act
evicting the appellants. The anpellants preferred on appeal to the
D'strict Judge, Ambala. On 18 April, 1962 the appeal was dis-
missed. Thereafter the appellants filed a w-it petition in the Punjab
High Court. The learned Single Judge dismissed the petition on
13 May, 1963. The appe'lants preferred Letters Patent appeal.
The Hich Court dismissed the appeal on 5 Sentember, 1966. The
appeal filed by Hari Singh and others is by certificate against the
decision of the High Court of Punjab.

The appeal filed by Bhar‘iya Hotel & Ors, is by certificate
against the judgment dated 12 Decemter, 1967 of the High Court
at Patna. The appellants there are partners carrying on business
under the name of Bhartiya Hotel at Ratanpu-a, One of the part-
ners obtained lease of a plot of land at Chapra in Bihar. Ram
Lakhan Prasad is the partner who obtained the lease. The Estate
Offi~er, No-th Eastern Railway served a notice dated 12 June, 1964
under section 4(1) of the 1958 Act on Ram Lakhan Prasad for
eviction of the appellants on the ground that the appellants were
in ynau‘horised occupation, The Estate Officer on 16 March,
1966 passed an order of eviction acainst the anpel'ants. The anpel-
lants thereafter moved the High Court at Patna for quashing the
order of eviction:. The Hich Cout on 21 December. 1967 dis-
missed the writ petition of the annellants, The appeal is by certi-
ficate from the decision of the High Court,

In the appeal filed bv Hari Sinoh and others two covntentions
were raisad in the Hich Crurt, First, it was said that the word
‘premises’ did not apply to agricultural land. Secondly, it was said
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that the legislation on agricultural land was within the exclusive
legisiative nesd of the State, and, therefore, the Central Act was
unconstitutional. The High Court rejected both the contention.

In the appeal filed by Bhartiya Hotel and others the appellants
raised the principal contention that the 1958 Act violated Article
14 of the Constitu.ion. The High Court referred to the decision
~of this Court in Northern Indig Cea erers Private Ltd. & Anr. v.
State of Punjab & Anr.(}). The High Court held that the decision
of this Court in Northern Indig Caterers Private Ltd.(1) case was
on the Punjab Public Premises and Land (Eviction and Rent
Recovery) Act, 1959 and the provisions of the 1958 Act which
formed subject matter of the decision in the Patna High Court
contained distinguishable features,

In this context the appellants raised the constitu ionality of the
1958 Act. During the pendency of these appeals the Public Pre-
mises {Eviction of Unauthorised Occupants) Act, 1971 received
the assent of the President on 23 August, 1971. ‘The appellants
were allowed to add a new ground, The new ground challenged
the constitutionality of the 1971 Act.

The decizion in the present appeals turns on the question as to
whether the 1971 Act is a const;tutlonally valid piece of lezislation.
The 1971 Act is deemed to have come into force on 16 Szpt=m*er,
1958 except sections 11, 19 and 20 which came into force on 23
August, 1971, Section 11 of the 1971 Act speaks of offence under
the Act. The offence is that if any person who has been evicted
from any public premises under this Act again occupies the pemi<es
without authority for such nccupation, he shall be runishable with
imorisonment for a term which may extend to one year, or with fine
which may extend to one thousand rupees, or with both. Section
19 enacts that the 1958 Act is repealed. The most important
section is 20.  Section 20 is as follows :—

“Notwith:tanding any judgment, decree or oraer of
any court, anyhting dore or any actinn taken (including
rules or orde’s made, no‘ices issued, evictions ordered
or eff~cted, damages assessed rents or damaces or cos's
recovered and proceedings initiafe'l) ot pumnorted to
have been done nr taken under the Public Premises

‘ (Ewct'on of Unauthorised Occunants) Act. 1958 rhere-
inafter in this cectirn referred to as the 1958 Act) shall
be deemed to be as valid and effective as if such thing
or action was done or taken under the cor-esponding
provisions of this Act which. under sub-section (33} of
section 1 <hall ha daamad 1~ have come intn force on the
16th day of Sentember, 1958 and accordingly—

1) [1967] 3 S.C.R. 399.
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(a) o suit or other legal proceeding shall be main-
tained or continued in amy court for the refund of any
reat or damages or costs recovered under the 1958 Act
where such refund has been claimed merely on the
ground that the said Act has been declared to be uncon-
stitutional and void; and

{(b) no court shall enforce a decree or order direct-
ing the refund of any rent or damages or costs recovered
under the 1958 Act merely on the ground that the said
Act has been declared to be uncons.itutional and void.

Another important section of the 1971 Act is section 15,
Broadly stated, section 15 speaks of bar of jurisdiction o. courts,
Section 15 provides that no court shall have jurisdiction to ente tain
any suit or proceeding in respect of the eviction of any person who
is in unau.horised occupation of any public premises or the recovery
of the arrears of rent payable under section 7(1) of the damages
payable uncer section 7(2) or the costs under section 9(3).

The scheme of the 1971 Act is that it confers power on Estate
Officer to i.sue notice to persons who are in unaunthorised occupa-
tion of any public p.emises to show cause why an order of eviction
should not be made. ‘Unauthorised occupation’ under the Act
in relation to any public premises means the occupation by any
person of the public premses without authority for such occupa-
tion, and includes the continuance in occupation by any pe-son of
the public premises after the au hority (whe'her by way of grant or
any othsr mode of transfer) under which he was aowed to occupy
the premises has expired or has been determined for any reason
whatsoever. ‘Premises’ are defined to mean any land or any build-
ing or part of a building and includes the garden, crounds and
ou'houses, apvertaining to such building or part of a building and
any fittings affixed to such building or part of a building for the
more beneficial enjoyment thereof. ‘Public premises’ means any
premises b=longing to or taken on lease or -equisitioned by, or on
behalf of the Central Government as enumerated in section 2(e)
of the Act. The notice to show cause asainst o-der of eviction
shall sp=cify the grounds on which the order of eviction is nrorosed
to be made. The E-tate OCffic-rs under the Act a~e appo'nted by
the Central Government, The Estate Office~s are Gazetted Officers
or officers of equivalent rank. ‘Crrporate authority’ under the
Act meaps-any cempany or Corporati~n or any ¢ mmittee or the
Authority as merti~ned in the Act. The Estate Officer shall, for
the pupose of holdine anv inquirv under this Act, v the same
powers ac are vested in a civil court under the Co’e of Civil Proce-
dure. 1908 wh=n trving a suit. in resnect of matters m=ntinned
in section 8§ of the Act. These matters are summoning and enfore-
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ing the attendance of any person and examining him on oath;
secondly, requiring the discovery and proauction of dozument; and
thirdly, any other matter which may be presciibed, Section 10 of
the Act provides for finality of orders in circumstances mentioned
in section 10 of the Act therein,

It is necessary to notice that this Court on 4 April, 1967 decid-
ed the Northern India Caterers Private Litd.(') case on the
validity of the Punjab Public Premises and Land (Eviction and
Rent Recovery) Act, 1959 and decla-ed sectian 5 of that Act to be
violative of Article 14. In Northern India Caterers Privare Ltd.(*)
case the State of Punjab leased the Mount View Hotel at
Chandigarh for a period of six years from 24 September, 1953,
The Estate Officer gave a nolice requiring the appellants in that
case to show cause as to why the < der of eviction should not be
made. Section 5 of the 1959 Punjab Act provided that if after
considering the cause and the evidence produced by any person in
unauthorised occupation of public premises and after giving him
reasonable opportunity of teing heard, the Collector is satisfied
that the public premiszs are in unauthorised occuvation he ‘may
make an order of eviction’, Section 5 of the 1959 Act was held
to leave it to the discretion of the Collector to make an order of
eviction in the case of some of the tenants and not to makg the
order in the case of others. It was found that section 5 did 1.0t
lay down any guiding principle or policy under which the Collector
had to decide in which cases he should follow one or the other
procedure. This Court found that the Government had two reme-
dies open to it. One was under the ordinary law. The othe-~ was
a drastic and ‘more prejudicial remedy’ under the 1959 Act.
Consequently, section 5 was held to violate Artcle 14 of the
Constitution.

The 1971 Act came into existence to validate anything done or
any action taken or purported to have been done or taken under
the 1958 Act. In the first place, the 1971 Act is made retrospec-
tive with effect from 16 September, 1958 except sections 11, 19
and 20. In the second place, section 20 of the 1971 Act which
is described as the section for validation provides that anything done
or any action taken or purported to have been dnrne or taken shall
be deemed to be as valid and effective as if such thineg or azton .
was done or taken under the corresponding provisions of the 1971
Act. In the third place. the 1971 Act bv cection 15 provided bar
of jurisdiction of courts in respect of eviction of any person who
is in unauthorised occumation of anv public premites. Tt there-
fore, follows that under the provisions of the 1971 Act which had
retrospective oneration from 16 Sentember, 1958 there is only one’
procedure available for eviction of parcons in unauthorised gecimna-
tion of public premises. That procedure is to be found in the 1971

(1 11967] 3 S.C.R. 399.
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Act.  The other courts have no jurisdiction in these matters, The
vice of Article 14 which was found by this Court in the decision of
Northern India Caterers Private Ltd.(') no longer appears under
the 1971 Act.

~ Counsel for the appellants contended that orders made or evic-
tion*ordered under the 1958 Act are not and cannot be validated
by section 20 of the 1971 Act. 'The contention was amplified in
this manner. Section 20 of the 1971 Act pre-supposes and postu-
lates that the 1958 Act was in operation and in existence. The
1958 Act was violative of Article 14 of the Constitution and accord-
ingly it never came into existence and was non-est, Accordingly
there could be no eviction order under the 1958 Act. Secondly,
Parliament cannot by ordinary legislation enact that eviction under
the unconstitutional 1958 Act shall be deemed to be a valid eviction
under the 1971 Act.

The validity of the 1971 Act depends on the legislative compe-
tence to validate anything done or any action taken or purported
to have been done or taken under the 1958 Act. Validation is
achleved bly enacting that anything done or any action taken or pur-
ported to have been done or taken shall be deecmed to be as valid
and effective as if such thing or action was done or taken under the
corresponding provisions of the 1971 Act. The vesult is that the
1971 Act is made retrospective with effect from16 September, 1958.
Anything done or any action taken under the 1958 Act is.to be
deemeqd as valid and effective under the provisions of the 1971 Act.
The consequence is that the validity of action done or taken is to
be tested with reference to the provisions of the 1971 Act. This
Court in M/s West Ramnad Electric Distribution Co. Ltd. v. State
of Madras(?) held that it is within the competence of the
legislature to enact a law and make it retrospective in
operation. In the West Ramnad Electric Distribution Co. Ltd(*)
case the electric company vested in the Statt of Madras
under an order dated 17 May, 1951 under the provisions of section
4(1) of the Madras Electricity Supply Undertakings Act, 1949.
The validity of the Act was challenged. This Court held that the
Act of 1949 was ultra vires. After the decision was pronounced
the Madras Legislature passed the Madras Act 29 of 1954. The
1954 Act incorporated the main provisions of the earlier Act of
1949 and validated action taken under the earlier Aét. The West
Ramnad Electric Distribution Co. Ltd. challenged the 1954 Act.
It was contended that the validation section was ineffectual and
inoperative. The submission in West Ramnad Electric Distribution
Co. Ltd.(*) case was that the notification in the year 1951
was invalid and inoperative because it contravened Article 31 of
the Constitution. It was therefore contended that by reason of

(1) [1967] 38.C.R. 399. {2} 11963] 2S8.C.R. 747.
16--11286 C1/72
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the decision of this Court that the Act of 1949 was invalid, the
notification was not supported by any authority of any pre-existing
law. This Court did not accept that contention. This Court said
that ‘if the Act is retrospective in operation and section 24 has been
enacted for the purpose of retrospectively validating actions taken
under the provisions of the earlier Act, it must follow by the very
retrospective operation of the relevant provisions that at the time
when the impugned notification was issued, these provisions were
in existence. That is the plain and obvious effect of the retrospec-
tive operation of the statute. Therefore'in considering ‘whether
Article 31(1) has been complied with or not, we fmust assume that
before the notification was issued, the relevant provisions of the
Act were in existence and so, Article 31(1) must be held to have
been complied with in that sense”,

In West Ramnagd Eizctric Distribution Co. Litd.(!) case
this Court referred to the provisions of Article 20 of the Constitu-
tion to emphasise the instance where the Constitution prevented
retrospective operation of amy law.  Accent was placed on the words
“law in force at the time” occurring in Article 20. The words “by
authority of law” in Article 31(1) were distinguished from the
words octurring in Article 20. This Court said that if subsequent
law passed by the legislature was retrospective in operation, it would
satisfy the requirement of Article 31(1) and would validate the
impugned notification in the West Ramnad Electric Distribution

Co. Ltd. () case.

The ruling of this Court in West Ramnad Electric Distribution
Co. Ltd.(!) case establishes competence of the legislature
to make laws retrospective in operation for the purpose of valida-
tion of action done under an earlier Act which has been declared
by a decision of the court to be invalid. It is to be appreciated
that the validation is by virtue of the provisions of the subsequent

piece of legisiation,

An illustration of ineffective validation may be found in the
case of A Deputy Commissioner and Collector, Kamrup & Ors. v.
Durga Nath Sarma(®). 1In that case, there was the Ass~z
Acquisition of Land for Flood Control and Prevention of
Erosion Act, 1955. 1t was passed on 11 April, 1955. The
Assam Acquisition of Land for Flood Control and Prevention of
Erosion (Validation) Act, 1960 was passed validating the acquisi-
tion of lands of which possession had been taken. The Assam
Government took possession of lands in that case in 1954, There
was an order of acquisition under the 1955 Act. The owner of
the land was asked to submit claim for compensation under the-
1955 as well as 1960 Acts, Sarma challenged the validity of both
the Acts. The High Court held that the 1955 Act was violative

1) [1963] 2S.C.R. 747. {2} [1968) 1 S.C.R. 561.
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of Article 31(2) of the Constitution as it stood before the Constitu-
tion (Fourth Amendment) Act, 1955 and that the 1960 Act was
not independent of the 1955 Act. This Court held that section 2
of the 1960 Act which validated land taken under the 1955 Act by
enacting that the same ‘shall be deemed to have been validly -
acquired under the provisions of’ the 19535 Act failed to achieve
the purpose of validation. The reason is this. The 1955 Act was
found to be violative of Article 31(2) of the Constitution as it
stood before the Constitution (Fourth Amendment) Act, 1955,
because it did not ensure payment of a just equivalent of the land
approprizted.  The 1955 Act was also found to be violative of
Article 14 of the Constitution. There was discrimination between
owners of land similarly situated by the mere accident of some land
being required for the purposes mentioned in the 1955 Act and
some land being required for other purposes. The validation
clause of the 1960 Act was held by this Court to be totally ineffec-
tive, The 1955 Act was invalid. The 1960 Act provided for
validating acquisitions under the 1955 Act. This Court said that
if the 1955 Act was invalid the deemed acquisition under the 1960
Act was equally invalid. The ratio is that the 1980 Act had no
power to enact that an acquisition under a constitutionally invalid
Act was valid. The 1960 Act did not stand independent of the
1955 Act. The deeming provision of the 1960 Act was that land~
was deemed to be acquired under the 1955 Act. If the 1955 Act
was unconstitutional the 1960 Act could not make the 1955 Act
constitutional,

The distinction between West Ramnad Electric Distribution
Co. Ltd.(') case and Druga Nath Sarma’s(*) case is this.
In the West Ramnad Electric Distribution Co. Ltd. case
(supra) the 1954 Act validated actions and proceedings under
the earlier Act by a deeming provision that acts or things were
done by virtue of the provisions of the 1954 Act. The 1954 Act
was not found to have any constitutional infirmity. On the other
hand Durga Nath Sarma's(*) case (supra) validated by the 1960
Act acquisition under’ the 1955 Act, The acquisition was not by
or under the 1960 Act. The acquisition was under the 1955 Act,
The 1955 Act was constitutionally invalid. Therefore, there was
no validation of carlier acquisition.

The question of legislative competence to remove discrimina-
tion by a retrospective legislation came up for consideration be-
fore this Court in State of Mysore & Anr. v. D. Achiah Chetty
etc.(®). There were two Acts in Mysore for acquisition of
private land for public purposes. One was the Mysore Land
Acquisition Act, 1894. The other was the City of Bangalore
Improvement Act, 1945. A notification under the 1894 Act

{1} 11963] 2 S.C.R. 747. (2) [19€8} 1 S.C.R.561,.
{3) [1969] 3S.C.R. 55
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was issued for acquisition of Chetty’s plots in Bangalore, Chetty
challenged the acquisition on the ground that using the
provisions of the Land Acquisition Act was discriminatory
because in other cases the provisions of the Improvement Act
were applied. The High Court accepted Chetty’'s contention.
During the pendency of appeal to this Court the Bangalore Acqhi-
sition of Lands (Validation) Act, 1962 was passed. It validat-
ed all acquisitions made, proceedings held, notifications issued or
orders made under the Land Acquisition Act before the 1962
Validation Act came into force. The 1962 Validation Act was
challenged on the ground that the tw) Acts prescribed two diffe-
rent procedures. It was also said that the Improvement Acl
was a special law, and, therefore, the Acquisition Act was to give
way to the special law. The validating section in the Mysore
case (supra) provided that every acquisition of land for the pur-
pose of improvement, expansion or development of the City of
Bangalore by the State acting or purporting to act under the
Mysore Land Acquisition Act shall be deemed to have been
validly made, held or issued. The validating section  was im-
peached on the ground that there were still two Acts which cover-
ed the same field but prescribed two different procedures. It was
also said that the Acquisition Act was a more prejudicial proce-
dure and was discriminatory. This Court found that the legisla-
ture retrospectively made a single law for the acquisition of these
properties. It was contended that an acquisition hit by Article
14 or anything done previously could not be validated unless the
vice of unreasonable classification was removed. The 1962
Validation Act was impeached on that ground. This Couri did
not accept the submission and said “if two procedures exist and
one is followed and the other discarded, ther: may in a given
case be found discrimination. But the Legislature has still the
competence to put out of action retrospectively one of the proce-
dures leaving one procedure only available, namely, (he one
followed and thus to make disappear the discrimination. In this
way a Validating Act can get over discrimination. Where, how-
ever, the legislative competence is not available, the discrimina-
tion that if there is legislative competence the legislature can put
removed by a legislature having power to create a single proce-
dure out of two and not by a legislature which has not that
power”

The Mysore case (supra) is an authority for the proposi-
tion that if there is legislative competence the legislature can put
out of action retrospectively one of the procedures leaving one
procedure only available and thus removing the vice of discrimi-
nation. That is exactly what has happened in the 1971 Act in
the present appeals. The 1958 Act was challenged on the ground
that there were two procedures and the choice of either was left
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to the unguided discretion of the Estate Officer. The 1971 Act
does not leave any such discretion to the Estate Officer. Under
the 1971 Act there is only one procedure. The deeming provi-
sion contained in section 20 of the 1571 Act validates actions
done by virtue of the provisions of the 1971 Act.

The meaning of a Validation Act is to remove the causes for
ineffectiveness or invalidity of actions or proceedings which are
validated by a Legislative measure. This Court in Shri Prithvl
Cotton Mills Ltd. & Anr. v. Broach Borough Municipality &
Ors., (1970) 1 S.C.R. 388 dealt with the Gujarat Imposition
of Taxes by Municipalities (Validation) Act, 1963. Under sec-
tion 73 of the Bombay Municipal Boroughs Act, 1925 a munici-
pality could levy a rate on building or lands or both situate within
the municipality. This Court held in Patel Gordhandas Hargo-
vindas v. Municipal Commissioner, Ahmedabad, (1964) 2
S.C.R. 608 that the term ‘rate’ must be confined to an impost
on the basis of annual letting value and it could not be validly a
levy on the basis of capital value. Because of this decision the
Guijarat Legislature passed the Gujarat Imposition of Taxes by
Municipalities (Validation) Act, 1963. The 1963 Act provided
that past assessment and collection of ‘rate’ on lands and build-
ings on the basis of capital value or a percentage of capital value
was declared valid despite any judgment of a court or Tribunal to
the contrary. The earlier decision of this Court was applicable
to the meaning of the word ‘rate’ occurring in the 1925 Act, The
Validation Act gave its own meaning and interpretation of the
law under which the tax was collected. It was also said by this
Court that a tax declared illegal could be validated if the ground
of illegality was capable of being removed. Therefore, a
validating law is upheld first by finding out whether the legislature
possesses competence over the subject matter, and, secondly,
whether by validation the legislature has removed the defect which
the courts had found in the previous law.

The legislature had legislative competence to enact the 1971
Act. It means that it could legislate on the subject of providing
a speedy procedure for eviction of persons in unauthorised occupa-
tion of public premises. The legislature has power to pass laws
with retrospective operation. The challenge to the 1971 Act is
that the 1958 Act is unconstitutional, and, therefore, there cannot
be validation of anything done under an unconstitutional Act.
The fallacy of the appellants’ submission is in overlooking the
crucial provisions in the 1971 Act that the 1971 Act is effective
from 16 September, 1958 and the action done under the 1958
Act is deemed to be done under the 1971 Act. There is no vice
of discrimination under the 1971 Act. There is only one pro-
cedure under the 1971 Act.
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It was contrided that the word ‘premises’ in the Act would not
apply to agricultural land. The word ‘premises’ is defined to
mean any land. Any land will include agricultural land. There
is nothing in the Act to exclude the applicability of the Act to
agricultural lJand, Reference was made to sections 42 and 43 of
the Punjab Tenancy Act, 1887. Section 42 of the 1887 Act
speaks of restriction. on ejectment.  Section 43 provides for appli-
cation to the Revenue Officer for ejectment. It was said on
behalf of the appellants that Article 14 of the Constitution was
offended because of the procedure under the Punjab Tenancy Act,
1887 being available. There is no substance'in that contention.
Section 15 of the 1971 Act provides only one procedure for eject-
ment of persons in unauthorised occupation of public premises.

The 1958 Act has not been declared by this Court to be un-
constitutional. Section 5 of the 1959 Punjab Act was held by
this Court in the decision in Northern India Caterers Private
Ltd. case (supra) to be an infraction of Article 14, Section
5 of the 1958 Central Act is in terms similar to section 5 of the
1959 Punjab Act. The arguments on behalf of the appellants
therefore proceeded on the footing that the 1958 Act will be pre-
sumed to be unconstitutional. It was therefore said that the 1971
Act could not validate actions done under the 1958 Act. The
answer is for the reasons indicated above that the legislature was
competent to enact this legislation in 1958 and the legislature by
the 1971 Act has given the legislation full retrospective operation.
The legislature has power to validate actions under an earlier Act
by removing the infirmities of the earlier Act. The 1971 Act has
achieved that object of validation.

For these reasons, the appeals fail and are dismissed. Parties
will pay and bear their own costs.

Beg, J. I entirely agree with my learned Brother Ray whose
Judgment I have had the advantage of perusing. 1 would, how-
ever, like to add some observations about the contention, put
forward with some vehemence by the learned Counsel for the
Appellants, based mainly on Keshavan Madhava Menon Vs.
The State of Bombay(1); Behram Khurshed Pasikaka Vs. The
State of Bombay(*); Saghir Ahmad Vs. The State of UP. &
Ors(®); Bhikaji Narain Dhakras & Ors. Vs, The State of M.P. & -
Ors.(*); M. P. V. Sundararamiah & Co. Vs. The State of A.P. &
Anr.(®); Deep Chand Vs. State of U.P. & Ors.(®); Mahendra Lal
~ Jaini Vs. The State of H.P. & Ors.(*); B. Sharma Rao Vs. The

(1) [1951] S.C.R. 228, (2) [1955] 1 S.C.R. 613.
(3) 195511 S.C.R. 707. (4 19551 2 S.C.R. 589,
(5) [1958] S.C.R. 1422, (6) [19597 2 Supp. S.C.R. 8.

(7y [1963] Supp. 18.CR.912.
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Union Territory of Pondicherry(!); Depuly Commissioner &
Collector, Kamrup & Qrs. Vs. Durga Nath Sarma(®), P. Bhooma
Reddy Vs. State of Mysore & Ors.(?).

1 do not think that all the cases listed above really support
the submissions made on behalf of the appellants, And, those
from which learned Counsel for the appellants could derive some
support for any proposition put forward by him do not really
apply, for two broad reasons, to the position we have :0 consiger
in the cases before us : Firstly, thig Court has not sc far declared
any part of the Public Pramises (Eviction of Unanthorised QOccu-
pants) Act, 32 of 1958, to be a void piece of legisiation, and,
therefore, no question of applying Article 141 of the Constitution
arose here before the High Courts. Secondly, the arpument of
the learned Counsel for the Appellants seems to me to r2st entirely
on the erroneous assumption that provisions of the Public Premises
{Eviction of Unauthorised Occupants) Act 32 of 1958 were void
for a “contravention” of Part. III of the Constitution covered by
Article 13(2) of the Constitution, on the strength of which it was
submitied that what was “non est” in the eve of law, or “stili-
born” in popular languags, cannot be legalised, validated, or
given life and force. An examination of the cases which could
be relied upon by the learned Counsel for the appellants, to sup-
port his submission on the effect of .constitutional invalidity,
shows that each of these cases dealt with a situation in which
either an ab initio or per se void enactment or action taken under
it was sought to be validated.

In Northern India Caterers (Pvt.) Ltd., Vs. State of Pun-
jab(*), there was no difference of opinion in this Court on the
question whether, in providing a separate procedure for eviction
of unauthorised occupants of public properties, there was a reason-
able relationship or nexus between the object of the Punjab
Public Premises & Land (Eviction & Rent Recovery) Act, 1959,
and tue special procedure designed for achieving a valid object.
Even the majority view in that case was based upon the assump-
tion that the special procedure did not, by itself, infrings Article
14 of the Constitation. This meant that the special procedure
under Section 5 of the Punjab Act was not held to constitute per
se a “contravention” contemplated by Article 13(2) of the Consti-
tution. There was, however, a difference of opinion between
learned Judges of this Court on the question whether this special

and more drastic procedure, when viewed in the context of the

(1) {1967 2S.CR. 650. (2) 11968] 1 S.C.R. 561.
(3) [1969) 3 S.CR. 14. (4) 19671 3 S.C.R. 359
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less drastic procedure permissible under the ordinary law, for
filing suits against unauthorised occupants, did or did not become
unconstitutional. It wag held that the “additional” drastic remedy,
together with the option to proceed otherwise also, left room for
discriminaion between unauthorised occupants against whom
either of the two procedures may be wutilised. Therefore, the
majority view was that, although, the procedure provided under
Section 5 of the Punjab Act may be otherwise valid, yet, it be-
came invalid or incapable of being used because of the option left
to adopt another procedure existing under the ordinary law of the
land which lay outside the Act. If there was a defect or lacuna
left in framing the Punjab Act, which invalidated Section 5, it was
that it did not contain a prohibition against the alternative pro-
cedure left open and not that it contained something which was,
in itself, prohibited. And, what the Act did not contain was still
something outside the Act. _The uncenstifutionality of Section 5
of- the Punjab Act thus really arose from matters extraneous to
the Act.

It is true that in Northern India Caterer’s case (supra), it was
held by this Court that Section 5 of the Punjab Act was “void”,
but, it seems clear that this consequence followed from examining
the more drastic statutory procedure in the context of ordinary
procedural law. It am, therefore, inclined to interpret the majo-
rity view in that case as laying down nothing more than that, al-
though the more drastic procedure may be otherwise valid, yet,
it became merely incapable of adoption or “unenforceable” in the
situation enrarging from the totality of provisions of law considered
there. 1 do not find that anything was held in that case to justify
the view that Section 5 of the Punjab Act was per se or ab initio
void. This question was not discussed in Northern India Catercrs’
case (supra), because no method of validating a provision which
could be assumed to be valid but which became “void” only in
the context of other ordinary law of the land was under considera-
tion there.

The result of the Act of 1971 appears to me to be nothing
short of a “re-enactment” retrospectively so that no ground is left
open for the argument that there is any possibility of discrimina-
tion between unauthorised occupants of public premises since the
date from which the Act of 1971 became applicable. The
validity of any past action, even under the old Act 32 of 1958,
will have to be judged in the light of provisions of the Act 40
of 1971. 1If some proceeding taken under Act 32 of 1958 is
still pending, as it is in the case of the appellants M/s. Bhartiya
Hotel, Chupra, Bihar, its correctness and validity will be governed
by the requirements laid down by Act 40 of 1971 as it would be
“deemed” to be a proceeding under the new-Act. In the case .
of .the other Appellants Hari Singh & Others, from Punjab,
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the eviction took place in accordance with the pro-
cedure under Act 32 of 1958. But, even these appellants could
not complain that any of the rights protected by the procedure
found in Act,.40 of 1971 were infringed, because the procedure
for eviction, including a right to appeal to the District Judge, is
indentical under both the Acts. Indeed, the judgments under
appeal before us were given before the Act 40 of 1971 came into
force. The Act of 1971 became relevant for these cases only
~because the objection to the validity of the procedure under the
Act of 1958 was no longer available to the appellants after the
retrospective filling up of the previous lacuna retrospectively.

Learned Counsel had urged that the legislative incompetence
to violate rights conferred by Part IIl of .the Constitution could
not be cured by any law short of a valid amendment of the Con-
stitution. But, it seems to me that there was no per se “void” or
“unenforceable” (a term which I would employ in preference to
“void” in such a context) law before us which was validated.
Even if there was a “validation” and not a re-enactment, in sub-
stance, it also made invalid any possible discriminatory acts which
may have been committeed during the currency of the Act of
1958, of which there is no evidence before us, by the Govern-

mental authorities, in proczeding under the ordinary law agamst
some unauthorised occupants,

_ It was submitted that the effect of Section 20 of Act 40 of

1971 was really to validate what was merely “purported” to have
been done in the past, so that it was assumed to be legally “non
est”, and, therefore, it could not be “deemed” to be as goed as
action taken under thes Public Premises (Eviction of Unauthorised
Occupants) Act 40 of 1971. To accept this view would make
- the deeming provision meaningless. I think that the view which
we have taken involves that the deeming provision would not cure
illegality in any past action which mray still be there when tested
by the standards and the procedure provided by Act 40 of 1971.
That is a logical and natural conszquence of using the word
“deemed”. The word “purported” was used only to describe or
identify past action taken under a repealed Act and it had no
effect beyond that. That action would now be deemed to have
taken place under Act 40 of 1971.

It has not even been contended before us that any action
against the appellantc is invalid tested by the provisions of Act
40 of 1971. The more fact that the procedure adopted under Act
32 of 1958 was attributable to a past enactment when that pro-
cedure, taken by itself, did not infringe a constitutional guarantee,
did not make its shortcoming or deficiency incurable. The in-
validity of that procedure, if any, could only result from the
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operation or effect upon it of the extraneous factors of an omis-
sion from the statute and of the procedure under the ordinary
law. 1 would equate the legal position, which may thus emerge,
with one in which the drastic procedure was merely under a
shadow or in a state of suspension or unenforceability due to
reasons falling outside the Act 32 of 1958. Once those reasons
are eliminated by the new enactment, the shadow is removed and
the old procedure becomes operative and effective retrospectively

*in'a new garb without a change in the substance beneath it. It

no one can have a vested right in a procedure which does not, by
itself, violate a comstitutional guarantee, one could not,.a fortzori
1nsxst that it should not bear a particular descriptive label which
is there to alucidate the meaning only. Afterall, we are concern-
ed with the real meaning and effect of the words used and not with
‘whiat they may be made to appear to convey by a merely clever
- play with words. The unmistakable effect of what was laid down
by the Act 40 of 1971 was simply that the option to proceed to
evict unauthorised occupants of public properties in any way out-
side the Act was shut out retrospectively This was clearly within
the legislative competence of Parliament.

" For all the reasons given by my learned Brother Ray as well
as for a few more given above I respectfully agree with orders
made by my learned Brethren.

V.PS. Appeals dismissed.



