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MIS. E. D. SASOON & CO. LTD. BOMBAY 
v. 

THE C.I.T. BOMBAY CITY 
AND VICE VERSA 

August 29, 1972 
(K. S. HEGDE, P. JAGANMOH~N REDDY AND H. R. KHANNA, JJ.] 

Jncome·t~ Act 1922, S. 25(3)-Company taking over several busi­
nesses carried on by a firm which had paid tax under the Act of 1918-
Whet)'ler shares & securities business taken over-If one o} several 'busi­
nesses not taken over whether company can claim benefit under section 
25(3) .. 

The appellant company purchased the business of a partnership firm 
towards the end of 1920. 1b.e firm had carried on b\$iness as Dankers, 
commission agents, agents of join~ stock companies and dealers in sharel 
and secwities, foreign exdlange etc., in and ounrlde India. Pursuant to 

. the agreement of purchase the appellant company took over the business 
of the finn and also purchased shares and securities 'WOrth IU .. 
1,93,79.521-3-1 at market value as on 31st December 1920, It further 
purchased between 1st 1anuary 1921 to 31st January 1921 from the market 
further shares and securities worth Rs. 4,28,05,627 in the ordinary courae 
of his business. In the year of assessment 1949-SO the appellant company 
disrontinued its business and claimed wmption on Rs. 33,40,057 under 
s. 25(3). of the Income-tax Act 1922. This claim was rejected by the 
In~tax. officer on .the ground ( 1) that in the year 1921 the assessee 
claimed and obtained a deduction in respect of appreciation in shares and 
IICCUritiea amou~ting to Rs. 9;26,708 and (2) it had dilcontinued one of 
tbe business which the finn was doing namely dealing in s~b and llllaM. 
'The Tribunal held that tbe business was assessed to tLx under the Ad 
of 1918 but founu that the shares and slecwj,ties 'W'ere purchased by the 
C'Ompany from the partnership firm not with the intentiod of dealing in 
securities but as an investment. The High Court in reference held tha! 
the company was a dealer in shares and ~curities immediately after it 
took over from the firm. On a different question the High Coun gave its 
answer against the assessee .. Both parties appealed to this Court with cer· 
tmcates. The assessee did not press its appeal. In t·he appeal on behalt o{ 
'the Revenue it wa:s ~Jntended that the Tribunal had found that the share. 
and securities business canied ori by the firm was non taken over by the 
company and therefore the company was not carrying on the same buai­
ness as the firm with the result that 'it could not claim the benefit or 
i. 25(3). . 

Dismissing the Revenue's appeal, 
HELD: An assessee to obtain relief under s. 25(3) has to satisfy three 

condiljbls. Firstly, that the businese, profession or vocatron must be orut 
on which tax v.as at any time charged under the 1918 Act. Secondly, the 
ca8e mU&t be ont where there has not been a succession after 1st April 
1939 attracting the application of sub-s. ( 4). Thirdly, tlie business must be 
.Jiscontinu,ed; such discontinuance amounting to a complete cessation of 
business and n~t merely a succession or dbange of ownership. [1090CJ 

In sub-section ( 3) there is a clear reference to the business and not 
to the asSesSee and therefore the sub-se~ion applies even ifl the person 
claiming the relief was not himself charged und-er the 1918 Act but his 
predecessor-in-intere&t was so cbarg10<f. [1 090FJ 

The. High Court had taken into consideration the asseSShlent' Ordec 
for the years 192142 and 1922-23 dated the lOth January, .1923 for the 
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conclusion that the assessee company w 
•bareS and stocks in respect of those ye":rstaxe~ o~ profits on dealin . 
yond doubt. that t~e company . WJs trading inw~cb II\ its view sbowef ~ 
year 1921 •mmcdmtc.ly nfter 11. took over fro arcs and securities for the 
also there was sufficient matenal on the m the firm. Even otherwi 
t:>usiness of the firm which inc,udcu dcal~or~ to hold that the cnt~~ 
wkcn over by the assessee company as a . g In shares -:md stocks was 
of st~ks a nu .shares were tmnsferrcd t~h"; ~nccm, that large holding5 
there IS no ev1dence to show that for the y SCS!Iee company aod that 
also foJr subsequent years, the assessee compa~ars !920-:!I , 1921·22 and 
On the other hand, the Statement of the ~ ~as 7ot ~.,-~ling in ~bar\$. 
assessee company purchased in the mJrkct duri~ar y di.scl~d th.:lt the 
uary. 1921 nnd 3L~t Dct)!mhcr 19~1 ~hares g :e penod 1st Jan-
4.211.05,627 in the ordinary coul":e c[ -it~ busmc•sunTh:'ock.s "'"?nh Rs. 
which :trosc from the above circum>tanccs ~~<a~ that th logtc.ll •nfcrence 
c3rrying on the same business a~ that o r lhe linn inccl

3 '.':'"set! .. ~.o.mpJD)' 
h d locks Th 1 • uum~t .....:Utnlt Ill 
~ ares an s · ere WB:S . a so no m~t~al on record which would 
JUst•.fY the lncome-t~x Authonttcs o r . the 1 nbunol in cominl! to th~ con­
cluston that the share~ lnu ~locks whtch \H:rc tran~krrcu 1,, rhe 0 , 1,..,-.ce's 
company were only m tended to be held a.s investments. ll093F-1094Bl 

There was no doubt that \he Income-tax Officer bad omitted for some 
r~o to include ill tho assessed income R~. 9,76,708 being the :~ppr~ 
dation of sharee and stocks for the occountmg y~nr 1921 for wbich the 
~mcnt yt>ar i~ 192~·2.1, hut tbt i> not lo ,;w that the :L..Se<.«.:o: com­
pany did not deal in share., and stocks in that year. [1094El 

fn uny t:a~~ irrc··rcctivo! e>f the qu~~tion v. h.:thcr the 3'>~~~..,c com­
pany wa.~ d..: .. tin~ in 'h:~rc~ after it hau tJkcn o'er lhc business from th~ 
h, it wns clear tfult the assessee company was carrying on. several 
other hu\iOC''~ '- \\ r ic;h i~ had t:tkcn C>\'Cr from the firm :os :1 !-'JIO!t COO­
cern. Even v. h~r..: o:1c ·.1r t\1 o bu•ine:....:~ :tcti,itic"> \\cr~ di~<>~llnueJ 
:after the a,.~,..._'C company toul.. owr, noncthcle-..~ !t ·.,ould not J~llf)' the 
Court in hoiJ'nl! that the bu.inc~' of the firm 1\ht.~h v.a~ take~ owr ha~ 
tr.-!n Ji~contir><tcd. b.:cau>c und..:r '· :!~ !3 J rt:.:r;: as r.o ~.,mellon to ~ 
:applicability of t!tc exemption only tu inc••mc on whach the tl:t "a• 
payable urider any pnrtic'ular head. U094G-HJ 

. n , Ci,.,· L v Cl111ga~~tlus & Co .. 55 
Comml.rnotaer of /nconu·tax, om~>ny ' J • . 

I.T.R. :!:!. applied. 
• • p f /'u/WII iJ l.T.R. J~4· 

Cummi.1~iOIU!f uj lllt'OIII~-tux. /lt•nll'!l ~: ' : · ~fln;'OII;t.Ja.t 19 I.T.R. 
Extc&/Jors of Estate of Dubasla v. C,omtrusstu~e;mm/.stiontr of inromt-ttJX, 
182 and O.R .M .M .S . P. SV. Ftrm v. · 
.\1otlra$, referred to. 

Civi l Appeols No .... 28 
CIVIL AI'PELLAT!l J LIIHSOICTIO!'I : 

and 162 of 1969. d .• 
d ·tte .. . . • . sd~:m~nt and or a::r . 

Appeals by ccrttfic;,tiCS from th~:; Jl n' bny ltil!h Court i• 
October 13, 14 and J(i. 1967 of 1~1\ otn ' -

Income-tax Reference No. 9H of 1 ~6-· 81 ktlf 
fl Dll'ttrka•fus, M · L. '? d ' 

S. T. Del·ai, R. f . Kolalt, J?· · Atutlwr and R avlll a 
A. K : Verma, J. D. Dtula:hanJI, 0 .

0 
C26 of 1969 and r.,spondent 

':"aratn for the appellants lfl C.A. N · . 
tn C.A. No. 162/69. 



1086 SUPREME COURT REPORTS [1973] 1 S.C.R. 

S. Sen, J. Ramamurthi, B. D. Sharma, R.N. Sachthey ana 
S. P. Nayar, for the respondent in C.A. No. 26/69 and appellant 
in C.A. No. 162 of 1969. 

The Judgment of the Court was delivered by 

A 

P. Jaganmohan Reddy, J. These two appeals are by certificato B 
against the judgment of the High Court of Bombay answering 
four out of the five questions referred to it in favour of the 
assessee and one question in favo.ur of the revenue. 

A partnership firm (hereinafter referred to as the firm) com­
'rising of some of the members of the Sassoon family was carry­
ing on business under the name and style of E. D. Sassoon & Co. 
for a number of years prior to 1920 at Bombay, Calcutta, Karachi, 
Hongkong, Shanghai, London, Manchester, Basra and the Persiall 
Gulf. The business which it was carrying on was that of the 
bankers, commission !!gent, agents of joint stock companies, 
dealers in shares and securities, foreign excha."1ge etc. In the 
accounting year 1919 the firm incurred net loss of Rs. 12,37,41:\-
12-2 but in 1920 it seems to have made large profits mostly "in. 
London Exchange Account". It however claimed depreciation 

c 

in shares and securities amounting to Rs. 9,26,730-5-8 shown 
under the head depreciation in shares and securities. On 8th 
September 1920 and 4th December 1920 two companies. wera 
incorporated in Bombay the former was known as the Bombay· E 
Trust Corporation Ltd. and the latter as E. D. Sassoon & Co. Ltd. 
{hereinafter called the 'assessee company'). The Bombay Trust 
Corporation carried on business in Bombay which comprised 
i11ainly the business of de:1lers in shares, securities and foreign ex­
change. This company (B.T.C.) had by the end of December 
1920 investments in shares and securities to the extent of F 
Rs. 3,23,78,494/-. By the end of 1921 investments in shares 
and securities had risen to Rs. 4,31,32,212/- and by the end of 
Oecember 1922 these investments ·had risen toRs: 10,43,78,511/-. 
Though these facts have been given in the statement of the case, 
as we shall presently show, they are not germane for the deter­
mination of the questions. before tis. 

The assessee company was incorporated with several object~ 
one of which was : 

"To acquire and take over as a going concern th~ 
.business now carried on at Bombay, Calcutta, Karacht, 
Hongkong Shanghai London, Manchester, Basra and 
Bagdad an'd all or any oft~ asset~ a~d liabiliti~ of the 
proprietors of that business m connection therew1th, and 
with a view thereto, enter into the Agreement referred 
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to in clause 4 of the Company's Articles of Association 
and to carry the same into effect with or without 
modification." 

Clause 4 of the articles .of association of the company provided 
that the assessee company shall forthwith enter into the agreement 
mentioned in cl. 3 of the Memorandum of Association with such 
modifications, if any as the directors shall approve. On June 30, 
1961 the agreement referred to was finally executed by the 
assessee company. The said agreement provided inter alia for 
purchase of the business of the said firm and its assets includin! 
shares, and debentures for v~Iuable consideration therein set out 
at the market price prevailing on 31st December 1920 which 
purchase was to be completed on or before that date. It appears 
that· purSJ.lant to th~ said agreement the company took over the­
business of the said firm and also purehased shares and securities 
worth Rs. 1,93,79,521-3-1 at market value as on 31st December 
1920. It further purchased between 1st January 1921 to 31st 
Janu'ary 1921 fror.1 the market further s:1~r:;s und securities worth 
Rs. 4.28,05,627 in the ordinary course of its business. 

According to the Income-tax Officer in the accounting yoar 
1921 there was no dealing in sh:ues and securities. At the end 
of the year 1921 as was done cy the predecessor firm in the year 
1920 the assessee company valued the securities and shares at th~ 
prevailing market rates which showed an appreciation of 
Rs. 9,26.713 on its valuation at the_ market rate. The apprecia­
tion of Rs. 9,26,730-5-8 was however not taxed because it is 
alleg~d that the assessee compmy had contended that this appre­
ciation should be dd<1.ted from the computation of income. At 
the _relevant time during the course of the assessments the assessee 
company's •·v:counts were examined by thi! examiner of accounts. 
who made the following not~ on 12th October, 1922 :-

"With regard to the second item it would be seen 
from the last year's "B" form put up herewith with the 
company is a habitual dealer of shares has set off against 
profits of J. 920 the loss of shares and securities ( depre­
ciation). Hence appreciation of Rs. 9,27,708-67 will 
have to be taxed this year." 

On the above report tli.e Income-tax Officer endorsed on the 23nf 
December, 1922 as. follows :-

"NOTE :-Shares and securities of Rs. 6,55,895/~ 
and Rs .. 3-,28,112/- book entry securities being valued 
at the end of the year and appreciation or depreciation 
brought into account. These securities are being taken 
over by the new company. B.T.C. Ltd. Bombay shows 
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this on the instructions from the House, only and these 
items may therefore be disregarded for the income-tax 
purposes." 

It may be mentioned. that the firm was being assessed for the year 
1921-22 under the Income-tax Act 1918 on the income of the 
accounting year 1921 and for the assessment years 1922-23 to 
1948-49 the assessee company was being assessed under the Act 
of 1922. In the year of assessment 1949-50 the assessee company 
discontinued its business and claimed exemption on Rs. 33,40,057 
under s. 25 ( 3) . of the Act. This claim was rejected by the 
Income-tax Officer on the ground ( 1) that in the year 1921 the 
assessee claimed and obtained a deduction ,in respect of apprecia­
tion in shares and securities amounting-toRs. 9,26,708/· and (2) 
it had discontinued one of the businesses which the firm was doing 
namely dealing in stocks and shares. 

The assessee company appealed and the Appellate .Assistant 
Commissioner held that on the evidence it was clear that the 
business which was discontinued in the year of assessment was 
.not charged to tax under the Act of 1918 on the income froin 
sha_re dealings either for the accounting years 1918 or 1919, 1920 
or for the accounting year 1921. As the- assessment to tax on the 
share dealings was a basic requirement for exemption under s. 
25 (3) and that not having been established the question of grant­
ing any relief under the said provisi~n did not arise. The Tribunal 
in appeal though it held that ~ firm was assessed to tax under 
the Act of 1918 nevertheless negatived the relief on the groUlld 
that the assessee company did not intend to do the busii'~~s of 
dealing in securities acquired from the old firm. On an applica­
tion by the assessee company for reference under s. 66 ( 1 ) the 
fo11owing five questions ~ere referred to the High Court :-

,, ( 1 ) WHETHER on the facts and in the circums­
tances of the case the assessee company is en­
titled to claim exemption under Section 25 (3) 

. of the Act ? · 
· '(2) WHETHER on the facts and in the circums­

tances of the case the loss suffered on the sale 
of property in. Shanghai was allowable as .a re­
venue deduction out of profits of the year ? 

( 3) WHETHER on the facts and in the circums­
.tances of the case the assessee company is en­
titled to deduct Rs. 3,70,943/· the amount 
tt:ansferred to the Superannuation Fund against 
income of the year ? 

( 4) WHETHER on the facts and in the circums­
. tances of the case the assessee company is en-
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titled to claim a sum of Rs. 2,921672/- trans­
ferred after the liquidation of the company as 
against the profits of the company ? 

( 5 ) WHETHER on the facts and in the circums­
tances of the case the assessee company is en-

• titled to set off the loss of Rs. 3,28,825 I- suffer-
ed in 1948 as against profit 9f 1949-50 ? 

Except for the second question, the High Court answered the 
oiler four questions against the revenue, the appellant in Civil 
Appeal No .. 162 (NJ') of 1969. On the second question its 
arewer was in favour of the revenue and against the assessee 
conpany in respect of which it has filed Civil Appeal No. 26 of 
1969. 

Or.. ~c.hulf of the revenue it is submitted that question No. 1 
is the crucial' question in that the determination of what is meant 
by discontinuance of busines~, profession or vocation, for pur­
poses of s. 25 ( 3) would also fum~sh the answers to the other 
qu~ions in the appeal. No arguments were addressed to us on 
those questions. 

Sub-s. ( 3 ) of s. 25 under which the relief is being claimed is. 
as follows :-

" ( 3) Where ~'tny business, profession or vocation 
!Jn which tax was at any time charged under the Provi­
!ions of the Indian Income-tax Act, 1911.8 (VII of 
:918), is discontinued, then, unless there has been a· 
mccession by virtue of which the provisions of sub­
~tion ( 4) have been rendered applicable no tax shall 
be payable in respect of the income, profits and gains of 
tie period between the end of the previous year and the 
date of such discontinuance, and the assessee may fur­
ther claim that the income, profits and gains of the pre­
vious year shall be deemed to have been the income, 
profits and gains of the said period. Where any such 
claim is made. an assessment shall be made on the 
basis of the income, profits and gains of the said period, 
an4 if an amount of tax has already been paid in respect 
of the income, profits and gains of the previous year 
eiceeding the amount payable on the basis of such 
assessment,· a refund shall be given of the diffeience." 

This provision has been enacted to give relief to a tax payer 
upon whom extra burden had been imposed due to a change in 
the basis of assessmen~ as a result of the Act of 1922. Under th~ 
1918 Act the tax liabilitY was imposed on the income accruing 
or arising in th~ year of assessmenf while under the 1922 Act 
the liability was in respect of income accruing or arising in the 
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previous year. Thus when the Act came into force in 1922 it 
ontailed two assessments in respect of the income of the same year~ 
that is, the income of L'le year 1921~22 which had been assessed 
Quring the currenr:y of that .year under the 1918 Act was subject­
.ed to tax once again under the Act as the income of the previous 
year for the assessment year 1922-23. In view of this hardship, 
sub-s. (3) provided that in the case of discontinuance of any 
business, profession or vocation which was at any time charged 
under the 1918 Act no tax is payable in respect of the period 
between the end of the previous year and the date of discontimll­
ance. -An assessee to obtain relief under the above su~section hns 
to satisfy ·three conditions. Firstly, that the business, professicm 
or vocation must be one on which tax was at any time chargt.!d 
under the 19 1'8 Act. Secondly, the case must be one where there 
has not been a succession after the 1st April, 1939 attracting the 
application of sub-s. ( 4). Thirdly, the business must be 'dis­
continued', such discontinuance amounting to a complete -ce:ssa­
tion of business and not merely a succession or change of owner­
ship. In the case of Commissioner of Income-tax, Bombay v. 
P. E. Polson(!) which was also referred to by Patanjali Sastri, J. 
in Executors of Estate of Dubash v. Commissioner of lnconw-tax 
(2) the Privy Council has pointed out that the purpoc;e and 
Gffect of sub-section 3 was dearly to give relief to a tax payer who 
but for it would in the aggregate be charged with tax ou( ,e in 
respect of every year's income and 'twice in respect of one year's 
income. There is no dispute in this case that the assessee com­
pany had discontinued its business from the 28th December 1948 
when it went into liquidation. The only dispute is, whethe:r the 
assessee company carried on the business of the firm whi..;il was 
assessed to tax under the 1918 Act and whether the fit1ll was. 
charged to tax under the 1918 Act. It may be mentioned that 
in sub-s. (3) there is a clear reference to the business and ,nofto 
the assessee and therefore that sub~section applies eveu· if the 
person claiming the relief was not himself charged under tht~ 1918 
Act but his predecessor-in-interest was so charged. It i~, contend­
ed on behalf of the Revenue that the assessee compan,y dlid not 
carry on the same business as that carried on by the firm :in that 
the· business in dealing in shares and stocks which the firm was 
carrying on was not carried on by the company which merely 
held thOSe shares as investment and did not deal in them. It has 
been noticed earlier that the firm was carrying on severall busi­
nesses one of which was dealing in shares and stocks and when 
the assessee company took over the assets and liabilities of busi­
ness, it is said relying on the observations of. the Tribunal that all 
those businesses except the business of dealing in r>hares and stocks 
was taken over and that the shares and stocks which it held 

(1) 13 I.T.R. 384 .. (2) 19 I.T.R. 182. 

A 

B 

c 
.( 

D 

E 

F 

G 

H 



A 

B 

D 

E 

F 

G 

H 

E. D. SASOON & CO, C.I.T. (Jaganmohan Reddy, }.) -1091 

were ])~ld for and on behalf of the B.T.C. It is accordingly con­
tended that the assessee company was not carrying on the same 
business. 

It may be mentioned that one. of the principal Clbjects of th~ 
assessee company as indicated in the memorandum of 
association was to acquire and take over as a going concern the 
busineEs carried on by the firm E. D. Sassoon & Co. The assets 
of the firm were taken over even prior to the agreement which 
was entered into on the 30th June, 1921. The Income~tax Offi~ 
cer thought that the assessee's treatment of its profit and loss 
arising out of the business of dealing in shares have not been 
uniform: He also concluded that in respect of the successive 
years at least upto 1938 the department has been treating the 
transactions on its merits, but thereafter the assessee company 
was treated as a regular dealer in shares and security; that only 
a portion of the shares and security represent stock in trade; that 
there was no uniform valuation of the stocks and investments, 
that' in the year 1921 the deletion of the item of appreciation of 
shares and security amounting to Rs. 9,76,708 which it was 
alleged was agreed to clearly on the assessee's contention that it 
was only an investor; and that the business of dealing in shares 
and security of the assessee company had not in the aggregate 
been charged to incom~tax in respect of every year's income and 
twice in respect of one year's income inasmuch as the number of 
assessments made on this business was far less than the number 
of assessment made during its life. That apart this business 
according to the Income~tax Officer was not in existence at all in 
1921 as the assessee company was not dealing in shares and it 
was not at all. charged to tax under the Act .of 1918. 

The conclusions of the Appellate. Assistant Commissioner in 
respect of the accounting years 1918, 1919 and 1920 durin& 
which period the firm was in existence and during the year 1921, 
lhe assessee company was functioning are given as follows :-

"1918-There is no evidence that any assessment 
was made on the firm and the appellant has failed to 
prove that any income of the fim1 was charged to tax. 

1919-This was a year of huge loss and no tax was 
charged. 

1920-There was no positive income from shares 
or shar~dealings. 

· It is also not necessary to consider tax payments by 
the firm durin~ these years because the entire stock-in­
trade of the business in shar~dealings and securities 
belonging to the finn was taken mcer by another LimiteJ 
Company the B.T.C. Ltd., assessed separately and the 
appellant did not succeed to that business at all. 
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1921-No income-tax was charged on the Com- A 1 

pany at all there being a net loss of more than Rs. 12 
lakhs." 

It may be mentioned that the statement that no tax was charged 
for the year 1918 is contrary to the: material on record nor 
was the Assistant Appellate COP1Hiissioner justified in holding 
that the entire stock in trade of business in share dealings and 
security belonging to the finn was taken over by another limited 
cor.:pany, the B.T.C. Limited because the Appellate Tribunal on 
botlt these pointS· has not confirmed those findings. The Tribunal 
summarised its conclusions as follows :-

B 

'~(i) For the assessment year 1918 E.D. Sassoon & Co., C 
a finn was assessed to tax under the Act of 1918; ~ 

(ii) For the year 1919 as there was huge loss no tax was 
charged; 

(iii) In 1919 however the said firm had L'lcluded in the 
profit aad loss account, profit and loss on securities 
and shares. 

(iv) For the year 1920 there was huge profit and the 
shares and securities were transferre4 to the assessee 
company at the then market value of the shares and 
securities ; 

(v) Over Rs. 9,00,000/- of losses were claimed by the 
said firm as a result of revaluation and allowed by the 
Income-tax authorities in the assessment of the said 
firm for the year 1920; 

D 

E 

(vi) The said firm was being held by the Department to . F 
be a dealer in shares and securities and the profit was 
brought to tax. 

(vii) The applicant c.ompany neither intended ·originally to 
do the business, nor took over the business of dealing 
in securities from the old finn." 

From the findings of the Tribunal given in (ii),_ (iii), (iv) and 
( v), it is apparent that it did not accept the findings of the Appel-
late A ~~istnnt Commissioner that the tax was not charged under the 

G 

Act of 1918 on the income from the dealings and shares for the 
accounting years 1919 and 1920. It none-the-less as noticed 
earlier, affirmed the order of the tax authorities on the ground that 
the business the company took over from the firm, was not the H 
same business, which the firm was doing; at any rate, in the year 
in which the assessee company took it over inasmuch as the 

+ 
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A assessee company neither intended originally to do the business, 
nor took over the business of dealing in securities from the old 
firm, The only question is whether the Tribu~al y;as justifie_d in 
holding that the assessee company was not continumg the busmess 
which the finn was doing prior to the sale of its busin~ss to the . 
assessee company. 
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The conclusions in item (vii) of the above summary seems to 
be somewhat conflicting with those 1n item (iv), but this apparent 
c.ontwrliction is sought to be reconciled by ·limiting the ·conclusi~l 
in .clause (iv) to only the transfer of shares and securities to the 
assessee company after which the assessee company did not intend 
to do any business of dealing in shares and ~tocks. But this 
attempt to reconcile and explain the aforesaid t\.vo findings is un:.. 
convincing for not only does the Tribunal not find that after the 
transfer of shares and stocks to the assessee company ~y the firm 
that it did not hold these shares and stocks but also it did not hold 
that the asseSsee was not dealing in the business of ~tocks and 
shares. On the other hand, the Appellate Assistant Commissioner 
while considering the claim of loss in respect of Shangh:ti Property 
sold by the assessee company observed :-

"Ever since the incorporation of the company on 
4-12~1920 as a Private Limited Company and till it 
went into liquidation on 29-12-1948, the assessee's 
business activities consisted of :. . . . . . (v) Dealings in 
Shares and Securities." 

The High Court has taken into consideration the assessment 
Orders for the years 1921-22 and 1922-23 dated the lOth Janu­
ary, 1923 for the conclusion that the assessee company was taxed 
on profits on dealings in shares and stocks in respect of those 
years which in its view showed beyond doubt that the company 
was trading in shares . and securities for the year 1921 imme­
diately after it took over from the finn. Even otherwise also there 
is sufficient material on the rec'ord to hold that the entire business 
of the firm· whjch included dealing in shares and stocks was taken 
over by the assessee company as a going concern that large hold­
ings of stocks and shares were transferred to the assessee company 
and that there is no evidence to show that for the years 1920-~1, 
1921-22 and also for subsequent years, the assessee company was 
not dealing· in sharfs. On the other hand~ the Statement of the 
case clearly discloses as stated earlier that the assessee company 
purchased in the market during the period 1st January 1921 and 
~1st DeceVtber 1921 shares and stocks worth Rs. 4.28,05,627/­
m the ordmary course of its business. The logical inference 
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which arises from the above circum~tances is that the assessee com­
pany was carrying on the same bu'>iness as titat of the finn includ­
ing dealing in shares and stocks. There is also no material on 
record which would j\lStify the Income-_tax Authorities or the 
Tribunal in coming to the c(mclusion that the shares and stocks 
which were transferred to the asscssec·.s company were only intend­
ed to be held as i!lVestments. 

It was again contended on behalf of the revenue that the re­
~ords of.assessments for the accounting year 1921 not only showed 
that the appreciation in shares and stocks of Rs. 9,76,708/- was 
excluded but income from dividend and securities amounting to' 
Rs. 12,85,408/· was not taken into aecount, and was assessed in 
the hands of B.T.C. Limited. This is based on the order of the 
lncome·tax. Officer notwithstanding the fact that the examiner of 
accounts had pointed out that the company is habitual dealer in 
sha~s and stocks and that the appreciation will have to be taxed. 
On behalf of the assessee it is contended that the question pertain­
ing to this aspect was sought to be raised in the application llll4er 
s. 66 ( 1) and .when it was not referred an application was made 
before the High Court for framing a question dealing with this 
as~t. · The High Court, however, in the view it took, did not 
think that that question need be framed. There is no doubt that 
the Income-tax Offi~er had omitted for some reason to include 
Rs. 9,76,708/· being the appreciation of shares and stocks forth-: 
accounting year 1921 for which the assessment year is 1922-23. 
but t!_lat is not to say that the assessee company did not deal in 
:-;hares and stocks in that year, nor is there any basis for the 
Income-tax Officer and the Appellate Assistant Commissioner in 
holding that B.T.C. Ltd. took over the share holding from the fin11 
and not the assessee company. The Tribunal on the other hand 
held that the shares were transferred to the assessee company. 
There is no mention in its order that these shares were transferred 
to B.T.C. and notto the assessee company. The shares and securi· 
ties were only transferred to the B.T.C. Ltd. in 1922. 

In any case, irrespective of the question whetner the assessee 
company was dealing in shares after it had taken over the business 
from the firm, it is clear that tbe assessee company was carrying 
on several other businesses which it had taken over from the finn 
as roing concern. Even where one. or two businesses activities arc 
di!>continued after the assessee company took over. nonetheless it 
would not justify us in holding that the busine<;s of the finn which 
was taken over has been discontinued. becaus.; under s. 25 (3) there 
is no restriction to the. applicability of the exemption only to in· 
come on which the tax was payable under any particular head. 
This is what was held by this Court in Commissio1ier of Income-

A 

c 

D 

E 

F 

G 

H 

... 
' 

t 



0 

lE 

E. D. SASOON & CO. v. C.I.T. (Jaganmohan Redd;v, J.) lOBS 

tax, Bombay City-1 v. Chugandas & Co. (1) Shah, J., after notic­
ing that what is to be regarded as income, profits and gains of 
business, profession or vocation within the meaning of section 
.25 ( 3) for which exemption may be obtained on discontinuance 
had given rise to difficulties, observed at page 22 :-

"Now clause ( 3) of section 25 expressly provides 
that income of a business, professjl)n or vocation which 
was charged at any time under Act 7 of 1918 to tax is, 
on discontinuance of that business, profession or. vocation, 
exempt from liability to tax under Act 11 of 1922 for 
the period between the end of the previous year and the 
date of such discontinuance. . . . . . . When, therefore, 
section 25 ( 3) enacts that tax was charged at any time 
on any business, it is intended that the tax was at any 
time charged on the owner of any business. If that 
condition be fulfiled in respect of the income of the 
business, undecthe Act of 1918, the owner or his suc-
cessor-in-interest qua the business, will be entitled to 
get the benefit of the exemption under it if the business 
is discontinued. The section intenns refers to tax 
charged on any business, i.e., tax charged on any person 
in respect of income earned by carrying on the busi­
ness. Undoubtedly, it is not all income· earned by a 
person who conducte~ any business, which is exempt 
under sub-section ( 3) of section 25; non-business in­
come will certainly not qualify ,for the privilege. But 
there is no reason to restrict the condition of the appli­
cability of the exemption only to income on which the 
tax was payable under the head "profit and gains of 
business, profession or vocation." The legislature has 
made no _such express reservation and there is no war­
rant for reading into sub-section (3) it may be noticed 
does not refer to chargeability of . .income to tax under a 
particular head as a condition of obtaining the benefit 
of the exemption. . . . . But the exemption under sec­
tion 25 ( 3) is general, h is n1t restricted'. to income 
chargeable under section 10 of the Act." 

This case was referred to and followed m the case of 
0. RM. M. SP. SV. Firm v. Commissioner of lncome-ta.Y, 
MadmseL. 

1t appears to us that in any view of the matter lhe ass~ssee 
H company was entitled to relief under section 25 ( 3), as such, the 

.iudgment of the High Court has to be confirmed. The learned 

!I) 55 l.T.R. 22. (2) G.\ I.T. R. ~0-t 
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Advocate for the assessee has indicated that he does not press the 
Civil Appeal No 26(NT) of 1969 which deals with the second 
question. · 

In the rcs'ult, both _these ~ppcals fail and are dismissed with 
co~ts. 

G.C. • Appeals dis:nissed. 
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