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SETH BANARSI DAS

v.

THE CANE COMMISSIONER & ANOTHER

(S. K: Das, J. L. Karur, A. K. SARKAR,
M. HipayaATuLLAH and RaGHUBER Davar, JJ.)

Sugar Faclories, Control of —Agreement—Whether binding—
Test—Provisions of s. 18(2) Whether mandatory or direciory—
Rule 23, if violative of Art, 14—Rule 23(6), if beyond rule-
making power under s, 30—Utiar Pradesh Sugar Factories
Conirol dcet, 1438 (U. P. of 1938), ss. 18(2), 30—U. P. Sugar
Factortes Control Rules, 1938, r. 23.

Certain disputes arose between the appellant and the Cane
Marketing Society Ltd., Bijnor. The apgetlant preferred a
claim to the Cane Commissioner for compensation for short
supply of Sugar-cane. The Society also moved the Cane
Commissioner for arbitration. The Commissioner passed an
order calling upon the parties to be present before him fora
decision of the dispute. It was then that the appellant filed a
petition under Art, 226 of the Constitution of India for a writ
of cerliorari to quash the proceedings pending before the Cane
Commissioner, for a writ of prohibition for restraining the Cane
Commissioner from continuing the proceedings and a writ of
quo warranio for a declaration that the Cane Commissioner had
no right to assume the office of arbitrator in the dispute. The
appellant contended that there could be no arbitration because
the claim was not a proper claiin as the Society had omitted to
complete the prescribed form XI1 by leaving the schedule, the
area of cultivation and the estimated yield blank and as the
agreements were not signed by the Mills who did not accept
them in their incomplete state. In the alternative, iz was con-
tended that Rule 23 offended against Art. 14 of the Constitu-
tion, It was also contended that r. 23(6) providing for an
appeal went beyond the rule-making power of the Provincial
Government under s. 30 of the Act.* The writ petition was
dismissed by the High Court. The Letters Patent appeal was also
dismissed. The appellant came to this Court by a certificate.

Held, that the agreement was a binding agreement. The
form prescribed set out a number of conditions and all of them
have been incorporated in the agreement executed by the
Society. There has been no deviation from the prescribed
form except some minor omission. The failure to execute the
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agreement in the form is made- an offence but no other cons-
equence is indicated if the form .is not followed. The
utmost that ean be said is that if the form that was used
included conditions which were at variance with the conditions
in the prescribed form, a contract might not have resulted, but
in the present case the terms as stated in the prescribed form
are the terms in the form used. No consequence attaches to
the failure to observe the form except punishment by fine and
s. 18(2) is capable of being read as directory. Even if it be
read as mandatory, the failure of the appellant to sign the form
is not a matter of which he can take advantage, regard being
had to his own conduct. The blanks also do not matter in
view of the existence of form 10, which supplied the informa-
tion accidently omitted from the agreement. The arbitration
clause in the form was enforceable, if agreed to, even without
the signature of the appellant as it is settled - law that _to cons-
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titute an " arbitration agreement in wiiting it is not necessary =

_ that it should be signed by the parties and it is sufficient if the
" terms are reduced to writing and the agreement of the parties
thereto is established. Even if "s. 18(2) be held to be manda-
tory to the extent that the terms as prescribed should appear in
writing, that is complied with in this case.

Held (Raghubar Dayal, J., dissenting), that s. 30(2}(u)
of the Act conferred a general power to make rules for the resol-
ving of disputes either by the Cane Commissioner or if he so
directs, by arbitration and to give effect to the Iatter part of

this provision arbitration with an appeal from the arbitrator’s.

decision would be giving effect to the provisions as a whole.

Rule 23(6) providing for an appcal against the decision of-

arhitrators must be considered asa rule giving effect to the
provisions of s. 30(2)(u) providing for the resolving of disputes
by arbitration. Sub-rule (6) was thus within the rule-making
- power of the Provincial Government, - :

Sections 8, 9 and 10 of the Arbitration Act do not apply
being inconsistent with r.23. The decision by the Commis-
- sioner is -the” normal mode of disposing of disputes regarding
the supply of sugar cane. The Cane Commissioner has'the

power to direct that  the dispute be referred-to arbitration, but -~ ,,

~ the rules show that there can be no arbitration unless: the
- parties themselves agree. . If it is to a sole arbitrator,-then the

sole .arbitrator must be acceptable to the parties concerned. -
If the parties do not agree to the appointment of a sole .

arbitrator, the arbitration is by 1 Board of Arbitrators con-
sisting of one representative of each party -and an Umpire
‘acceptable to 'both the representatives. The Rule stops short
of providing what is to "happen if a party does not appoint his
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representative and the Arbitration Act furnishes no answer
because it is inconsistent with the Rule. It is, therefore,
obvious that the arbitration must be with the consent of the
parties and they must express their consent either by selecting
an agreed sole arbitrator or by appointing their representative
on the Board, This choice is entirely theirs, If the parties
do not agree, there can be no arbitration at all and the case
must be disposed of by the Cane Commissioner himself.
Where there are two procedures, one for everyone and the
other if the disputants voluntarily agree to follow it, there can
be no discrimination because discrimination can only be found
to exist if the election is with some one else who can exercise
his will arbitrarily. Rule 23 as a whole does not offend Art.14
of the Constitution.

Per Raghubar Dayal, J.—It is true that the provisions of
s. 30(2)(u) relate to the settlement of disputes between the
parties but that by itself does not mean that the State Govern-
ment can provide for appeals against the orders of the arbitra-
tor or arbitrators. These provisions do not expressly state that
the rule can provide for an appeal against the award of the
arbitrator. They make no reference either for the provision of
an appeal or for the procedure to be followed by the Appellate
Tribunal or for the enforcement of the order of the Appellate
Tribunal, The absence of such a reference establishes that
cl. (u} did neither contemplate nor empowered the State
Government to make rules providing an appeal against the
award of arbitrator or arbitrators. Further, the order of the
Commissioner is not an award and this is recognised by the
language of r. 23(8) which refers to the decision of the Cane
Commissioner to the award of the arbitrator or arbitrators and
to the Commissioner’s order in appeal. The provision for an
appeal in r. 23(6), therefore, is not to be treated as something
ancillary to the provision for settling disputes between the
partics by the Cane Ccmmissioner for which objcct cl. (u)
empowered the State Government to make rules with respect
to certain matters. The right to appeal is a substantive right
and is to be conferred on a party by or under the Act. The
Act must either provide for the appeal or enact that the rules
framed thereunder may provide for appeals against certain
orders or decisions, In the absence of such a provision in the
Act, the rules cannot provide for appeals, The result is that
r. 23(6} is void.

It is clear from the various provisionsof r. 23 that there
is a difference in the procedure for the dispute being decided
by the Cane Commissioner and the dispute being decided by
the arbitrator or a Board of Arbitration. In the former case,
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the decision of the Cane Commissioner is final and enforceable
by the Civil Court referred to inr. 23{(8). In the latter case,
the award uf the sole arbitrator or the Board of Arbitration is
appealable to the Commissioner of the Division in which the
factory is situated and the order of the Commissioner is final
and enforceable by the Civil Court. It follows that the pro-
cedure provided by r. 23 for decision of the dispute touching
the agreement is such that parties similarly situated may have
the dispute decided by different persons and by different pro-
cedures according tothe inclination of the Cane Commissioner
whose discretion in this matter is uncontrolled by any guiding
principles. Therule, therefore, offends against Art. 14 of the
Constitution and is void.

The entire r. 23 is struck down both because in its pre-
sent form it is discriminatory and because sub-r. (6) is void
inasmuch as the State Government had no power to enact it
and it is not severable from the rest of the rule.

Ruf (T. A.) & Co. v. Pauwwels, [1919] 1 K. B. 660; Siate
of U. P.v. Manbodhan Lal Srivastava, [1958] S. C. R, 533,
Bhikraj v. Union of India, A.1.R. 1962 8. C. 113, Thomas v,
Kelly, (1888) 13 App. Cas. 506, Jagan Nath v. Jaswant Singh,
[1954] S. C. R. 892, Kamaraja Nadar v. Kunju Thevar, [1959]
8. C. R. 583, Hari Vishnu Kamath v. Syed Ahmed Ishague,
[1955] 1 8. C. R, 11u4, Radkakinsson Gopikisson v. Balmukund
Ramchandra (1932) L.R. 60 I.A. 63 and Jugal Kishore
Rameshwardas v. Mrs. Goolbai Hormuajs, [1955] 2 S. G. R, 857,
referred to.

CIviL APPELLATE JURISDIOTION : Civil Appeal
No. 226 of 1960,

Appeal from the judgment and decree dated
February 2, 1956, of the Allahabad High Court in
Special Appeal No. 158 of 1954,

M. C. Setalvad, Ailorney-General for India,
Veda Vyasa, R. K. Garg, 8. C. Agarwal, Shiv Sasirs
and K. K. Jain, for the appellant.

8.T. Desat, K. 8. Hajels and C. P. Lal, for
respondent No. 1.

C. K. Daphtary, Solicstor-General for India,
Radhy Lal Agarwal and P. C. Agarwal, for respon-
dent No. 2.
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1962. December 6. The Judgment of Das,
Kapur, Sarkar and Hidayatullah, JJ., was a delivered
by Hidayatullah, J., Dayal, J., delivered a separate
Judgment.

HipayarurLan J.,—This 1s an appeal on a
certificate granted by the High Court of Allahabad
undcr Article 133 (1) (c) of the Constitution against its
judgment and order dated February 2, 1956. By
the judgment, under appeal, which was passed in a
Letters Patent Appeal, the Divisional Bench confir-
med the order of a learned single judge dismissing
the petition of the appellant under Art. 226 of the
Constitution. Seth Banarsi Das, the appellant
before us, was the petitioner in the High Court and
the two respondents before us, namely, the Cane
Commissioner, U, P., Lucknow, and the Cane
Marketing _Society Ltd., Bijnor, were the opposite
parties. The petition asked fora number of writs in
the alternative, but its purport was to seek to prohibit
the two respondents from continuing certain procee-
dings pending before the Cane Commissioner under
rule 23 of the United Provinces Sugar Factories
Control Rules, 1938. That rule provides for arbi-
tration in disputes touching agreements entered into
by sugar cane factories and cane growers for supply
of sugar cane as laid down by the United Provinces
Sugar Factories Control Act, 1938.

The facts of the case are as follows :—

The appellant was at the material time the
lessce and ““Occupier” of Shiva Prasad Banarsi
Das Sugar Mills, Bijnor, for five years from the
crushing season 1946-47 to 1950-51. The second
respondent is the Cane Marketing Society Ltd.,
Bijnor, which is a society registered under the
Uttar Pradesh Co-operative Societies Act, and one
of its objects isto supply sugar cane grown by its
members to the sugar mills. Before the control of
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sugar cane, cane growers, whether they belonged to
a co-operative society or not, sold sugar cane directly
to the factories and made supplies from any area as
it suited them. The United Provinces Sugar Factories
Control Act was passed for the purpose of licensing of
sugar factories and for regulating the supply of sugar
cane intended for use in such factories and the price
at which it may be purchased and for such other
matters as may be incidental thereto. The broad
outline of the Act and the rules framed thereunder
may be given here.

Under the Act the control of sugar cane grown
in the State was vested in an officer known as the
cane Commissioner and Advisory Committees and
Sugar Control Board were to be appointed to advise
upon and effectuate control of sugar and sugar cane.
There was a scheme for licensing of factories with
which we are not concerned in this case. Chapter IV
of the Act made provision for regulating the purchase
of sugar cane. Under s, 14, the State Government
could require the ‘Occupier’ of any factory to
submit to the Cane Commissioner an estimate in the
prescribed form and manner of the quantity of sugar
cane which would be required in his factory during a
crushing season. This estimate was examined by the
Cane Commissioner who. after consulting the Advisory
Committee in that -area, published it with such
modifications, if any, as he thought fit to make.
Under s. 15 the Cane Commissioner, in consultation
with the Advisory Committee (if any) and the
‘Occupier’ of the factory, could issue an order
declaring an area to be 'a reserved area’ for the
purpose of supply of sugar cane to a particular
factory. Section 18 then provided as follows :—.

““18. Purchase of cane in reserved ares.—(1) A
cane-grower or a Cane-growers’ Co-operative
Society in a reserved area may offer, in the
form and by the date prescribed, to supply to
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the occupier of the factory for which the area
is reserved cane grown by the cane-grower or
by the members of such Cane-growers’ Co-
operative Society as the case may be, not
exceeding the quantity, if any, prescribed for
such grower or Cane-growers’ Co-operative
Society.

(2) The Occupier or manager of a factory
for which an area is reserved shall enter into an
agreement, in such form, by such date and on
such terms and conditions as may by prescribed,
to purchase the cane offered in accordance with
sub-section (1) :

Provided that, he shall not enter into an
agreement to purchase cane from a person
who is a member of a Cane-growers’ Co-ope-
rative Soclety.

(3) Except with the permission of: the
Provincial Government, cane grown In a
reserved area shall not be purchased in such
area by a purchasing agent, or by any person
other than occupier of the factory for which
such area has been reserved.

(4) Cane grown in a reserved area shall not
be sold by any person other than a cane-grower
or a Cane-growers’ Co-operative Society :

Provided that a cane-grower or a Cane-gro-
wers' Co-operative Society may deliver cane
intended for use in a factory through another
cane-grower or through a carrier.

(5) During the crushing season the Provin-
cial Government may, if it is satisfied that there
is likely to be in the area reserved for a factory
any quantity of cane available for sale to the
occupier of the factory in excess of the quantity
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for which he is required to enter into agree-
ments, direct that cane shall not be purchased
outside the reserved areas until the occupier of
the factory enters into agreements to purchase
all the cane offeredto him in the reserved
area ¢

Provided that such prohibition shall not
apply in respect of cane for the supply of
which agreements in writing have been entered
into before such direction was issued.”

In addition to the reserved area, s. 19 provided
for declaration of assigned area. and purchase of
sugar cane therein. The factory was authorised to
take its supplies also from the assigned area. The
important difference between the two areas was that
the factory was bound to enter into agreements with
cane growers or cane growers’ co-operative societies
in an area reserved for the factory for the prescribed
quantity of sugar cane but in an assigned area, the
factory could enter into an agreement for a specified
quantity of sugar cane as the factory desired. In
other words, in a reserved area if sugar cane of the
prescribed quality was offered by the cane grower
or cane growers’ society, the factory was bound to
purchase that cane up to the prescribed quantity but
in an assigned area the factory was at liberty to
purchase cane, as it needed, subject to its entering
into an agreement for the purpose.

In addition to the reserved and assigned areas
there was a third category, namely, areas which were
neither reserved nor assigned. We are not con-
cerned with such areas or the provisions dealing with
the purchase of sugar cane f{rom such areas.
Section 27 provided for certain penalties. Sub-
section 3 (b} provided as follows: —

“(3) If the occupier or manager of a factory—

X X X X
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(b) intentionally fails to enter into agree-
ments as required by section (2) of
section 18 ...... he shall be punish-
able with fine which may extend to
two thousand rupees '

Section 30 gave power to the Government to

make rules. The material portions of section 30 for
our purpose are as follows:—

“30 Power to make rules.—(1) The Provincial
Government may make rules to carry out the
provisions of this Act.

(2) In particular and without prejudice to
the generality of the foregoing power, such
rules may provide for;

X X X X

(u) the reference to the Cane Commissioner
of disputes relating to the supply of cane for
decision or if he so directs to arbitration, the
mode of appointing an arbitrator or arbitrators,
the procedure to be followed in proceedings
before the Cane Commissioner or such arbitra-
tor or arbitrators, and the enforcement of the
decisions of the Cane Commissioner or the
awards of arbitrators;”

In exercise of the powers conferred by the

last quoted section, the following rules (among others)
were framed :-—

15. Purchase of cane growing in a reserved
area.—(1) The occupier or manager of a factory
shall estimate or cause to be estimated by
30th September, the quantity of sugarcane with
each grower enrolled in the Growers’ Register
and shall submit the estimates to the Collector.
The Collector may, after such enquiries as he
considers necessary, modify the estimates and
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cause them to be published in such manuer as 1962
he may direct. In framing these estimates,
sugarcane grown in more than one-third of the v.
area of land suitable for sugarcane cultivation  Cans Commissione

———

in the holding of each grower may be excluded.  Hidgyatuilar, J.

Seth Banarsi Day

(2) A cane-grower or a cane grower’s co-
operative society in a reserved area may offer
in form 10, Appendix III, by the 15th October
each year to supply during the crushing season
to the occupier or manager of the factory for
which the area has been reserved, cane not
exceeding, in the case of a cane-grower, the
quantity estimated in accordance with sub-
rule (1}.

(3) The occupier or manager of the factory
for which the area is reserved shall enter into an
agreement with the cane-grower or the cane
growers’ co-operatiye society as the case may
be, in forms 15 and 18 respectively or in any
other form approved by the Cane Commissioner
within a month of the offer mentioned in sub-
rule (2).

(4) The occupier or manager of a factory
shall spread the purchase made in the reserved
area in an equitable manner and shall in the
case of cane-grower of the reserved area make
purchase of cane only after issuing requisition

slips.

In order to comply with this rule the occu-
pier or manager shall cause identification cards
to be distributed to all cane-growers of the
reserved area to whom requisition slips have
been issued and shall maintain a record of the
same. He will also keep a record of the requi-
sition slips issued and distributed to the growers
and returned by them.
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(6) Cane grown in a reserved area shall
not except with the permission of the Cane
Commissioner be purchased by any person with-
out the previous issue at convenient centres in
the reserved area of requisition slips and identi-
fication cards to the growers, by the occupier
or manager of the factory for which the area
is reserved.

(6) Requisition slips and identification
cards to members of a ‘can:-growers’ co-opera-
tive society shall not be issued except by such
society.

(7) In case of a dispute whether a parti-
cular system adopted for the purchase of cane
grown in the reserved area is equitable or not,
the dispute may be referred to the Cane
Commissioner whose decision shall be final”

“23. Arbitration (1) AAny dispute touching an
agreement referred to in section 18 (2) or
section 19 (2) of the Act shall be referred to
the Cane Commissioner for decision, orif he
so directs to arbitration. No suit shall lie in

~acivil or revenue court in respect of any such

dispute.

(2) If the Cane Commissioner directs the
reference of a suit to arbitration, it shall be
referred to asole arbitrator acceptable to the
parties concerned. In case no sole arbitrator
is acceptable to both parties, the dispute in
question shall be referred to a Board of Arbi-
tration, consisting of one representative of each
party and an umpire acceptable to both repre-
sentatives. If the representatives or the parties
are unable to elect such an umpire within a
fortnight, the Cane Commissioner shall ecither
himself act as umpire or nominate one. The
umpire shall bethe President of the Board of
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Arbitration and shall have a vote in case of 1962
disagreement between the representatives. Seth Banarsi Das

v,
Cane Commissioner

(3) The sole arbitrator or the President -
of the Board of Arbitration shall have Hidouatallah, J.
the full power of a courtin respect of sum-
moning the parties, witnessess and records.

(4) The decision of the sole arbitrator or
Board of Arbitration shall be final and binding
on both parties and shall not be called in
question in any civil or revenue court.

(5) The sole arbitrator or the Board of
Arbitration shall give an award within the
time fixed by the Cane Commissioner, failing
which the Cane Commissioner may decide the
dispute himself or appoint another arbitrator
or arbitrators for the purpose.

(6) Any party considering himself aggrie-
ved by an awarcf may appeal to the Commi-
ssioner of the Division iniwhich the factory is
situated within one month of the date of the
communication of the award and the Commi-
ssioner shall pass such order as he deems fit.

(7) The Commissioner’s order in appeal
shall be final.

(8) On application to the Civil Court having
jurisdiction over the subject matter of the
decision or award, the decision of the Cane
Commissioner, or the award of the arbitrator
or atbitrators, or the Commissioner’s order in
appeal against an award, shall be enforced by
thc Court as if such decision, award, or order
in appeal were a decree of that Court.”

““25. Penalties.—(1} Any person contravening
any of the provisions of these rules for which no
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penalty has been provided in the Act or not
obeying a lawful order or direction conveyed
to him in writing which the Cane Commissioner
or a Collector or an Inspector is authorised to
pass or issue shall be punishable with fine which
may extend to Rs. 750: ”

(Proviso omitted)

We are c¢oncerned with the crushing seasons
of 1949-50 and 1950-51. In these two years, the
Cane Marketing Society offered sugar cane by Form
10. According to the appellant, the Society should
have offered 859, of its net estimated crop but it
made an offer in both the years which was less than
859, and actually supplied a quantity which was
still less. The relevant figures for the two years,
according to the appellant, were as follows :—

1949-50 1950-51
(In Lacs of Maunds)

Net estimated Crop 45.82 55.20
Less 159, 6.82 8.28
85Y%, which should have
been offered 39.00 46.92

Opposite party No. 2}

offered to sell finally 32.00 32.60
Shortage in offer 7.00 14.92
Actually supplied 23.11131 297954
Actual shortage 15.88869 17.1246

The appellant therefore preferred a claim to
the Cane Commissioner for compensation for the
short supply calculated at one anna per maund of
sugar cane, by an application dated October 31,
1950. This was preceded by a long correspondence
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which began in June 1950. Of this correspondence
a few of the letters have been printed in the record
of the case. The first letter is by the appellant to
the Cane Marketing Society Ltd., Bijnor, in which a
claim for Rs. 1,02,116-13-0, as compensation on
account of short supplies in the season 1949-50 was
made. The next letter in August, 1950, showed that
the Society was claiming a sum of Rs. 1,64,094-4-6
as commission for the years 1948-49 and 1949-50
and that the appellant was setting up a counter-
claim for Rs. 1,04,890-2-9 as compensation for short
supply. On November 4, 1950, the appellant wrote
a final letter giving the accounts and sending a
cheque for Rs. 22628-13-0 in full satisfaction of the
claim, This cheque was accepted by the Society
but under protest. The real dispute was about the
compensation for short supplies which the Society
did not admit. According to the Society they had
aclaim for Rs. 2,63,624-2-6 and they also moved
the GCane Commissioner under Rule 23 (1) of the
U. P. Sugar Control Act and Rules, 1938, for arbi-
tration. The Cane Commissioner, who had not
acted on the letter of the appellant, then passed an
order on July 26, 1951, calling upon the parties to
be present before him on August 18, 1951, for the
decision of the dispute. On September 3, 1951, the
appellant filed a petition under Art. 226 of the Con-
stitution for a Writ of Certiorari to quash the pro-
ceedings pending before the Cane Commissioner, for a
Writ of Prohibition for restraining the Cane Commis-
sioner from continuing the proceedings and for a
writ of guo warranto for a declaration that the Cane
Commissioner had no right to assume the office of
arbitrator in the dispute. In support of the petition
the appellant contended that there could be no arbi-
tration in this dispute because the agreement was
not a proper agreement as the Society had omitted
to complete the prescribed form XII by leaving the
Schedule, the area of cultivation and the estimated
yield, blank and as the agreeménts were not signed
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by the Mills who did not accept them in their in-
complete state. In the alternative, it was contended
that Rule 23 offended against Art. 14 of the Con-
stitution because it provided two different methods of
decision of the disputes—one by the Cane Commis-
sioner and the other by arbitration—leaving it to
the arbitrary will of the Cane Commissioner to
choose which it should be in a particular case, and
by providing an appeal in one case, and not in the
other. It was further contended that the provision
in sub-Rule (6) of Rule 23, which provided for an
appeal went beyond the rule-making power of the
Provincial Government as no such power was con-
ferred on it by s. 30 of the Act andsub-Rule (6)
being unseverable, the whole of Rule 23 must fail
and that there could be no action by the Cane
Commissioner.

The petition was heard by Chaturvedi, J., and
was dismissed. A special appeal under the Letters
Patent was hecard by Mootham, C. J., and C. B.
Agarwala, J. Both of them concurred in dismissing
the appeal but there was a difference as to sub-Rule
(6) between the learned judges. According, to the
learned Chief Justice, in making sub-Rule (6)
of Rule 23 the Provincial Government had ex-
ceeded its power and the Rule was invalid but the
sub-Rule was severable and the rest of the Rule was
validly framed. According to Agarwala, J,, the
sub-Rule was properly framed and there was a right
of appeal both against the order of the Cane
Commussioner as well as the award of the arbitra-
tors to the Commissioner of the Division. Both the
learned judges held that the provisions of Rule 23
were not discriminatory and thus not void under
Art. 14, In this appeal the same points, which
were urged before the High Court, have been urged
before us.

The scheme of the Act and the Rules analysed
above shows that the purchase of suger cane was
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regulated. There were reserved areas, assigned areas.

and other areas. Supplies from a reserved area were
meant for a factory for which the area was reserved
and forms were prescribed for offer, agreements etc.
so that the scheme might not be defeated by parties
contracting out of the scheme. We are not concer-
ned with the merits of the rival contentions about
short supply or unpaid commission. Those are
matters for adjudication elsewhere. We are only con-
cerned with the legality of the proceedings before
the Cane Commissioner. This dispute has been re-
ferred to him under Rule 23 not only by the Society
but earlier also by the appcllant. The appellant
now says that he had made a mistake and secks to
avoid a decision by the Cane Commissoner or by
arbitrator and has set up two contentions. The first
is that by reason of three defects in the agreement of
1949-50 season and two in the agreement of 1950-51
scason there is no binding contract as is contemplated
by s. 18(2) and the agreement not having come into

force the Commissioner has no power to act under
Rule 23. The defects are :

(a) Absence of signature for the mills in both
agrecments,

(b) Schedule left blank in both agreements,

{¢) Two blanks left in the agreement for
1949-50 season where an area and a quan-
tity had to be mentioned.

The second contention is that Rule 23 enjoi-
ning arbitration is void under Arts. 13 and 14 of the
Constitution as, on its facc it allows discrimination and
sub-Rule (6) of Rule 23 making provision for an ap-
peal is beyond the rule-making power conferred by
s. 30 of the Act and that sub-Rule being unseverable
Rule 23 as a whole fails. We shall deal with the first
contention separately and the other two points in the
second contention together.
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The first question thus to consider is whether
there is a binding contract between the parties or not.
Clause No. 10 of the agreement which is in the pres-
cribed form, says that ““all disputes touching the
agreement shall be decided by arbitration as provided
for in the rules and no suit shall lic in a civil or
revenue court in respect of any such dispute”. The
excluston of the jurisdiction of courts is also provided
in Rule 23(1). If the agrecment were binding the
matter would have to be referred to arbitration as
laid down in Rule 23. The agreement was challen-
ged in the petition under Article 226 on four grounds.
Three of them deal with the facts in dispute with
which we are not concerned. The last was that “no
agreement was entcred into at all between the parties
as contemplated under s. 18(2) of the U.P. Sugar
Factorics Con.rol Act and in the form No. 12 as
prescribed under the Rules made thereunder.” The
defects that arc pointed out now, it is said, make out
that there was no agreement at all.

To begin with the agreement was accepted on
both sides and was acted upon. - The appellant him-
self moved the Canc Commissioner for the enforce-
ment of the agreement on October 31, 1950. He
now says that this was under the erroneous belief
that cven without a written agreement Rule 23 app-
lied. Even in the proceedings belore the Cane Com-
missioner the appellant caused an appearance to be
made and asked for time. No objection that there
was no valid agrccment, was taken. Inhis letters to
the Society the appellant relied upon the agreements
and calculated his compensation and the commission
of the Society on its basis. The appellant sent
requisitions for sapplies for sugar cane 1n accordance
with Rule 15(6) and (6) and the agrecement. He ace-
cpted bills and paid for them. The appellant had the
signed form 10 and also form 12 with him. He
could have got the blanks filled in and also signed
the agreecment but evaded doing this. By his conduct

T
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the appellant appears prima facieto have accep-
ted the agreement though now he is relying on his
own default and petty omissions in the form.
Now it must be remembered that this form was pres-
cribed so that the scheme of the Act and Rules should
work smoothly, and the purchase and sale of sugur
cane should follow a particular pattern. ‘The failure
to enter into an agreement in the prescribed form was
made an offence to compel the factories to keep to the
scheme. Here the form in fact has been used. All the
terms are included and none has been altered or new
terras added. The agreement has also been acted upon.
The question is whether the want of signature of the
complaining party and the existence of the blanks
render the contract void and non-existing.

There is no doubt that in the agreement for
the season 1949-50 the area of the crop in one place
and the approximate yield from that area in another
have not been filled in the blank space provided for
that purpos:. The form in 1950-51 has no such
blanks. The agreement was preceded by from No.
10 which showed thesc particulars. That form was
with the appellant and it supplied these two details,
namely, the arca under cultivation and the estima-
ted yield. Indeed, the two forms between them
contained all the particulars which are required to be
entered in the body of the agreement. As regards
the schedule to the agreement the headings read as
follows :—

Village Area under sugar  Approximate Remarks
cane Deal: Ra-  yield in Mds.
toon: Plant

If the appellant required this information it
could have been furnished. The Schedule merely
gives details village by village of the area under
cultivation mentioned in form No. 10 and the body
of the agreement and also shows the quality grown
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in each village. This is obviously to facilitate re-
quisitions being sent and the appellant if he has any
complaint on this score can raise it in the proceedings.
The baunks in the body of the agreement for 1949-50
thus are insignificant. Those details were already
mentioned in form 10. They do not bear upon the
terms which are quite unaffected by the omissions.
The form for 1949-50 season was therefore not in-
valid because of the omissions in the body of the
agreement. The schedule was intended to record
the details of the crop grown but those details were
not an integral part of the agreement or its terms.
The agreements for 1949-50 and 1950-61 season were
therefore not invalid for thisreason also.

This leaves over the absence of the signature
of the party who had the custody of the document
and who is now complaining of its absence. It is
somewhat odd that he should complain of the lack
of his own signature because it is tentamount
to his making a virtue of his own lapse. The argu-
ment is thereforc attempted to be put on a legal
foundation and it is that s. 18 (2) used mandatory
language aud attached penal consequences and the
slightest deviation in a material respect and parti-
cularly the lack of signature of one of the contracting
parties renders the agreement null and void. What
the law requires is that the cane growers and the
factories should, in view of the scheme, conform to
certain terms and conditions which have been pre-
determined so that the scheme of rationalisation does
not fail. For this purpose aform is prescribed
and the form shows the place where the parties have
to sign in token of their acceptance. Of course, the
terms could he accepted orally but the section
requires that the contract should be in a particular
form and hence inwriting. Asto signatures it was
held by Duke L. J. as he then wasin Ruf (T'. 4.)
& Co. v. Pawwels (') as follows :—

(1) [1919) 1 K.B. 660, 670.
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“As 1o the suggestion which was made that the
words ‘contract in writing’ imports a contract
made by means of a writing or writings signed
by both parties, I do not think the words
necessarily have that meaning. A document
purporting to be an agreement may be an
agreement in writing. sufficient to satisfv the
requirements of an Act of Parliament though
it is only verified by the signature of one of
the parties. Re Jones (1895) 2 Ch. 719.”

The learned Attorney General, however, con-
tends that the prescriptions of s. 18(2) being manda-
tory they had to be followed to the letter. He
urges that in as much as the Act and the rules pre-
scribe a penalty for breach the- section canuot but
be regarded as mandatory in all its parts. He
assumes that the appellant may be guilty and
punished but, says he, the mandatory provision not
baving been followed according to the letter there
can be no resulting valid contract. A large number
of rulings on how to distinguish between mandatory
and directory provisions of law were cited before us
in support of the contention. More cases were cited
to show that where a form is prescribed, the forml aone
must be used otherwise there is no contract. We shall
only briefly refer to them.

The general rule as to which provision of law
can beregarded as mandatory and which directory
is stated in Maxwell on the Interpretation of Statutes
at page 364 : —

“It has been said that no rule can be laid

down for determining whether the command (of -

the statute) is to be coosidered as a mere
direction or. instruction involving no invalida-
ting consequence in its disregard, or as impera-
tive, with an implied nullification for dis-
obedience, beyond the fundamental one that
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it depends on the scope and object of the enact-
ment. It may, perhaps, be found genecrally
correct to say that nullification is the natural
and usual consequence of disobedience, but the
question is in the main governed by considera-
tions of convenience and.justice (R. v. Ingall
(2) 2 Q,.B.D. 208, per Lush, J.), and, when
that result would involve general inconvenience
or injustice to innocent persons, or advantage
of those guilty of the neglect, without promot-
ing the real aim and object of the cnactment, -
such an intention is not to be attributed to
+ the legislature. The whole scope and pur-
pose of the statute under consideration must be
regarded. The general rule is, that an ab-
solute enactment must be obeyed or fulfilled
exactly, but it is sufficient if a directory enact-
ment be obeyed or fulfilled substantially.”

This rule has been applied in many cases both
in India and in England. In Siate of U.P.v.
Manbodhan Lal Srivastava (') this Court observed
that no general rule can be laid down but the ob-
ject of the statute must be looked at and even if the
provision be worded in a mandatory form, ifits
neglect would work serious general inconvenience
or injustice to persons who have no control over those
entrusted with the duty and at the same time would
not promote the main object of the Legislature, it is
to be treated only as directory and the neglect of it
though punishable would not affect the validity of
the acts done: These observations have been follow-
ed in other cases and recently in Bhikraj v. Union
of India (*) it was observed that where a statute re-
quires that a thing shall be done in a particular
manner or form but does not itself set out the con-
sequences of non-compliance the question whether
the prescription of law shall be treated as mandatory
or directory could only be solved by regarding the
object, purpose and scope of that law. If the statute

{1} {1958] S.C.R. 833. (2) A.-LR. (1962) 113, 119,
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is found to be directory a penalty may be incurred
for non.compliance but the actor thing done is re-
garded as good. It is unnecessary to multiply these
cases which are based upon the statement in Max-
well which is quoted over and over again.

Now the prescription of the law in the present
case was that the cane growers and the factory must
enter into an agreement in a prescribed form.
That form has in fact been used, only there are

_certain blanks and the appellant has not signed where

he was expected to do so. Reliance is placed by the
appellant upon a decision of the House of Lords
reported in Thomas ». Kelly (') particularly the
observations of Lord Macnaghten where a distinc-
tion was made between the words “in accordance
with the form™ and “in the form”. It is argued that
the Act and the rules in the present case require the
agreement to be in the form prescribed and not in
accordance with the form. It is submitted thata
substantial compliance may be permissible when the
words of the statute are “in accordance with the
form” but that strict compliance is necessary when
the words are ““in the form”: The form in Thomas
v. Kelly (*) was in a different category from their form
which we have. Under the statute, which prescribed
the form (a bill of sale), it was provided that a bill of
sale given by way of security was void unless made
in accordance with the form: The form used there
being not in accordance with the form prescribed
was held to be void .though there are observations
to show that if this consequence had not been
attached a departure from the statutory form in any
thing which was not a characteristic of that form
would not have been fatal. Inthe body of the bill
of sale executed in that case there wasno description
of the things intended to be assigned. and this portion
was regarded as characteristic of the form prescribed.

There are some cases ofthis Court in which
the prescribed forms have been considered, In two

(1) (1888) 13 App. Cas, 506.
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cases under the Representation of the People Act,1950,
the form for making a securitv deposit which was
prescribed, was not strictly followed but it was held
that it was merely a matter of form and as there was
substantial compliance the penal consequences did
not ensue. Sce Jagan Nath v. Jaswant Singh (1)
and Kamarajs Nadar v. Kunju Thevar (%), In
Hari lishnu Kamath v. Syed Ahmed Ishague (*) votes
not eiven in the form prescribed were held to be
invalid because the form prescribed was considered
to be essential and an intention of the voter expressed
otherwise than in the form prescribed was considered
to be an intention not expressed at all. In
Radhalisson Gopilisson v. Balmukund Ramchandra (1)
a by-law provided that contract between agents and
their constituents shall be in the form prescribed.
It was held by the Privy Council that a literal
compliance with the forms was not essential if the
contract contained all the terms and conditions set
out in the form but it was otherwise if it did not.

In the present case the form prescribed set out
a number of conditions and these have all been
incorporated in the agreement which has been
executed by the society: In other words the form has
been used. There is no deviation from the prescribed
form except in respect of the three defects which
we have mentioned carlier. We have pointed out
that the failure to execute the agreement in the
form is made an offence but no other consequence is
indicated if the form is not followed. The utmost
that can besaid is that if the form which was us-d
included conditions which were at variance with the
conditions in the prescribed form a contract might
not have resulted. But we need not express any
opinion on this, because in this case the terms as
stated in the prescribed form are the terms in the
form used. We have pointed out that no conse-
quence attaches to the failure to observe the form
except punishment by fine and s. 18 (2) is capable

(1) [195¢] S.C.R. 892, (2) [1959] $.C.R. 583.
{3) [1955] ! 5.C.R. 1104 t4) [1932] L.R. 60 I.A. 63.
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of being read as directory. Even if it be read as
mandatory we have shown already that the failure
of the appellant to sign the form is not a matter of
which he can take advantage regard being had to
his own conduct. The blanks also do not maiter
in view of the existence of form No. 10 which suppli-
ed the information accidentally omitted from the
agreement. The form is also sufficiently identified by
the signature on behalf of the Society and it has becn
acted upon not only by the Society but also by the
appellant who is complaining of the wantof
signature. In our opinion, the agreement was
binding. It may be pointed out that the arbitration
clause in the agreement was enforceable, if agreed
to, even without the signature of the appellant
as it is settled law thatto constitute an arbitration
agreement in writing it is not necessary that it should
be signed by the parties and it is sufficient if the
terms are reduced to writing and the agreement of
the parties thereto is established. See Jugal Kishore
Rameshwardas v. Mrs. Goolbai Hormusji (1),

In our opinion even if the section be held to
be mandatory to the extent that the terms as
prescribed should appear in writing, that is complied
with in this case. There was thus a binding contract
between the parties and the dispute was to be
resolved as required by Rule 23.

The appellant has an alternative argument by
which he challenges the validity of Rule 23 itsclf,
He says that Rule 23 permits the Cane Commissioner
to follow two different methods for the adjudication of
the disputes. One method is that the Gane Commi-
ssioner can himself hear and decide the dispute and
the other is that he can direct the parties to have
their dispute decided by arbitration. It is said that
Rule 23 thus confers on the Cane Commissioner an
arbitrary power to proceed with some cases in one
way and in some cases in another because there is no

(1) [1955] 2 $.C.R, 857.
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guiding principle. It is also contended that one of
the procedurcs, (namely the decision by the arbi-
trators) gives a right of appeal from the award to the
Commissjoner of the Division while there is no right
of appeal in the other (namely, decision by the Cane
Commissioner) and there is thus discrimination
between those persons whose case is decided by the
Cane Commissioner and thosc whose case is decided
by arbitration. It is contended that the Commisioner
is given an arbitrary power to discriminate between
one case and another in as much as he can decide one
casc himself and refer another to arbitration and
the rule thus offends against the equal protection
clause containcd in Art. 14 of the Constitution. Refe-
rence is made to those cases in which this Court has
ruled that in such circumstances the law is void.
It is also contended that Rule 23 contains a provision
for appeal but subr. (6) providing for an appeal goes
beyond the power conferred by s. 30 which confers
the rule-making power on the Provincial Government.
It 15 also said that sub-r. (6)is not severable from
the rest of the Rule because the Provincial Govern-
ment would not have made a rule for arbitration in
that form if it was not able toenact a rule giving a
right of appeal to an aggrieved party when there was
arbitration. Tt is thus contended that sub-r. (6)
allowing the right of appeal should be struck down
as ultra vires the Provincial Government and the
whole rule because sub-r. (6) is not severable from

the rest of the rule.

The arguments are somewhat conflicting, If
sub.r. (6) was ulire vires the Provincial Government
and must be struck down then one of the reasons on
which the complaint of discrimination is based must
disappear, provided the sub-r. is severable, because
the decision in either case then would be final. It is
only if it is unseverable that other considerations
would arise. It is therefore necessary to see if 5. 30
of the Act confers power to provide for appeal from
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the award of the arbitrators. An appeal is no doubt
a creature of statute and does not lie in the nature of
things. Under the general law relating to arbitration
there is no appeal against an award. The power to
provide for an appeal by a rule must, therefore, flow
from s. 30 of the Act. Section 30 first confers a
general power to make rules and then enumerates,
as illustrative of the general power, certain topics on
which rules in particular may be made. The general
power is conferred by the first sub-section which
rcads:—

*“The Proviacial Government may make rules
to carry out the provisions of this Act.”

It is argued by the appellant that this sub-sec-
tion does not use the common formula “carry out the
purposes of this Act” and the Provincial Government
could only provide for an appeal if a provision ena-
bling it to do so existed in the Act, and no such
provision regarding appealsis to be found. The
other side relics upon sub-s. (2) which says that rules
may provide for :

“(u) the rcference to the Cane Commissioner
of disputes relating to the supply of Cane for
decision or if he so directs to arbitration, the
mode of appointing an arbitrator or arbitrators,
the procedure to be followed in proceedings
before the Cane Commissioner or such arbi-
trator or arbitrators, and the enforcement of
the decisions of the Cane Commissioner or ihe
awards of arbitrators.”

It is contended that this clausc confers on the
rule-making authority the power to make rules
regarding disputes rclating to the supply of cane for
decision by arbitration and being itself a provision
of the Act, rules can be made to carry out this
provision. The appellant however contends that
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clause (u) mentions only four matters and the provi-
sion of an appcal is not one of them. Inour opinion,
clause (u) conferred a gencral power to make rules
for the resolving of disputes cither by the Cane
Commissioner or if he so directs by arbitration and
to give effcct to the latter part of this provision
arbitration with an appeal {rom the arbitrator’s
decision would be giving citfect to the provisions as
a whole. In this sense sub-r. (6) providing for an
appeal against the decision ol the arbitrators must
be considered as a rule giving cffect to the provision
of 5. 30 (2) (u) providing for the resolving of disputes
by arbitration,  Sub-Rulc (6) was thus within the
rulc-making power of the Provincial Government
and it 1s unnecessary to discuss whether it is severable
or not from the rest of the rule.

We shall now pass on to the main contention
in this case, that Rule 23 provides for two different
types of procedures to be followed at the option of
the Canc Commissioner. 1M it could Dbe said that the
rule, as framed, allows the Cane Commissioner to
discriminate between one party and another, then the
rule must offend Article 14, We shall, thercfore, sec
whcther there is5any room  for discrimmination at the
hands of the Cane Commissioner, It is necessary in
this conncction to sce lirst whether the Cane Conuni-
ssioncr can compel a party to go to arbitration
against his will.  The rule says that any dispute
touching an agrecment shall be referred to the Cane
Commissioner for decision or if he so directs to
arbitration. It also provides that no suit shall lic in
a civil or revenue court in respect of any such dis-
pute. At first sight, it does look as if the Cane
Commissioner can pick and choose belween two
disputes of like nature, keeping one two himself
and sending unother  for decision by a sole
arbitrator  or  Bourd  of arbitrators.  But  the
purport of the first sub-Rule is that an arbitration
can be with the permission of the Cane Conunissioner
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and partics cannot go to arbitration without the
permission of thec Canc Commissioner, The rest of
the rulec shows that therec can be no arbitration
without the consent of the parties. It the reference
to arbitration is purcly on a voluntary bhasis then
there can be no complaint that two different proce-
durcs are provided for the solution of the same kind
of disputes. If parties cannot be compelled to go to
arbitration and rcfuse to go to arbitration then the
Canc Clommissioncr must decide the dispute himsell.
If this view was corrcct then there is but one mode of
deciding disputes, namcly, by the Canc Commissioner
and an alternative mode, no doubt, under the dirce-
tion of the Cane Commissioner but only il the parties
agree, by arbitration. Thercfore the provisions
regarding arbitration cannot be compared with the
procedure before the Canc Commissioner, and the
provision for an appcal in the former but prima fucie
not in the latter loses all significance. The procedure
of arbitration with the appeal included really applies
only il both sides aceept that procedure willmgly.
To dctermine whether the  procedure involving
arbitration is voluntary or not we shall have to
examine Rule 23 in somce detail but before we do
so we shall advert to s. 46 and three other sections of
the Arbitration Act.  That section provides :—

“Tlie provisions of this Act, except sub-section
(1) of scction 6 and sections 7, 12, 36 and 37,
shall apply to every arbitration under anv other
cnactment for the time being in foree, as if the
arbitrations were pursuant to an arbitration
agreement and as il that other enactment were
an arbilration agrcement, cxcept in so far as
this Act s inconsistent with that other enactiment
or with any rules made thercunder.”

It was admitied belore us by the lerned counsel
for the appellant that s. 46 in its first port does not
“apply but it was avgued thats. 8, 9 and 10 of the
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arbitration Act must be considered in deciding whe-
ther the arbitration is purely on a voluntary basis or
not. We have thus to compare the provisions of
Rule 23 with those of these sections to find out if the
rule prevails over the sections.

Rule 23(2) provides that when the Cane
Commissioner directs the reference of the dispute to
arbitration ‘it shall be referred to a sole arbitrator
acceptable to the parties concerned”. It is thus clear
that arbitration by a sole arbitrator can only be by
consent of parties. New if the matter were governed
by s. 8 of the Arbitration Act it would be open to
any party to serve the other party with a written
notice to concur in the appointment and after a
lapse of a fortnight the Court could be moved to
make the appointment. This provision is clearly

. inconsistent with what happens in the same circum-

stances under the Rule. The Rule provides : in case
no sole arbitrator is acceptable to both parties the
dispute in question shall be referred to a Board of
Arbitration, consisting of one rcpresentative of cach
party and an umpire acceptable to hoth represen-
tatives. The DBoard is a three-member board and
this climinates from consideration s. 8. It also
excludes s. 9, of the Arbitration Act which deals with
situations in which the reference is to two arbitrators
and if one party fails to appoint his arbilrator the
other party after appointing his own arbitrator can
givc a notice and the appointed arbitrator becomes
the sole arbitrator. Under Rule 23 this cannot
happen. Section 9 is thus inconsistent with a three-
member board which is the sine gue non of the Rule.
‘The Rule provides that cach party must appoint his
own arbitrator and then the umpire is to be chosen
by the two rcpresentatives, The Cane Commissioner
comes into the picture again when the represcntatives
are uuable to agree regarding the umpire.  But there
is an initial stage at which any of the parties can
frustrate the arbitration by declining % Imine to
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select his own arbitrator. The arbitration must there-
fore be by agreement or it cannot take place atall.
It remains to mention s. 10. That section has no
relation to the appointment of arbitrators to begin
with, It deals with the position of the third
arbitrator chosen by  two arbitrators appoint-
ed by the parties. That stage does not reach
at all if one of the parties does not appoint his
arbitrator.,

It is thus quite clear that ss. 8, 9 and 10 of the
Arbitration Act do not apply being inconsistent with
Rule 23. It is also quite clear that the decision by
the Commissioner is the normal mode of disposing of
disputes regarding the supply of sugar cane. The
Cane Commissioner has the power to direct that the
dispute be referred to arbitration but the rules show
that there can be no arbitration unless the parties
themselves agree. If itis to a sole arbitrator
then the sole arbitrator must be acceptable to
the parties concerned. If parties do not agree
about the sole arbitrator the arbitrationis by a
Board of arbitrators consisting of one represen-
tative of each party and an umpire acceptable to
both representatives. The Rule stops short of provi-
ding what is to happen if a party does not appoint
his representative and the Arbitration Act furnishes
no answer because it is inconsistent with the Rule.
Itis, therefore, obvious that the arbitration must be
with the consent of partics and they must express
this consent either by selecting an agreed sole arbi-
trator or by appointing their representative on the
Board. This choice is entirely theirs, If the parties
do not agree thus far there can be no arbitration at
all and the case must be disposed of by the Canc
Commissioner himself. Where there are two proce-
dures one for every one and the other if the disputants
voluntarily agree to follow it, there can be no dis-
crimination because discrimination can only be
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found to exist if the election is with someone alse
who can excrcise his will arbitrarily.

It remains to consider an argument which was
raised by Mr. Voda Vyasa at the end of the hearing
but which was not urged Dy the learned Attorney
General and it is that there may be discrimination in
as much as the Cane Commissioner may refer some
disputes to arbitration and keep some to himself even
though in all of them parties wish for arbitration.
In other words, the discrimination is said to exist the
other way round that is to say not because there are
two modes from which one may be selected arbitra-
rily but because parties in somc cascs may be depri-
ved of their clection to proceed by arbitration.  As
we have said the normal mode is decision by the
Cane Commissioner with a possibility of arbitration
by the agreement of parties. It is most unlikely that
the Cane Commissioner would decline to refer a dis-
pute to arbitration where the parties agree that it
should be so referred. Where the Cane Commissioner
declines to make a reference the question may arise
whether he could not be compelled to do so and also
whether his decision given against the wishes of the
parties would be binding on the parties. DBut we
cannot say that the rule offends Article 14 because
the Cane Commissioner may himself decide a dispute
which the parties wish to go to arbitration.

In our opinion the agrcement was a binding
agreement and Rule 23(6) of the U.P. Sugar Facto-
rics Control Rules 1938 was not wltre vires the Pro-
vincial Government and the Rule as a whole does
not offend Article I+ of the Constitution. This
appeal must thercfore fail. It is dismissed with
costs.

Rigmuepar Davayn, J.—I have had the advan-
tage of perusing the judgment of my learned brother
Hidayatullah, J., and I agree that there was a bind-
ing contracl between the parties and. in view of
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cl. 10, the dispute was capable of being referred to-

arbitration. I, however, do not agree that r. 23 of
the U. P. Sugar Factories Control Rules, 1938 is not
discriminatory.

Sub-r. (1) of r. 23 provides thatthe dispute be
referred to the Cane Commissioner for decision or, if
he so directs, for arbitration, and thus gives discre-
tion to the Cane Commissioner to direct that the
dispute touching the agreement be referred to arbitra-
tion. There is nothing to guidc his discretion. The
procedure contemplated seems to be that when a
party approaches the Canc Commissioner for the
settlement of the dispute, the Cane Commissioner
may cither proceed to decide the dispute himself or
may direct the party to go to arbitration.

There is nothing in this sub-rule to suggest that
the Cane Commissioner can refer the dispute to
arbitration by arbitrators only when the parties agree
to have the dispute so settled. In the absence of such
a provision, the discretionary power of the Cane
Commissioner cannot be restricted. There seems to
be no justification for taking the clause ‘if he so
directs’ to be “if he so directs on the parties agreeing
to have the disputé settled by arbitrators’,

Clause 10 of the agreement in Form 12,
together with the direction of the Cane Commissioner,
amounts to thc arbitration agrecement. Once the
Canc Commisstoner has given the necessary  direction
the disputc is to go to the sole arbitrator acceptable
to the parties concerned. This is what sub-r. (2)
provides. In case no sole arbitrator is acceptable to
both the parties, the dispute is to be referred to a
Board of Arbitration. The parties can thus avoid
arbitration by the sole arbitrator by their not agree-
ing to any particular person to act as sole arbitrator,

If the parties do not accept any sole arbitrator
rach of the partics has.to appoint onc representative
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to the Board of Arbitration and the representatives so
appointed, then appoint an umpire acceptable to
them. It is suggested for the respondent that in
case a party does not wish the matter to be referred
to the Board of Arbitration, it can easily avoid it by
not appointing a representative and that in that con-
tingency, the Cane Commuissioncr will have to decide
the dispute himsell, If the parties agree to appoint
a representative, the reference of the dispute to the
Board of Arbitration would be a reference with the
consent of the parties and therefore no question of
discrimination can arise, even if the incidents of the
dispute decided by the Cane Commissioner himself
and by the Board of Arbitration be different,

Sub-r.{2) or any other sub-rule of r.23, does not
provide what is to happen when any of the parties
does not appoint a representative. It cdoes not
necessarily follow from the absence of such a provi-
sion that the dispute goes back to the Cane Commi-
ssioner for decision or that the Cane Commissioner
is empowered to withdraw his direction of referring
the dispute to arbitration. Rule 23 has no such
express provision in this regard, though sub-r. (5)
expressly provides for the Cane Commissioner to take
charge of thedispute afresh in another contingency.
Once the Cane Commissioner has directed reference
of the dispute to arbitration, he, in the absence of
any provision in the rales empowering him to do so,
is not to withdraw (hat direction uand take over the
decision of the dispute himself. The omission to
provide for such a contingency can only mean that
the rule does not contemplate a party not nominating
his representative. This appears to be more reason-
able to supposc than to hold that the reference of the
dispute reverts to the Canc Commissioner who had
already decided not to decide the dispute himself.

!

Further, the party’s nominating a rcpresenta-

tive would not makc the reference to arbitration a
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voluntary act. The parties have no choice. They
had to enter into an agreement in Form 12. Their
agreeing to cl. 10 of the agreement is not voluntary
but is due to statutory requirement. So is their
agreement to nominate representative to the Board
of Arbitration as they cannot go to a Givil Court for
the decision of the dispute in view of sub-r. (1).

There is nothing in r. 23 to indicate that the
decision of the dispute by the Cane Commissioner
is the normal procedure contemplated by the rule.
Of course, the Cane Commissioner can act as an
umpire if he so desires in casc the two representatives
tappointed by the parties to the Board of Arbitra-
ition arc unable to elect an umpire within a fort-
night of the reference to them. In case the Board
of arbitration does not give the award within a time
fixed by the Cane Commissioner, the dispute is to be
deemed to have been freshly referred to the Cane
Commissioner, as sub-r: (5) in these circumstances,
empowers the Cane Commissioner to decide the
dispute himself or to appoint another arbitrator or
arbitrators for the purpose.

It is clear from the various provisions of r. 23
that there is a difference in the procedure for the
dispute being decided by the €Canc Commissioner
and the dispute being decided by "the arbitrator or
Board of Arbitration. In thc former case, the deci-
sion of the Cane Commissioner is final and enforcible
by the Civil Court referred to in sub-r. (8). In the
latter case, the award of the sole arbitrator or the
Board of Arbitration is appealable to the Commis-
sioner-of the Division in which the factory is situated
and the Commissioner’s order is final and enforcible
by the Civil Court. It follows that the procedurc
provided by r. 23 for decision of the dispute touch-
ing the agreement is such that parties similarly
situated may have the dispute decided by different
persons and by different procedures according to the
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inclination of the Cane Commissioner whose discre-
tion in this matter is uncontroNed by any guiding
principles. The rule therefore offends against
Art. 14 of the Constitution and is void.

It is also contended that sub-r. (6) providing
an appeal to the Commissioner against the order of
the arbitrator or Board of Arbitration is void as the
State Government had no power to make a provision
about appeal. Sub-s. (1} of s.30 of the U.P.
Sugar Factories (Conirol) Act empowers the State
Government to make rules to carry out the pro-
visions of that Act. There is nothing in the Act to
the effect that provision bec made for an appeal
against the award of the arbitrator or arbitrators. A
rule providing for appeal against the order of the
arbitrator or arbitrators is therefore not a rule to
carry out any provision of the Act. Clause (u) of
sub-s, (2) of s. 30 siates that the State Government
may make rules to provide for the reference to the
Cane Commissioner of disputes relating to the supply
of canc for decision or, if he so directs, to arbitra-
tion, the mode of appointing arbitrator or arbitrators,
the procedure to be followed in proceedings before
the Cane Commissioner and such arbitrator or arbi-
trators and the enforcement of the decisions of the
Cane Commissioner or of the award of the arbitra-
tors. Itistruc that these provisions relate to the
settlement of disputes between the parties, but that
by itself does not mean that the State Government
can provide for appeals against the orders of the
arbitrator or arbitrators. These provisions of cl. (u)
do not expressly state that the rule can provide for
an appeal against the award of the arbitrator. Pro-
visions of cl. {u) make no reference either for the
provision of an appeal or for the procedure to be
followed by the appellate Tribunal, or for the cn-
forcement of the order of the appellate Tribunal.
The absence of such reference establishes that cl. (u)
did neither contemplate nor empower the State

—
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Government to make rules providing an appeal
against the award of arbitrator or arbitrators. Fur-
ther, the order of the Commissioner is not an award
and this is recognised by the language of sub-r. (8}
of r. 23 which refers to the decision of the Cane
Commissioner to the award of the arbitrator or ar-
bitrators and to the Commissioner’s order in appeal.
The provision for an appeal in sub-r. (6) therefore
is not to be treated as something ancillary to the
provision for settling disputes between the parties by
the Cane Commissioner for which object cl. (u) em-
powered the State Government to make rules with
respect to certain matters. The right to appeal is a
substantive right and is to beconferred on a party
by or under the Act. The Act must either provide
for the appeal or enact that the rules framed there-
under may provide for appeals against certain orders
of decisions. In the absence of such a provision
in the Act, the rules cannot provide for appeals.
I am therefore of opinion that sub-r. (6) is void.

It is true that if sub-r. (6) isstruck down as
void, there would not be any substantial difference
between the procedure to be followed by the'Cane
Commissioner or the Arbitrator or Board of Arbitra-
tors in deciding the dispute, but it does, not necessarily
follow from this that r.23 minus sub-rule (6)and
other incidental deleted provisions, is valid. It
is difficult to say that sub-r. (6) isscvcrable. The
existence of sub-r. (6) and other conscquential pro-
visions makes it clear that the State Government
which made r. 23 provided for the dccision of the
dispute by the arbitrator or arbitrators subject to an
appeal against the award. It will be sheer specula-
tion to say that the State Government would have
made provision for the dispute to be settled by ar-
bitrators if it had known that it could not make any
provision for an appeal against that order. Iam
therefore of opinion that the entire r. 23 is to be
struck down both because in its present f{orm it is
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discriminatory and because sub-r. (6) is void in-
asmuch as the Statc Government had no power to
enact it and it is not servable from the rest of the rule.

['would therefore allow the appeal with costs
and order the issuc of a writ quashing the proceedings
pending before the Cane Commissioner and pro-
hibiting him to continuc those proceedings.

By Coukrr: In accordance with the opinion
of the majority, this Appeal is dismissed with costs,

——— ——t me———

CORPORATION OF THE CITY OF NAGPUR
.

THE NAGPUR HANDLOOM CLOTH MARKET
CO. LTD.

(B. P. Siwua, C. J., P. B. GAJENDRAGADKAR,
K. N. Wancnoo, K. G. Das Gupra
and J. C. SuaHn, JJ.)

Municipal Corporation—Levy of taves—Water rates—
Clonservancy and  property  tuxes—Individual  shop-keepers—
Liubility—Building, if includes part of a building— Residential
and  non-residential— Linhility —Connolution  of famly’—If
postulates relutionship—City of Nagpur Corporation Act, 1948
(C.P. and Berar 2 of I350), s. 5 (¥}-City of Nugpur
Corporation Ruales, r. [0 {a) (B} (s).

The Nagput Handloom Cloth Market Company Ltd,
constructed in the City of Nagpur on plots owned by it a number
of buildings with two floors, the ground floor intended to be
used as shops and the first floor to be used for residential
purpnses. lor the use of the shops lavatories connected with the
sewers of the corporation drainage systern were constructed and
water supply for the shops was olstained from a corporation
water standard. The corporation levied among other taxes,
under s. 114 of the City of Naygpur Corporation Act, 1948, con-
servancy tax and water rates on the basis of the letting value of



