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fsez. and under s. G4A that order could not be
Manizipal Board, affected at all. In my view, the appellant
o A}ffumc;[c)iality \?ras clearly entitled to a writ quashing
State Transport  the  order of the State Transport Authority of
utherity Rajas than January 6, 1961, P 1ty o

———

Sarkar, J,
4 1 would, therefore, allow the appeal with
costs.

By Court- : By majority judgment the appeals
are allowed and the matter sent back for disposal in
accordance with law. Parties to bear their own
Costs.

1962 V.S MENON
Nevamber, 22 7 2.
UNION OF INDIA
(B. P. Stwua, C.J., P. B. GATJENDRAGADEAR,
K. N. Woncroo, K.C. Das Gupra and

J. C. Suanm, JJ.)

Public Servant— Disciplinary action—Subversive activities—
charge of associating with communists—compulsory retiremeni—
Legality  of —Writ Petition—If maintainable—Civil Services
{Safequarding  of National Security) Rules, 1949. r. 3—
Constitution of India, Arts, 226, 311.

The appellant, a public servant, was charged under r. 3,
Civi] Services (Safeguarding of National Security) Rules, 1949,
for associating with communists and others engaged in subver.
sive activities. After enquiry, an order was made compulsorily
retiring the appellant from service. He filed a writ petition
hefore. the Fligh Court but it was dismissed. He appellant
contended that the nrder of compulsory retirement was illegal
and that the High Court had jurisdiction to quash the same,

Held, that the charge against the appellant was not a
charge under r. 3 and accordingly the order of compulsory
retirement was illegal. The rule contemplated compulsory
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retireraent in cases where the public servant was engaged or
suspected to be engaged in subversive activities, or was associa-
ted with others in subversive activities, The appellant was
only zlleged to have been associated with others who were
engaged in subversive activities; Dut it was not alleged that he
had taken any part in subversive activities by himself or along
with others. Taking interest in political activities of the
communist party did not amount to taking part in subversive
activities so long as the communist party was recognised political
party and was not banned.

Held, further, that the impugned order could be quashed
on a petition under Art, 226, The premature termination of the
service of the appellant, which was not justifiable under r. 3
amounted to removal from service by way of penalty and
attracted the application of Art. 311.

P. Balakotawiah v. The Union of [India, [1958]
8. C. R. 1052, distinguished.

CiviL APPELLATE JURIsSDICTION : Civil Appeal
No. 83 of 62. Appeal by special leave from the
judgment and order dated October 6, 1960, of the
Punjab High Court (Circuit Bench) Delhi in
L. P. A. No. 23-D of 1957.

R.V.8. Mam, H.C. Mital and P. Kesava
Pillas, for the appellant.

C. K. Daphtary, Solicitor Ueneral of India,
R. H. Dhebar, P. D, Menon, for the respondents.

1962. November 22. The Judgment of the
Court was delivered by

Sinma, C. J.—This appeal by special leave is
directed against the judgment and order of the
Punjab High Court, dated October 6, 1960, disiniss-
ing Letters Patent Appecal from the judgment of a
single Judge of that Court, dated Septeraber 1 0, 1957,
dismissing the appellant’s writ petition under Art. 226
of the Constitution. There are iwo respondents,
namely, (i) the Union of India and (2} Director-
General, Posts and Telegraphs, New Delhi.
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This case has had a chequered history as will
appear from the following facts. The appellant was
appointed in June 1943 as an Engineering Super-
visor by the second respondent. In January 1949,
he was suspended from service on account of certain
activities of his which were considered to be objec-
tionable. He was duly served with a notice to show
cause, and his case was in due course considered by
the Committee of Advisers, who recommended that
he be retained in service. In pursuance of the
recommendation of the Advisory Committee, the
appellant was reinstated with effect from May 26,
1951. After passing his departmental examination
in 1952, the appellant was appointed as officiating
Sub-Divisional Officer, Telegraphs. While he was
so employed at Nagpur, he was served with a notice
dated November 3, 1952, from the office of the
Director-General, Posts and Telegraphs, under the
provisions of 1. 3 and 4 of Civil Services (Safeguard-
ing of National Security) Rules, 1949—which here-
inafter will be referred to as the Rules—in the
following terms :

“No. Sta 98-10/562
New Delhi, the 3rd November, 1952.

Whereas in the opinion of the “Competent
Authority” as defined in rule 2 of the Civil
Services (Safeguarding of National Security)
Rules, 1949, (who in your case is the Director
General) there are reasonable grounds for
believing that after your reinstatement in service
on May 26, 1951 you have continued to
associate with others cngaged in subversive
activities in such a manner as to raise doubts
about your reliability and consequently it is
proposed to take action for your compulsory
retirement from service under rule 3 of the said
rules. The following are the allegations
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1962

— e

V.8. Menon

against you :—

“Soon after your arrival in Nagpur A
important local communists werc reported ~ Usion of India
to have contacted you and during the Sinka, C. J.
discussions you were reported to have

interested yourself in the political activi-

ties of the Communist party and other

political organisations and groups in

Nagpur. You are also reported to be

actively continuing your association with

Shri B. N. Mukherjee and other prominent

local Communists.”

2. You are hereby required to proceed on such
leave as may be admissible to you with effect
from November 15, 1952.

3. You are hereby required to state within 14
days of the receipt of this notice whether you
accept or deny the accuracy of the above
allegations. 1f you do not reply within that
period, it will be assumed that you admit the
allegations,

4. In either case, you imay within the same
period submit any representation you wish to
make as to why you should not be compulsorily
retired from service under the said Rules {copy
attached).

5. If after considering your representation the
competent authority decides that no further
action should be taken against you, you will be
informed accordingly.

6. If after considering your representation the
competent authority considers that there are
sufficient grounds for taking further action,
the materials on record together with your
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representation will be referred to the Committee
of Advisers sct up by the Government of India
for this purpose.

7. You are further asked to state whether you
wish to be heard in person by the Director
General or by the Committee of Advisers before
orders are passed on your casc.

8. If you send no reply within 14 days of the
receipt of this notice orders will be passed on
your case without any further reference to you.

Sd/

Director General,
Posts and Telegraphs,
New Delhi.”

On November 17, 1952, the appellant submitted his
answer to the show-cause notice. The answer runs
into 9 pages (typescript) to the effect that the charge
was vague, baseless and without foundation, and
requesting for a personal hearing before the second
respondent, as well as before the Committee of
Advisers. The appellant. submitted a letier on
January 23, 1953, requesting that “at the time of the
oral hearing all the evidence on which the charges
mentioned in your letter No. STA 98-10/52 dated
3.11.1952 have been framed”’, may be made available
to him so that on scrutinising them he might prove
his innocence. On January 28, 1953, the second
respondent examined the appellant in person, and
thereafter on May 19, 1953, he was served a second
show-cause notice, which 1s in these terms :

“Memo No. STA-98-10/62/[SEA
Dated New Delhi, the 19th May, 1953.

Shri V. 8. Menon, Sub-divisional Officer,
Telegraphs, Nagpur, was called upon to answer
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the following chargés :— w2

. . . V.S Mmn
““Soon after your arrival in Nagpur important .
local Communists were rcported to have con-  Usiss of Iadia
tacted you and during the discussions you were Sinha, C. J
reported to have interested yourself in the '
political activities of the Communist Party and
other political organisations and groups, in
Nagpur. You are also reported to be actively
continuing your association with Shri B. N.
Mukherjee and other prominent local Commu-
nists.”

2. The Committee of Advisers have considered
the defence submitted by Shri V. S. Menon
and the record of the personal hearing and are
provisionally of the opinion that sufficient
grounds exist to bring home these charges to
Shri Menon, justifying his compulsory retire-
ment from service under Rule 3 of the Civil
Services (Safeguarding of National Security)
Rules, 1949,

3. Shri Menon is, therefore, called upon to
show cause within 15 days of the receipt of
this Memorandum, why he should not be
compulsorily retired from service.

4. A copy of the record of personal hearing
granted to him is forwarded herewith.

5. 1fShri Menon fails tosubmit his defence
within the period stipulated above, orders will
be passed ex parte.

Sd/-

Director General.”

On August 28, 1953, the following order was passcd
against him : '

“Memorandum No. STA. 98-10/52/SEA
Dated New Delhi, the 28th Aug. 53.
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In the office Memo of the Dircctor General,
Posts and Telegraphs No. STA. 98-10/52 dated
the 3rd November 1952, Shri V. S. Menon,
Officiating Sub Divisional Officer Telegraphs,
Nagpur, was informed of the grounds on which
it is proposed to take action for his compulsory
retivement from service under Rule 3 of the
Civil Services (Safeguarding of National
Security) Rules, 1949, and was called upon to
submit any representation he wished to make
as to why he should not be compulsorily retired
from scrvice under the said rules. Shri Menon
submitted his statement in defence on
November 17, 1952, in which he also expressed
a desire for a personal hearing by the Director
General, He was accordingly granted an oral
hearing by the Director General on January 28,
1953.

2, The Comimittee of Advisers having con-
sidered the defence snbmitted by Shii V. S.
Menon, and the record of the personal hearing,
were ol the opinion that sufficient grounds
exist justifying Shri Menon’s compulsory retire-
ment from service under Rule 3 of the said
rules. Shri Menon was thereupon called upon
in Director General, Posts and Telegraphs
Memo No. ST A. 98-10/62-SEA, dated
May 19, 1953, to show cause why he should
not be compulsorily retired from service. Shri
Menon submitted his representation on June
18, 1953. This representation has also been
considered. '

3. The competent authority (who in this case
is-the Director General, Posts and Telegraphs)
after careful consideration of this case 1s of the
opinion that Shri V. S. Menon has been associ-
ated with others in subversive activities in such
a manner as to raise doubts about his reliability,

B



k
:

 2SCR. SUPREME COURT REPORTS 4l1

and is satisfied that his retention in the public 962
service is prejudicial to national security. Shri 7 5 Mo
V. 8. Menon is hereby informed that the compe- %
tent authority has accordingly decided, with the
prior approval of the President, that Shrt V. 8. suk, € 2.
Menon should be compulsorily retired from
service in accordance with the provisions of the

- Rule 3 of Givil Services (Safeguarding of
National Security) Rules, 1949.

(H. L. Jerath)
Director General,
Post and Telegraphs™

The appeliant moved the erstwhile High Gourt
of Judicature at Nagpur under Art. 226 of the
Constitution. The case was heard by a Full Bench
of three Judges consisting of Kaushalendra Rao,
V. R. Sen and Bhutt, JJ. The Court was agreed as
to the order to be passed, namely, that the petition
should be dismissed on the ground that no writ could
issue against the respondents, though the Judges were
not agreed on the merits of the controversy.
Kaushalendra Rao, J.——was of the view that even on
merits the Court could not grant any relief whereas
Sen and Bhutt, JJ., took the view that it was not
covered by Art. 310 of the Constitution, and that the
allegations in the initial show-cause notice were
vague, nor did they disclose any personal” association
on the part of the appellant in any subversive activi-

- ties, and that, therefore, there was no compliance
with r. 4 of the Rules.

As the petition under Art. 226 of the Constitu-
tion in the Nagpur High Court proved infructuous,
the appellant moved the Circuit Bench of the Punjab
High Court at Delhi under the same Article. The

tition was heard by a learned Single Judge
f?aishaw, J-}, who by his judgment and order dated
September 10, 1957, disagreeing with the views of
the majority of the Judges of the Nagpur High Court,
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1962 dismissed thc petition holding that the charge laid
V.S. Menon against the appellant should not be too strictly cons- -

Ve trued, and that his compulsory retirement under the
Ui Inid » & ooy

Wi of Inide Rules did not amount to dismissal or removal from
- Sinka, O. J. scrvice under Art. 311 of the Constitution. From

the judgment of the learned Single Judge, the appel-
lant preferred a Letters Patent appeal, which was
heard by a Division Bench consisting of Khosla, C.J.,~
and Shamsher Bahadur, J. The Bench dismissed the
appeal, though in their view also the charge-sheet
submitted against the petitioner was “not entirely in
accordance with the terms of rule 3”. In their view,
the enquiry was proper, and reasonable opportunity
had been afforded to the petitioner to show cause
against thc proposed action. The appellant moved
this Court for special leave which was granted
on February 21, 1961, and that is how the matter is
before us.

Learned Counsel for the appellant has raised
a number of contentions, namely, that (1) the Rules
are a colourable exercise of the power conferred on
the Governor-General to make rules under s. 241 (2).
of the Government of India Act, 1935, because the
purpose of the Rules is not regulation of conditions of
service; (2) the Rules violate s. 241 (3) {(c): (3) the
Rules do not provide for or authorise the constitution
of a Committee of Advisors; (4) the charge against
the petitioner is outside the provisions of r. 3, which
requires the participation of the officer proceeded.
against in subversive activities and not his associa-
tion with persons who are concerned with such activi-
ties; (5) the appellant was not given reasonable
opportunity of showing cause because, in the first
instance, the charge and the allegations were vague
without any particulars, and secondly, because the-
‘competent authority’ withheld all evidence on the
ground that it was contained in secret documents; (6)
the appellant was not given any opportunity of hear-
ing by the Committee of Advisors, for which he
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‘had made a special request; and (7) compulsory i%62
retirement means premature termination of service, V.S. Minon
anq is, _therefo_re, a special Penalty v_vhlch could not " £ India
be inflicted without appropriate enquiry and proper —_
opportunity to show cause. Sinka, €. J.

It is not necessary to consider all the grounds
"of attack raised on behalf of the appellant because,
in our opinion, the appeal must succeed on the
ground that the charge against the appellant, as
quoted above, is that “you have continued to asso-
ciate with others engaged in subversive activities”,
which is not the gravamen of the charge as contemp-
lated by r. 3, which is in these terms :

“3. A Government servant who, in the
opinion of the Competent authority is engaged
in or is reasonably suspected to be engaged in
subversive activities or is associated with others
in subversive activities in such a manner as to
raise doubts about his reliability may be com-
pulsorily retired from service;

Provided that a Government servant shall not
be so retired, unless the competent authority is
satisfied that his retention in the public service
is prejudicial to national security and unless,
where the competent authority isa head of a

department, the prior approval of the Governor

- General has been obtained.”

- That rule contemplates compulsory retirement
from service of a government servant who (a) is en-
- gaged in subversive activitics, or (b) isreasonably
suspected to be engaged in subversive activities, or
| (c) 1s associated with others in subversive activities.
If any one of thosc three alternative conditions is
fulfilled, then the competent authority has also to be
satisfied that the manner of his activities is such as
P to raise doubts about his reliability, as also that his
retention in the public service is prejudicial to
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oz national security. And, finally, where such an order -
v.5. Mmen i passed by a competent authority in his capacity as
the head of department, the prior approval of the
—— Governor-General (now the President) has to be
Siaha, C.J.  obtained. It is manifest on the charge, as
framed against appellant that ke was not even
alleged to have been engaged or to be reasonably -
suspected to have been engaged in subversive activi-
ties or to be engaged in such activities in association
with others. It was only alleged against him that
he associated with others who were engaged in
subversive activities. That is not a charge which
could be subtained underr.3. As the rule is ofa
penal character, it has to be very strictly construed.
If the appellant was even suspected to have been
engaged in subversive activities, the charge could
have been in those terms. But it 15 not even alleged
that he was suspected to be engaged in subversive
activities, far less to have been engaged in such acti-
vities either by himself or in association with others.
As the charge against the appellant did not strictly
come within the purview of r. 3, there was no basis
for the procedure adopted in pursuance of r. 4. It is
not, thercfore, necessary to pursue the enguiry as to
whether the procedure actually adopted complied
with that laid down in r. 4.

v.
Unimm of India

Apart from the initial serious defect in the
charge laid against the appellant, even in the alle-_
gations made against him it was only said that after
his arrival in Nagpur important local communists
were reported to have contacted him, and that he
was interested in political activities of the Communist
party and other political organisations and groups in
Nagpur, and finally, that he was rcported to be conti-_
nuing his association with Shri B, N. Mukherjee and
other prominent local communists. But no where it
is alleged that the appellant had taken any part in
subversive activities by himself or alongwith others
with whom he is said to have been associated,
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Taking interest in political activities of the Commu-
nist party would not amount to taking part in subver-
sive activities so long as the Communist party conti-
nued to be a recognised political organisation, which
has not beed banuned. It cannot be asserted that
simply talking with members of the Communist party
or associating with such members would amount to
engaging in subversive activities. Subversive activity,
in order to bring the person within the purview of the
rule, must amount to actively pursuing such activities
as are calculated to subvert the government established
bylaw. No such allegations appear to have been
made against the appellant.

The question remains whether in the facts
and circumstances disclosed in this case, the appellant
has any just grievance which could be remedied by
the High Court under Art. 226, The judgment
under appeal has taken the view that this case is
governed by the decision of this Court in
P. Balakotaiah v. The Union of India (*). That was
a case in which the services of the appellants who
were railway servants had been terminated for
reasons of national security under r. 3 of the Railway
Service (Safeguarding of  National Security)
Rules, 1949. Rule 3in that case was practically in
the same terms asr. 8 in this case. Rule 3 in that
case was held to be constitutionally valid as not
being repugnant to Art. 14 of the Constitution. But,
in our opinion, the High Court was in error in holding
that the decision of this Court in Balakotatah’s case (*)
governed the present case also. This Court held
further that the charge drawn up against the railway
servants concerned showed not only that they were
communists or trade unlonists but that they were
engaged in subversive activities. Hence, it could not
be said that the orders tefminating their services
contravened Art. 19 (1) (c) of the Constitution. It
was also held by this Court that Art. 311 of the
Constitution was not attracted to the case because

(1) [1938) 8.O.R, 1082.
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that was not a case of dismissal or removal from
service by way of punishment. It was also held in
that case that the order terminating ' the services
under r. 3 of the Security Rules stood on the same
footing as an order of discharge under r. 148 of the
Railway Establishment Code, and was, therefore,
outside the purview of Art. 311 of the Constitution.
It is not disputed that there is no provision in the
Rules relating to Posts and Telegraphs Service
corresponding to r. 148 of the Railway Establish-
ment Code. In the instant case, therefore, the
premature termination of service before the age of
superannuation could be justified only by virtue of
r. 3. Asr. 3 had not been attracted to the appcllant’s
case for reasons given above, it follows that the
premature termination of the appellant’s service
would be tantamount to removal from service by
way of penalty. In that view of the matter, the
appellant certainly had a grievance which he could
ventilate under Art. 226 of the Constitution, and on
the findings arrived at by us on the main question
he is entitled to the declaration that his service was
not legally terminated in accordance with r. 3 of
the Security Rules. The appeal is accordingly
allowed with costs.

Appeal allowed.



