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1962 such terms and conditions as the Board may from
M;;c_.fnn time to time fix having regard to the nature and
Etectricity Berd  geographical position of the supply and for purposes
Bangalere Woollen, 10T Which it is required without showing undue pre-
Cotm & Silk = ference to any person. Mr. Vishwanath Sastri
Mills L. contended that a dispute might arise if the Board
Hidgyamilat, 7, UDT€Asonably refused to supply electricity to a pri-
vate consumer or showed undue preference to some-

one else and such a dispute might be taken to arbitra-

tion unders. 76. I donot wish to pronounce any

opinion upon this matter because the present dispute

is not a dispute of this character. For these reasons

I am of opinion that the Additional District Judge,

Bangalore, was right in granting the declaration

sought by the appellants. I would, therefore, set

aside the order of the High Court and restore that

of the Additional District Judge, Bangalore, with

] costs on the respondents throughout. One hearing

fee.
Appeals allowed.
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v,
THE SIMPLEX MILLS LTD., BOMBAY

(S. K. Das, J. L. Karur, A. K. SaRKag,
M. HipayaTurrae and RAGHUBAR Davar, JJ.)

Income Taz—Reassessment—Validity—Advance payment of
tax found refundable in part on assessment—Payment of legal
interest fo assessce—Amendment of law  reducing amount—
Recovery of excess—Indian Income-fax Act, 1922 (11 of 1522),
ss. 34, 18 4 (1), (8), (8), (11).

The assessee respondent made advance payment of tax
under s. 18 A (1) of the Income.tax Act for the assessmetn
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year 1952-53. A part of the amount paid was found refund-
able on regular assessment on-August 30, 1952. On September
11, 1952, a sum of Rs. 14,720-14-0.was paid to the respondent
as interest under s. 18 A (5), on the amount refundable as it
then stood. The sub.section was amended on May 24, 1933,
with retrospective ‘effect from April 1, 1952. Under the law
as it stood after the amendment the assessee was entitled to
Rs. 9,404-5-0 and no more. The Income-tax Officer issued a
notice under 3. 34 (1) (b) proposing to recover the excess paid
by way of reassessment. on the grounds that the respondent had
been under-assessed and also that it had been allowed excessive
relief. By an order made by him based on the latter ground,
he directed recovery of the excess. The respondent moved the
High Court under Art. 226 of the Constitution and that court
set agide the order.

Held, that s, 34 of the Act had no application. Nonc of
the conditions for its applicability had been fulfilled in the

present case,

The case was not one of under-assessment but really one
of over-assessment though provisional for more had been paid
in advance as tax than was found payable, Neither was the
case one of grant of excessive relief E:- the interest paid by the
Govermment on the amount paid by the assessee in excess of
what was found to be due, was not a grant of relief to the
assessee at all.  Excess payment of such interest cannot, there-
fore, be a case where excess relief has been allowed to an
assessee. :

Sub-sections (8) and ‘Sll) of 5.18 A deal with interest
payable by an assessee and do not show that interest payable
by the Government under s. 18 A (5) is part of tax payable by
the assessee so as to lead to a contention that excess allowance
of such interest was' in substance grant of excess relief 1o the
assessee.

It could not also be said that the interest payable by the
Government to an assessee for tax paid in advance was a tax
paid by the assessee.

M. Chockalingam v.. Commissioner of Income-luz,
Moadras, [1963] Supp. 1 5.C.R. 599, explained and distin-
guished.

CiviL APPELLATE JUrispicrtoN : Civil Appeal
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Appeal by special leave from the judgment
and order dated March 11, 1959, of the ‘Bombay
High Court in Appeal No. 60 of 1958.

N. D. Karkhanis and R. N. Sachthey. for the
appellants,

R. J. Kolah, J. B. Dadachanji, 0.C. Mathur
and Ravinder Narain, for the respondent.

1962. November 15. The Judgment of the Court
was delivered by

SARKAR, J.——This appeal is entirely without
substance. It arises out of an application under Art.
226 of the Constitution made by the respondent
assessee for a writ quashing an order of assessment
made under s. 34 of the Income-tax Act, 1922,

The respondent made advance payment of tax
under s. 18 A (1) of the Income-tax Act for the
assessment  year 19562-53. On  August 30, 1952,
regular assessment for this year was made and a part
of the tax paid in advance was thercupon found
refundable to the respondent. Under the provisions
of sub-s. (5) of s. 18A, as it then stood, interest at a
certain rate was payable on the amount paid in
advance by an assessee under this section. Rupees
14,720-14-0 were found payable to the respondent
under this provision and this sum was paid sometime
in September 1952. On May 24, 1953, sub-s. (5)
of s. 18A was amended with effect from April
1, 1952. It is not necessary to refer to this amend-
ment in detail and it is enough to state that under
it the Government was to have paid to the respondent
Rs. 9,404-5-0 instead of Rs. 14,720-14-0.

On March 18, 1957, a notice was issued under
s. 34 (1) (b) stating that as the Income-tax Officer
had reason to believe that the respondent’s imcome
for the assessment v~ar ending March 31, 1953, had
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been under-assessed and had been the subject of
excessive relief, he proposed to re-assess the said
income. The respondent protested but notwithst-
anding the protest, the re-assessment under s. 34
was made on July 30, 1957. The order of re-
assessment stated: ““As per the amended provisions
-of "Section 18A (5) the assessee was entitled to
interest of a much smaller amount than what has
been allowed to him during the original assessment.
As excessive relief has been allowed to the assessee
in the original assessment u/fs. 23 (3) and in order
to enable me to recover the excess interest allowed
action under Section 34 was taken.................eeee.
Hence I will proceed to recover the excess intcrest
allowed to the assessee during the original
assessment.” On the application of the respondent
under Art. 226 of the Constitution this order was
set aside by the High Court of Bombay. Hence this
appeal.

Section 34 of the Act under which the
impugned order was made so far as material for
our purposes is.in these terms:

8. 34. (1) “If—

{2) i, crrreenaas
(D) e the
Income-tax Officer has...... recason to belie-

ve that income, profits or gains chargeable
to income-tax have escaped assessment for
any year, or have been under-assessed or
assessed at too low arate, or have been
made the subject of excessive relief under
this Act, or that excessive loss or deprecia-
tion allowance has been computed,

he may......proceed to assess or re-assess such
income, profits or gains or recompute the loss or
lepreciation allowance;”
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The assessment, re-assessment or recomputation
under this section is to be made according to the pro-
visions of the Act as if it was pursuant to a notice
under s. 22 of the Act.

Under this section, therefore, an assessment earlier
made can be re-opened if income, profits or gains
have escaped assessment or have been under-assessed
or assessed at too low a rate or have been made the
subject of excessive relief or excessive loss or depre-
ciation has been computed. It does not seem to us
that any of these conditions can be said to have been
fulfilled in the present case. The notice under s. 34
stated all these grounds but only two of them have
been mentioned in the notice which has been earlier
set out by us because counsel for the appellants has
not relied on any other ground. With the other gro-
unds we are not, therefore, concerned in this case.
The two that have been relied on are cases where in-
come has been under-assessed or has been made the
subject of excessive relief. It may be noticed here
that the order of July 30, 1957 was based only on the
ground that excessive relief had been allowed. It
did not hold that the income had been under-
assessed.

It does not seem to us that it is a case where the
respondent’s income was under-assessed or where exce-
ssive relief was granted in computing that income. It
is a case where tax had been paid in advance and
upon subsequent regular assessment for the period for
which the tax had been paid it was found that what
had been paid was in cxcess of what was actually
due. This is really a case of over-assessment though
only provisional and not of under-assessment at all.
The payment of interest was in no sense a relief grant-
ed in computing income, it was paid at the rate cal-
culated according to the law then in force. No
doubt in view of the subsequent amendment of the
law and in view of this amended provision being giv-
en retrospective nperation covering the date when the
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original assessment had been made, if the interest
has 1o be computed according to the amended law
then a smaller sum might have been payable as in-
terest. But when it was computed; the new law was
not in fact there and, therefore, the computation had
been according to the law then in force. That com-
putation cannot be re-opened under s. 34 because
it cannot be said that it 15 a case either of under-
assessment or of excessive relief having been granted.
It is really a case where the statutory liability of the
State to pay interest was reduced from a higher figu-
re to a lower one. Therefore, quite clearly it was
not a case within s. 34.

We were referred to the form of the notice of
demand for the tax. It was contended that the form
showed that in computing the tax interest under
s. 18A had to be taken into account. Therefore, it
was said, interest was a part of the tax and when
more interest had been paid to thc assessee than was
due, it had been given excessive relief. As was
rightly pointed out by Mr. Kolah appearing for the
respondent, this is a wrong reading of the form. The
form specified the net amount of the tax payable and
thereafter provided for deduction of certain interest
to show the amount of the demand. Therefore the
interest which had to be deducted in accordance
with it in arriving at the demand is not a part of
the tax. Atleast it is notso treated in the form.
That is enough to dispose of this argument.

We were: then referred to sub-ss. (8) and (11) of

s. 18A. Sub-section (8) provides for payment of
certain interest by an assessee and sub-s. (11) says
that any sum other than a penalty or interest paid
by an assessee under the provisions of s. 18A shall
be treated as a payment of tax. It was contended
that the provisions of these two sub-sections show
that the interest with which we are concerned is a
t of the tax, and thereforc, when more interest
was allowed to an assessee than was due, he was
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given excessive relief. This is obviously fallacious.
The sub-sections deal: with interest payable by an
assessee and we are concerned in this case with inter-
est payable by the Government,

Lastly, our attention was drawn to
M. Chockalingam v. The Commissioner of Income-
tax, Madras (*), in which referring to the proviso to
s. 35 of the Income-tax Act this Court observed :
““The learned counsel for the Department raised the
forlorn argument that the addition of penal interest
isnot enhancement of assessment as stated in the
proviso. We do notsee what else it could be.” It
was contended that this showed that the penal interest
was part of thetax. We do not think so, In any
event, we are not concerned with a case of penal
interest here. It cannot obviously be suggested that

‘the interest payable by the Government to the

assessee for amounts paid by the assessee as tax in
advance, is a tax paid by the assessee.

At the hearing learned counsel for the State sou-
ght leave to contend that the order of July 30, 1957,
could be supported under s. 35 of the Income-tax
Act. This leave was refused for such a point was
not raised in the Court below and the action by the
revenue authorities had expressly been taken under
s. 34 of the Act.

This appeal must, therefore, be dismissed with
costs and we order accordingly.

Appeal dismissed.

(1) [1968) Supp. 1 8.C.R. 59,



