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mentioned, the contract would be deemed to be
cancelled which meant that the contract was to be
treated as non est for all purposes. If the con-
tract was deemed to be cancolled, it must mean
that the right and obligations of the parties came
to an end simultaneously. It wasnot really neces-
sary to insert the words “with out any difference on
both sides” in the bought notes and such addition
in the sold notes did not make any difference to the
rights of the parties. .

For the reasoms given above we hold that
there is no merit in any of the appeals. The
appeals are acoordingly dismissed with costs ; one
hearing fee.

Appeals dismissed.

THE COMMISSIONER OF INCOME.-TAX
v.
THE MYSORE SUGAR CO., LTD.

(S. K. Das, A. K. Sarkar, M. HIDAYATULLAE and
RacaUBAR Davar, JJ.)

Income Tax— Deduction—Ezpenditure by way of snpestmen
and expenditure in the course of business— Distincéion—Testy
applicable—Indiun Income-Tax Act, 1922 (11 of 1922), ss. 1
(1}, (2) (xi), 2 (zv).

The assessee Company used to purchase sugarcane from
the sugarcane growers to prepare sugar in its factory, in
which a very large percentage. of sbares was owned by the
Government of Mysore. As a part of its business operation it
entered into written agreements with the sugarcane growers
and advanced them seedlings, fertilizers, and also cash.. The
cane growers entered into these agreements known as “oppige”’
by which they agreed to sell sugarcane exclusively to the
assessee company at current market rates and to have the



28.0.R. SUPREME COURT REPORTS 971

advances adjusted towards the price. An account of each
«Oppigedar” was opened by the company. .These agreements
weie entered into for each crop.

In the year 1948-49 due to drought, the "assessee com-
pany could not work its mills and the “oppigedar” could not
grow or deliver the sugarcane and thus the advances made in
the year remainded unrecovered. The Mysore Government
realising the hardship appointed a committee to investigate
the matter and make a report. The Committee recommended
that the assessee company should ez-gratia forgo some of its
dues, arid in the year of account ‘ending June 30, 1952, the
company waived its rights in respect of Rs. 2,87,422/.. The
Company claimed jthis as a deduction under s. 10 (2) (xi)
and s. 10 (2) (xv) 'but the Income-Tax Officer declined to
make the deduction and the appeal before the Appellate
Assistant Commissioner also failed. The Tribunal was also
of the opinion that these advances were made to ensure to
steady supply of quality surgarcane and the loss, if any, must
be taken to represent a capital loss and nota trading loss but
the tribunal referred the question "thereby arising for the
decision of the High Court. The High Court relying upon a
dccision “of this Court- in Baedridas Daga v. Commissioner of
Income-taz held, that the expenditure was not in the nature
of a capital expenditure, but was a revenue expénditure and
that this amount was deductible in computing the profits of
the business for the year in question under s. 10 (1) of the
Income-tax Act. ' :

" The central point for decision in the present case, was
whether the money which was given up, represented a loss of
capital or must be treated as a revenué expenditure,

Held, that s. 10 (2) does not deal exhaustively with the
deductions which must be made to arrive at the true profits
and gains. It mentions certain dedutions. in cls. (i) to (xiv)
and if an expenditure comes within any of the emuncrated
classes. of allowance the case has to be considered under
the appropriaté class. Clause (xv) is a general clause which

allows an expenditure to be deducted, if laid out or expended -
wholly and exclusively for the purpose of such . business, which -

is not .in the nature of capital expenditure or personal
expenses of the assessee. But the general scheme of the
section is that profits or gains must be calculated after dedu-
cting outgoings reasrnably attributable as business expenditure
but not so as to deduct any part of a capital expenditure.

To find out whether an expenditure’is on the capital
account Or on. revenue, one must consider the expenditure in
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ielation to the business. The questions to consider in this
connection are for what was the money laid out ? Was it to
acquire an asset of an enduring nature for the benefit of the
business, or was it an outgoing in the doing of business ?
1f money be lost in the first circumstance it is a loss of capital,
but it lost in the second circumstance, itis a revenue loss.
In the first, it bears the character of an investment, but in the
second, it bears the character of current expenses,

English Crown Spelter Co. Ltd. v. Baker, (1908) 5T. C.
327, Charles Marsden & Sons Ltd. v. The Commissioners of
Inland Revenue, (1919) 12 T. C, 217 and Raid’s Brewery Co.
Lid. v. Nale, (1891) 3 T. C. 273, applied.

Badridas Daga v. Commissioner of Income-tax (1959)
S.C. R. 690 and Commissioner of Income-tax v. Chitnavis,
{1932) L. R. 59 1. A, 290, referred 10.

Held, in this case, therc was hardly any element of
investment which contemplate more than payment of advance
price, The resulting loss to the assessee company was just as
much a loss on the revenue side as would have been, if it had
paid for the ready crop which was not delivered,

CiviL APPELLATE JURISDICTION: Civil Appeal
No. 435 of 1961.

Appeal from tbe order dated September 7,
1959, of the High Court of Mysore at Bangalors, in
Income-tax Referred case No. 2 of 1955,

C. K. DapMary, Solicstor General of India,
N. D. Karkhants, R. H. Dhebar, and P. D. Menon,
for the appellant.

4. V. Viswanatha Sastrs and K. R. Chaudhurs,
for the respondent.

1962. May 3. The Judgment of the Court was
delivered by

Hipavarurran, J.—This appeal by the Comm-
issioner of Income-tax, Mysore, on a certificate
granted under 8. 86A of the Indian Income-tax Aoct,
is directed against a judgment of the High Court
of Mysore dated September 7, 1969, by which the
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following quesﬁion referred by the Income-tax App- 1962
ellate Tribunal, Madras Bench, was answered in . - - .
favour of the respondent : Income-tax

. V.
“Whether there are materials for the: Mpyore Sugar Co.,
tribunal to hold that the sum of Rs. 2,87,422/- C
aforesaid represents a loss of capital.” Hidgyaullah J.

‘Originally two question were referred, but
with the second question we are not now eoncerned.
The respondent is a limited liability Company call-
ed the Mysore Sugar Co. Ltd., in which a very large
percentage of shares is owned by the Government
of Mysore. We shall refer to the respondent as
the assessee Company. .

The assessee Company purchases sugarcane
from the sugarcane growers, and ocrashes them in its
factory to prepare sugar. As & part of its business
operations, it enters into agreement with the sugar-
cane growers, who are known locally as “Oppigedars”
and advances them sugarcane seedlings, fertilisers
and also cash. The Oppiged.srs enter into a written
agreement called the “Oppige”, by which they
agree to sell sugarcane exclueively to the assessee
Company at current market rates and to have the
advances adjusted towards the price of sugarcane,
agreeing to pay interest in the meantime. For this
purpose, an account of each Oppigedar is opened by
the assessee Company. A crop of sugarcane takes
about 18 months to nature, and these agreements
take place at the harvest season each year, in pre-
paration for the next crop. )

In the year 1948-49 due to drought, the . ass-
essee Company could not work it sugar mills and
the Oppigedars could not grow or deliver the sugarcane.
The advances made in 194849 thus remained un-
recovered, because they could only be recovered by
the supply of sugarcane to the assessee Company. The
Mysore Government realising the hardship appointed
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a Committee to investigate the matter and to make a
report and recommendations. This report was made
by the Committee on July 27, 1950, and the whole
of the report hus been printed in the record of this
case. The Oppige bond is not printed, perhaps
because it was in Kaunada, but the substance of the
terms is given by the Committee and the above
description fairly represents its nature. The Com-
mitteo recommended that the assessee Company
shoull ex gratia forego some of its dues, and in
the year of account ending June 30, 1952, the Com-
pany waived its rights in respect of Rs. 2,87,422/-
The Company claimed this is'a deduction under
sa. 10 (3) (zi) and 10 (2) (xv) of the Indian Income-
tax Avt. The Income-tax Officer declined to make
the deduction, because, in his opinion this was
peither a trade debt nor even a bad debt but an
ex gratia payment almost like a gift. An appeal
to the Appeilate Assistant Commissioner also failed.
Before the Income-tax Appellate Tribunal, Madras
Bench, these two arguments were again raised, but
were rejected, the Tribunal holding that the pay-
ments were not with an eye to any commerocial
profit and could not thus be said to have been made
out of commercial expediency, so asto attract
8. 10 (2) (xv) of the Act. The Tribunal also held
that these were not bad debts, because they were
“advances, pure and simple, not arising out of sales”
and did not contribute to the profits of the business.
From the order of reference, it appears that the
Appellate Tribunal was also of the opinion that
these advances were made to ensure a steady supply
of quality sugarcane, and that the loss, if any, must
be taken to represent a capital loss and not a trad-
ing loss.

The Appellate Tribunal, however, referred
the question for the opinion of the High Court, and
the High Court held that the expenditure was not
in the nature of a oapital expenditure, and was
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deductible as a revenue expenditure. It relied upon
a passage from Sempath Ayyangar’s Book on the
Indian Income-tax Law and on the decision of this
Court in Badridas Daga v. Commissioner of Income-
tax (1), to hold that this amount -was. deductible in
computing the profits of the business for the year
in question under s. 10 (1} of the Income-tax Aect.

-The case has been argued before us both
under 8. 10(l1) and s. 10 (2) (xv), though it
appears that the case of the assessee Company
has changed from s. 10 (1) to 8 10 (2) (xi)
and s. 10 (2) (xw) from time to time. The
question, as propounded, seems to refer
88.10(2) (xv) and 10(1) and not to 8. 10 (2) (xi).
We, however, do not wish to emphasise the
nature of the question posed, because, in our opin-
ion, the central point to decide is whether the
money which was given. up, represented a loss of
capital, or must be treated as a revenue expenditure.

The tax under the head ‘Business” is paya-
ble under s. 10 of the Income-tax Act. That sec-
tion provides by sub-s, (1) that the tax shall be
payable by an assessce under the head *profits and
gains of business, eto.” in respect of the profits or
gains of any business, eto. carried on .by him.
Under sub-s. (2), these profits or gains are compu-
ted after making certain allowanoces. ~Clause (xi)
allows deduction of bad and doubtful business
debts. It provides that when the assessee’s acco-
unts in respect of any part of his business are not
kept on the cash basis, snch sum, in respect of
bad and doubtful debts, due to the assessee in resp-
ect of that part of his busineesis -deductible but
not exceeding the amount actually written off as
irrecoverable in the books of  the assessee. -Clause

(1) (19%9) 5. C. R. 6%.
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(xv) allows any expenditure not included in cls.
(i) to(xiv), which is not in the nature of capital
expenditure or peraonal expenses of the assessee, to
be deducted, if laid out or expended wholly aud
exclusively for the purpose of such business, etc.
The clauses expressly provide what can be deduc-
ted; but the general scheme of the seotion is that
profits or gains must be calcalated after deducting
outgoings reasonably attributable as business
expenditure but so as not to deduct any portion of
an expenditure of a capital nature, Ifan expen-
diture comes within any of the enumerated olasses
of aliowances, the case can be considered under the
appropriate olass; but there may be an expenditure
which, though not exactly covered by any of the
enumerated oclasses, may have to be considered in
finding out the true assessable profits or gainse.
This was laid down by the Privy Council in Comma-
ssioner of Income-tax v. Chitnavis (') and has been
accepted by this Court. In other words, 8. 10 (2)
does not deal exhaustively with the deductions,
which must be made to arrive at the true profits
and gains.

To find out whether an expenditure is on the
capital account or on revenue, one must consider
the expenditure in relation to the business. Since
all payments reduce capital in the ultimate analy-
sis, one is apt to consider a loss as amounting to a
loss of capital. But this is not true of all losses,
because losses in the running of the business can-
not be said to be of captial. The questions to
consider in this oconneotion are: for that was the
money laid out? Was it to acquire an asset of
an enduring nature for the benefit of the business,
or was it an outgoing in the doing of the business?
If money be lost in the first circumstance, it is a
loss of ocapital, but if lost in the second circums-
tanoce, it is arevenue loss. In the first, it bears the

Jd) (1982) L.R. 59 T.A. 250,

had
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character of an investment, but in the second, to
use & commonly understood phrase, it bears the
- character of current expenses.

This distinction is admirably brought out in

some English cases, which were cited at the Bar,
We shall refer only to three of them. In English
Crown Spelter Co. Lid v. Baker (}), the Eoglish
Crown Spelter Co. carried on the business of zinc
smelting for ‘which it required large quantities of
‘blende’. To get supplies of blende, a new Company
called the Welsh Crown Spelter Company was
formed, which received assistance from the English
Company in the shape of advances on loan. Later,
the English ‘Company was required to write off
£ 38,000 odd. The question arose whether the
advance could be said to an investment of capital,
because if they were, the English Company would
have no right to deduct the amount. If on the
other hand, it was money employed for the busin-
ess, it could be deducted. Bray, J. who considered
these questions, observed:

“If this were an ordinary business
- transaction of a contrary by which the Welsh
Company were to deliver certain trend, it
‘may be at prices to be settled hereafter, and
that this was really nothing more than an

. advance on ascount of the price of that ble-

nd, there “would be a great deal to be said
in favour of the Appellants......... It is impos-

sible to look upon this a8 an ordinary business .

transaction of an advance against goods to
be delivered ...,..... I can come %0 no other
conolusion but that this was an investment
of capital in the Welsh Company and was not
an ordinary trade transaction of an advance
against goods ......... ” “

(1) (1908) 3 T.C. 827.
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The second case, Charles Marsdon & Sons.
Ltd v, The Commissioners of Inland Revenue ('), is
under the Excess Profite Duty in England, and
the question arose in the following circumstances:
an Euglish Company carried on the business of
paper-making. To arrange for supplies of wood
pulp, it entered into an agreement with a Canadian
Company for supply of 3000 tons per year between
1917-1927, The English Company made an adva-
nce of £. 30,000 against future deliveries to be
recouped at the rate of £. 1 per ton delivered. Che
Canadian Company was to pay interest in the
meantime. Later, the importation of wood pulp
was rtopped, and the Canadian Company (approp-
riately called the Ha ! Ha ! Company) neither deliv-
ered the pulp nor returned the money. Bawlatt,
J. held this to be a capital expenditure not admi-
ssible as & deduction. He was of opinion that the
payment was not an advance payment for goods,
observing that no one pays for goods ten years in
advance, and that it was a venture to establish
a source and money was adventured as capital.

lhe last case, to which we neod refer to
illustrate the distinction made in such cases is
Reid's Brewery Co. Ltd v. Nale (). The Browery
Company there carried on, in addition to the busi-
ness of a brewery, a business of bankers and
money-lenders making loans and advances to their
customers. This helped the customers in pushing
sales of the product of the Brewery Company.
Certain sums had to be written off, and the amount
was held to be deduotible. Pollock, B, said:

“Of course, if it be capital invested, then
it comes within the express provision of the
Income Tax Aot, that no deduction is to be
made on that account”;’

(19 1 T.C. 217, () (1891) 3T C. 279,
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but held that:

*.,.....n0 person who is acquainted with
the habits of bnsiness “can doubt that this is
not capital invested. What iv is, is this. It
is capital used by the Appellants but used
only in the sense that all money which is
laid out by persons who are traders, whether
it be in the purchase of goods be they trad-
ers along, whether it be in the purchase of
raw material be they manufacturers, or in
the case of money lenders, be they pawn-
brokers or money lenders, whether it be money
lent in the course of their trade, it is used
and it comes out of capital, but it is not an
investment in the ordinary sense of the word.”

It was thus held to be a use of money in the
course of the Company’s business, and not an
investment of capital at all.

These cases illustrate the distinction between
an expenditure by way of invéstment and an expen-
diture in the course of business, which we have
described as current expenditure. The first may.
truly be regarded as on the capital side but not
the second. -Applying this test to this simple case,
it is quite obvious which it is. The amount was
an advanced against price ‘of one crop. The
Oppigedars were to get the assistance not as ap
investment by the assessee company in its agricul-
ture, but only as an- advance payment of price.
The amount, so far as the assessee Company was
concerned, represented the current expénditure
towards the purchase of sugarcane, and it makes
no difference that the sugarcane ithus purchased
was grown by the Oppigedars with the seedlings,
fertiliser and money taken on account from the
agsessee Company. In so far as the assessee
Company was -conoérned, it was doing no more
than making a forward arrangement for the next
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year's orop and paying an amount in advance out
of the price, so that the growing of the crop may
not suffer due to want of funds in the hands of
the growers. There was hardly any element of
investment which contemplates more than payment
of advance price. The resuvlting loss to the assvssee
Company was just a8 much a loss on the revenue
side as would have been, if it had paid for the
ready crop which was not delivered.

In our judgment, the decision of the High
Court is right, The appeal fails, and is dismissed
with costs.

Appeal dismissed.

Dr. C. ANNACHERIAM AND ANOTHER
v.

ACHUTHA MENON AND OTHERS3

(A K. Sargar. K. SuBBa Rao and
J. R. MupnrOLKAR, JJ.)

Marumakiattayam Law—Karnavan—Power of delegation
--E'xtent —If includes right to manage property and du'ies aris-
ing in connection with management of larwad— Marumaliatiayam
Act. 1932 (Mad. 22 of 1933), . 33.

e

A karnavan of a tarwad who was lcaving for Bornes
where he had taken up a job, appointed one M, who was.
the second senior most angndravan, as his mukthiar by
executing a power of attorney, for the reason that the senior
most anandravan was away in Madras. Tle said mukthiar in
conjunction with other adult members of the tarwad sold
several properties of the tamoud for discharge of debts of the
fancad, under the said power of attorney, including the
property in suit.

The karnaven along with two minor members of the
tarwad brought a suit for setting aside registered assignmen,



