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sought is in respeot of execution against the per-
sonal property of such partner and the leave that
ia granted or refused affect only such property and
not the proparty of the firm. Ordinarily, when
the person summoned admits that he is a partner,
leave would be granted, unless he alleges collusion,
fraud or the like. No such question has been
raised in this case, and the decision given by the
High Court connot be disturbed. '

The appeal fails, and is dismissed with costs.
Appeal dismissed.

NEDUNURI KAMESWARAMMA
v.

SAMPATI SUBBA RAO

(S. K. Das, M. HipaYyaTUuLLAH and
J. C. Sgam, JJ.)

Fleading—Written statement not (raverred— Relevant iasue
not raised bul material evidence led by parties—Effect—Cone-
truction of d.cument, when tnvolves issue of law—Karntkam
service inam —Dumbala Dharmile inam —Madras Fermanent
Settlement Requdation of 1802 (Madras Regulation 25 of 1802;
— Madras Karnams Regulation 1802 (Madras Hegulation 29 of
1802)—Madras Hereditary Village Offices Act, 1895 (Mad. I11 of
1895). The Madras Proprietary Eatate’s Village Service Act, 1894
(Mad. II of 1394) s. 17.

The appellant filed a suit for ejectment of the respondent
from 480 acres of jeroyti land and for mesne profit, which
was based on a kadapa exccuted by the respondent in 1951,
agreeing to pay an annual rent, and to vacate the land peace-
fully at the end of the year of tenancy. Similar kadapas were
executed in earlier years. The respondent denied that the
land was jeroyti land and alleged that it was a part of Dhar-
mila inam land granted to his predecessors more than 100
years ago though muchslakas were taken every year, and claim-
ed kudiwaram rights for himself. He contended that the
appellant had only melwaram rights which she had lost as they
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became vested in tl.2 Government after the Estate Abolition
Act. The appellant did not seek permission of the court to
file a rejoinder to the pleas of the respondent, and the trial
proceeded without raising any issue with regard to the subject
of Dharmila inam. The trial court found that the land was
originally karnikam service inam, which was resumed by the
Zamindar in 1925 and regranted as jeroyti land. On appeal
a ‘ground was raised that the respondent was prejudiced
because the decision was given without any pleas or issue that
the land was a Karnikam service inam. The first appellate
court found against the respondent but the High Court held
that the suit deserved to be dismissed, on the short ground
that the decision of the two courts below proceeded on a
matter not pleaded or raised as an issue; and held further that
the 'land was a Karnikam service inam and dismissed the
suit,

The appellants came up by special leave to the Supreme
Court. The questions are : (a) whether the suit should be
dismissed on the ground of want of proper plea by the appei-
lant in answer to the written statement and (b) whether the
decision that this was not a Karnikam service inam is proper
in the circumstances of the case.

Held, that since each party went to trial fully knowin
the rival case and led all the evidence not only in support o;
its own contentions but in refutation of those of the other
side, it cannot be said that the absence of an issue was fatal
to the case, or that there was that mistrial which vitiates

* proceedings, and the case could not be decided on this nartow

A“_Al

ground.

 After the passing of Madras Act II of 1894, Karnamas
were to be paid in cash and s. 17 of the Act enabled the
enfranchisement of lands granted on favourable terms to the
Karnamas, Such lands could be granted for village service
either by the State or by the proprietor. The gist of s. 17 was
that lands granted for the remuneration of the Karnamas were
to be resumed by the State if granted by the State, and by the
proprictor, if granted by the proprietors and the second
proviso to s. 17 was not limited to village artisans or village
servants doing- private service but embraced other village
servants like Karnamas and others.

Held, that from 1903 'to 1925 the suit land was treated
as held on Karnam service inam liable to be resumed by the
Zamindar, that in all the subsequent documents, it was
described as jeroyti land, and that the land was held as
Karnikam service inam on the date of resumption, and that
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1082 it was granted as jeroyti land after resumption of the Karni-
—— kam service inam.
Nedunurr &
Kumesweramma Held, also, that a construction of document; (unless they

v .

Senpati Subbs Reo  TC documents of title} produced hv the parties to prove a
question of fact does not involve an issuc of law, unless it can
be shown that the materiai evidence contained therein was
mis-understood by the Court of fact.

Held, further, that a concession made by counsel either
by mistake or by ignorance on a point of law is not binding
on the client.

CiviL ApprLLATE JurispicTioN : Civil Appeal -
No. 233 of 1960.

Appeal by apecial leave from the judgment
and decree dated September 4, 1958, of the Andhra
P;adesh High Court in Second Appeal No. 633
of 1955.

4. Ranganadham Chelty, A. V. Rangam and
T. Sutyanarayana for the Appellant.

K. Bhimasankaram and T.V. R. Tutachars for X
the Respondent. ~

1962, April 17. The Judgment of the Court
was delivered by
Hidayatullch J. Hiayaturral, J.—This is an appeal with
speoial leave against a judgment in second appeal
of the High Court of Andhra Pradesh, by which &
suit filed by the. appellant was ordered to be dis-
missed, thus reversing the judgments and decrees
of the two Courts below.

The suit was simple, but as it went on from
appeal to appeal, it has widened out. It was filed
by the appellant for ejectment of. the respondent
from 480 acres of jeroyti land bearing R. S.
No. 186/1-2 in Nedunuru Village and for mesne
profits. The suit was based on kadapa executed by
the respondent agreeing to pay an annual rent of |
58 bags of paddy and & sum of Rs. 38/- towards’

ot
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thirwa and cesses, the appellant undertaking to pay
the jeroyti tax. The respondent agreed to vacate
the land peacefully at the end of the year of

1664
Nedunuri
Kamestoaramma

tenancy. This kadapa is Ex, A-1 dated April 4, 1951, Sampsti Subba Bao

Similarly, yearly kadapas were executed -in earlier
years, and some of them executed between 1931

- and 1948 were also produced in the case.

The respondent, however, raised many pleas.
He denied that the land was jeroyf: land, alleged
that it was part of a Dharmile inam land bearing
R. S. No. 186{1-2, that the inam was granted: to
the appellant’s predecessors more than 100 years
ago, that the respondent’s ancestors .were ryots of
that land from the very beginning, though muchalikas
were taken from them every year and were executed
by him and also his predeceseors out of ignorance
and under threats. The respondent claimed the
kudiwaram rights for himself and avarred that the
appellant had only the melwaram rights whick she
lost, as they became vested in the Government
after the KEstates Abolition Act. He, therefore,
contended that the appellant was now entitled only
{o a right to compensation, but had no right to the
kudiwaram or the right to bring the present suit.
The respondent also alleged that the appellant’s
husband who was a Fkarnam bad himself made
entries in the Adangal acoounts which he maintained,
showing the suit land as Dharmila inam.

The appellant did not seek permission of the
Court to file & rejoinder to the pleas of the respon-
dent, but must be taken to have denied them. Tt
appears that in the trial her stand was that this
was not a Sarvadumbels inam but a Karnikam
service inam, i.e.,, an inam in lieu of wages for
village service, which was resumed by the Zamindar
of Pithapuram, who granted a jeroyti patta (Ex. A-5)
on September 1, 1925 to Vakkalanka Venkatasub-
barayudu, the predecessor of the appellant. The
question which was thus tried by the District Munasif,

Hidasotullah J,
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Amalapuram, embraced an isstuo as to whether the
suit land was a Dumbala Dharmila inam before 1925
and had continued till the Estates Abolition Act
was passed and enforced, or whether it was a
Karnikam service inam granted by the Zamindar of
Pithapuram, who could and did resume it in 1925
regranting the land to Vakkalanka Venkatasub:
barayudu. It is olear that if the suit land was a
Dharmila Dumbala inam, the appellant would have
had only melwaram rights, which she must be deem-
ed to have lost under the Estates Abolition Act, and
consequently the respondent would now be consider-
ed to have become a ryot. If the suit land was a
Karnikam service inam, then the resumption by the
Zamindar of Pithapuram in 1925 would be valid
and the regrant to Venkatasubbarayudu would
make him a tenant and the respondent, a sub-tenant
liable to ejectment according to the terms of the
kadapa executed by him. Unfortunately, by reason
of the fact that the pleas on the subject of Dharmila
inam were exclusively raised in the written state-
ment, which pleas were not traversed by the appel-
lant, the issue framed was :

“whether the suit land i8 Dharmila inam,
and if so, whether the suit in ejectment is
maintainable 7"

The issues whether the land was a Karnikam
service inam and whether there was a valid resump-
tion and a valid re-grant, were not framed. Before
the Diatrict Munsif, Amalapuram, however, parties
ied their evidence on the issue, as if it embraced
all the other issues not specifically framed. Twice
the case was reopened to give the respondent a
chance to lead more evidence, though even so late
asthat, no attempt was made to get the issue
modified or the proper pleadings to be made.

After the District Munsif decreed the suit, a ground.

waas raised before the Subordinate Judge, Amala-

- puram in appeal that the respondent had been
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prejudiced, because the decision was given without
any plea or issue that this was a Karnikam service
inam, which decision lay at the root of the decree.
The learned Subordinate Judge in the appeal before
him held that the absence of the issue regarding the
Karnikam service inam had not prejudiced the
respondent, who had himself set up a case of
Dharmila inam and had also met the case of a
Karnikam service inam and had filed documents
and led evidence in refutation of the other case. He
upheld the decision of the District Munsif that this
was & Karnikam service inam, and he confirmed
the decree passed by him. On second appeal, the
learned single Judge in the judgment under appeal
held that the suit deserved to be dismissed on the
short ground that the decision of the two Courts
below proceeded on a matter not pleaded or raised
as an issue. He, however, went on to oconsider
whether the land in question was a Sarvadumbala
Dharmila inam or a Karnikam service inam, and
came to the conclusion that the two Courts below
were wroug in holding that it was a Karnikam
gervice inam. He, therefore, allowed the appeal,
and ordered the dismissal of the suit.

In this appeal with special leave, only two
questions arise, and they are (a) whether the suit
should be dismissed on the ground of want of proper
pleas by the appellant in answer to the written
statement, and (b) whether the decision that this
was not a Karnikam service inam is proper in the
ciroumstances of this case.

On the first point, we do not see how the suit
could be ordered to be dismissed, for, on' the facts
of the case, a remit was clearly indicated. The

appellant had already pleaded that this was jeroyis

land, in which a patis in favour of her predecessors
existed, and had based the suit ona kadapa, which
showed a sub-tenancy. It was the respondent
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who had pleaded that this was a Daarmila
inam and not jeroyti land, and that he was
in possession of the kudiwaram rights though his
gredeocssors for over a hundred years,.and had

ecome an occupancy tenant. Though the appel-
lant had not mentioned a Karnikam servioce inam,
parties well understood that the two cases opposed
to each other were of Dharmila Sarvadumbale inam
as againat a Karnikam service inam. The evidence
which has been led in the case clearly showed that
the respondent attempted to prove that this was a
Dharmila inam and to refute that this was a Karns-
kam service inam. No doubt, no issue was framed,
and the one, which was framed, could have been
more elaborate ; but since the parties went to trial
fully knowing the rival case and led all the evidence
not only in support of their contentions but in
refutation of those of the other side, it cannot be
said that the absence of an issue was fatal to the
case, or that there was that mis-trial which vitiates
proceedings. We are, therefore, of opinion that the
suit could not be dismissed on this narrow ground,
and also that there is no need for s remit, as the
evidence which has been led in the case is sufficient
to reach the right conclusion. Neither party claim-
ed before us that it had any further evidenoce
to offer. We therefore, proceed to consider the
central point in the case, to whiob we have amply
referred already.

The appellant examined four witnesses and
respondent, seven in support of their respective
cases. The High Court and the two Courts below
did not rely upon the oral testimony at all. In
view of this, it i not necessary to refer to the ovi-
dénce of these witnesses, except where the proof of
a document is to be considered. The decision in
this case therefore, depends upon the documonts
produced by the two parties in proof of their own
contentions. These documents stand divided into
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two kinds : (a) those in which the inam is described
a8 Dharmila inam and (b) those in which it is des-
cribed as Karnikam service inam. Some of these
documents do not app:ar to have been properly
proved. There are, besides, many documents which
were filed in the case but which are difficult to
connect with the land in dispute. The last category
will obviously have to be excluded from considera=
tion. The most important document, of course, is
the jeroyti patte (Ex. A-5) granted by the Zamindar
of Pithapuram on September 1, 1925, because if the
land was hgld for Karnikam service from the
Zamindar, then it is admitted that it could be vali-
dly resumed and re-granted by the Zamindar. The
attempt of the respondent, therefore, which succeed-
od before the High Court but which had failed be-
fore the two Courts below was to show that the
land was a Survadur:bale inam, which could neither
be resumed by the Zamindar of Pithapuram nor re-
granted by him, '

The learned single Judge in the High Court
treated the finding, that prior to 1925 what existed
was a Karnikam service inam, ag a finding of law
open to him to consider in second appeal. After a
painstaking examination of the documents filed by
the parties, he came to the conclusion that there
was no such thing as a Dharmila Karnikam service
inam. He held that the Zamindar had no power
to resume this land under the second proviso to s, 17
of the Madras Proprictary Estates’ Village Service
Act, 1894 (IT of 1894} ur to re-grant it on jeroyti
patta. In this appeal, it is argued, at the outset,
that the learned single Judge, in substance, revers.
ed a finding of fact and that he was not entitled to
::ilo so under 8. 100 of the Code of the Civil Proce.

ure. :

A Construction of documents (unless they are
documents of title} produced by the parties to
prove a questiop of fact does not involve
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an issue of law, unless it can be shown that the
material evidence contained in them was misunder-
stood by the Court of fact. The documents in this
case, which have been the subject of three separate
considerations, were the Land Registers the Amar-
kam, and Bhooband Accounts and the Adangal Regi-
sters, together with certain documents derived
from the Zamindari records. None of these docu-
ments can be correctly described as a document of
title, whatever its evidentiary value otherwise. We
do not, however, wish to rest our decision on this
narrow ground cven if right, because the legal infe-
rence from the proved facts may still raise a question
of law.

Before we examine for ourselves the various
documents in the record of the case we wish to
determine the exact point which the evidence has
been held to establish. The term “Dharmila” is
not a term of art, but is a convenient expression to
describe those inams which are post-settlement as
distinguished from those that are pre-.settlement.
Under s. 11 of the Estates (Abolition. and Conver-
sion into Ryotwari) Act, 1948 (26 of 1948, every
ryot in an estate shall, with effect on and from the
notified date, be entitled to a ryotwari patta in
respeet of all ryoti lands. The Act abolishes all
rights and interests in an estate belonging to any
land holder, and the word ‘estate’” includes an
inam estate within the meaning of 8. 3(2Xd) of the
Fstates Land Act. Another consequence of the
notification is to extinguish the relationship of the
land holder and ryot from the notified date. To
avoid the consequences of the Eastates (Abolition
and Convérsion into Ryotwari) Act, both sides
claim the benefit of s. 11 of that Act, the appellant
claiming occupancy right on the strength of the
patta read with the provisions of the Madras Estates
Land Act as amended in 1936, and the respondent,
on the strength of the averment that the appellant

“-’d‘
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and her predecessors held an inam estate having
only the melwaram rights, which got extinguished.
Whether the one or the other is right, therefore,
depends upon whether the appellant held an inam
or was merely a patladar and thus an occupancy
tenant now entitled to be a ryot, and the respondent
was merely a sub-tenant. It is from this point of
view that the evidence of doouments in the case
should be viewed.

Before considering this evidence, it is neces-
sary to refer to the provisions of the three statutes,
which will clear the ground for our findings. The
Madras Yermanent Settlement Regulation of 1802
(Madras Regulation 25 of 1802) was passed to fix for
ever a moderate assessment of public revenue not li-
able to be increased under any citcumstanes, to ensure
to the proprietors of lands the proprietary right of
the soil. Under that Settlement, instruments fixing
the demand were to be delivered to the proprietors,
and they, in their turn, were to execute Kabuliyat
accepting the assessment. Where a part of the Zamin-
dari etc. was sold either in énvitum or by private nego-
tiation, the assessment on the separated lands bore the
same proportion to the actual value of the separat-
ed portion, as the total parmanent jams on the
Zamindari bore to the actual value of the whole
Zamindari, The Zamindars, were required to
furnish true accounts for this purpose. Section II
of the Regulation provided that the Zamindars or
landholders should support the regular and estab-
lished number of karnams in the several villages of
their respective Zamindaries, These karnams - were
to obey all legal orders, but were removable only
by a sentence of a Court of Judicature. Simultane-
ously, the Madras Karnams Regulation of 1802
(Madras Regulation 29 of 1802) was passed to pro-
vide for the efficient estabtishment of the office of a
karnam, so that authentic information and accounts
might be had, ' This Regulation provided for the
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establishment of kurnum for each village if the
revenue was 400 pagodas or more, but it was possi-
ble for a karnam to be appointed for two or more
villages where the revenue was less. The office was
hereditary except for proved incapacity of the
successor, Lists of karngms and of villages under
each had to be deposited in the Collectorate. Elabo-
rate provisions were made for the duties of the
karnams, the accounts and registers they had to
maintain, to the accuracy of which the karnams
were cornpelled to swear.

In 1894, the Madras Proprietary Estates’ Vil-
lage Services Act, 1894 (Il of 1894) was passed to
mak: better provisions for the appointment and
remuncration of the karnams among others. The
Act was extended to certain classes of village
officcrs by whatever designation known locally—
viz.,

(1) Village Accountants.
(2) Head Villages.

(3) Village watchmen or police officers.

On the extension of the Act or any portion thereof
to the office of a village accountant in any estate,
8. 11 of Regulation 29 of 1802 and Madras Regula-
tion 99 of 1892 were to ceased to be in force.
“Estate” was defined to include any permanently
settled estate or any portivn of permanently settl-
ed estate separately registered or any inam village
or any nortion consisting of one or more villages of
any of the estates specified earlier held on perma-
nent undertenure. ‘Village-office” was defined to
mean in respect of any estate, an offence in such
estate to which the Act or any portion thereof was
extended and ‘“Village-officer” meant a person
holding or discharging the duties of such office
Chapter III of the Act then provided for the impo-
sition of a village seryice cess, its amount op

.“
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apportionment and the mebhod and incidents of
its levy. This was to provide funds for payment of
remuneration to the village servants who, prior to
the Act, were often remunerated by grant of lands.
Section 17 then provided :

«“17. If the remumeration of a village-
office consists in whole or in part of lands, or
assignments of revenue payable in respect of
lands, granted or continued in respeot of or
annexed to such village-office by . the State,
the State (overnment may enfranchise the
said lands from the condition of service by the
imposition of quit-rent under the rules for the
time being in force in respect of the enfran-
chisement of village-service-inams in villages
not permanently settled or under such rules
as the State Government may lay down in this
behalf; such enfranchisement shall take effect
from such date as the State Government may
notify :

Provided that the said enfranohisement
shall be applicable to all lands or assignments
a8 aforesaid even though, at the time this
Act comes into force they may not be devoted
to the purpose for which they were originally
granted ; and provided further, that any lands
or emoluments derived from lands which
may have been granted by the proprietor for
the remuneration of village-service and which
are still so held or enjoyed may be resumed
by the grantor or his representative.”

The section dealt with the enfranchisement of

two kinds of lands : (a) lands granted by the State
to be enfranchised by the State, and (b): lands

. granted by the proprietor to be enfranchised by the
"> proprietor. Previously, in fixing the peishkush of
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the Zamindar, due regard was given to the expen-
ses of the office of a karnam, and they were exclu-
ded from the assets of the Zamindari. An adjust-
ment of the peishkush was allowed by the Act,

From the above, it will be seen that after the
passing of Act I[ of 1894 the karnams were to be
paid in cash and the Act enabled the enfranchise-
ment of lands granted on favourable terms to the
karnams. The lands granted by the State were to
be enfranchised by the State and those granted by
the Zamindar by the Zamindar. The learned single
Judge was of the view that the lands granted or
held by way of remuneration for the performance
of the village officc such as that of a Larnam could
only be enfranchised by the State Government
and nut by the Zamindar; who had nothing to do
with such lands. The action of the Zamindar in this
case in 1925 to resume the lands and to re-grant
themn by a jeroyti patia was thus said to be entirely
without jurisdiction. It was held that if these lands
were originally Dharmila inams, they could not be
resutned by the Zamindar, nor re-granted, and the
learned Judge was of the further view that there
was no such thing as a karnem service inam.

The words of 8. 17 of Act II of 1894 quite
clearly show that lands could be granted for village
gervice either by the State or by the proprietor.
The title of the Aot is ““Proprietary Estates’ Village
Service”., The words ““village service” are used in
the sccond proviso to s. 17. Much distinction
cannot, therefore, be made between village-officers
and village scrvants, as is made in the Madras
Hereditary Village-Offices Act, 1895 (ITI of 1895).
We do not think that the second proviso is only
limited to lands granted by the proprietors to village
artisans or village servants such as the astrologers
and the purohits. Even in the Hereditary Village
Offices Act, the term “office” is used not only in

P~

-
A



rd

v

9 5.0.R. SUPREME COURTS REPORTS 22l

the title but in connection with artisans and village
gervants. The gist of s. 17 thus was that lands
granted for the remuneration of the karnams were
to be resumed by the State if granted by the State,
and by the proprietor, if granted by the proprie-
tor.

The land in question in this case has not been
shown to be granted at any time by the State.
Resumption by the State under s. 17 was thus out
of question. The only question is whether it was a
Dharmile inam, i. e. a personal service inam gran-
ted after the settlement or & grant for Karnikam
gervice. That the land was held as Karnikam
service inam on the date of Tesumption is amply
proved by the proceedings. The question is whether
it was a Karnikam service inam. On this point,
the oral evidence has not been considered, and we
have thus only the documents filed by parties.

Of these documents, Exs. B-37 to B-43, which
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‘are the Dharmila inam accounts of Neduru village

for fasli 1290 relating to Palivela Thana need not
be considered, because it is impossible to connect
them with the suit land. Similarly also, Ex. A-17
geries, the file of assessment receipts showing pay-
ment of taxes to Pithapuram KEstate, are all after
Ex. A-5, and do not add weight to it. They also
concern diverse lands, and cannot be said to clinch
the issue. Exhibits A-8 to A-11, A-14 and A-15 are
the previous Kadapas executed in favour of the
appellant similar to Ex. A-1, on the suit was based.
They are not relevant to decide the controversy,
eXxcept in so far as there is an admission by the
respondent that he has taken these lands on a
yearly lease. KExhibits B-4 to B-12 arethe assess-
ment reoeipts from the jeroyti ryots. They do not
mention the suit land, but the name of Vakkalanka
Venkatasubbarayudu is mentioned in them. They
show that Venkatasubbarayudu was paying jeroyti
tax to the Estate from 1888 to 1901, which is the
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period covered by the receipts. These too cannot
be said to help the appellant, because the identity
of the lands again is not clear. The remaining
documents undoubtedly speak sometimes of the
land as Dharmilz inam and sometimes as held for
Karntkam service. The documents on which the
appellant relies are divided into two parts, those
after the patta, Ex. A-5 dated September 1, 1925
or in connection with the grant thereof, and those
before the grant of the said patta. Exhibit B-1 ie
of the year 1903, and isa certified extract of the
Jand register of Nedunuru village for the suit land,
and there, it is clearly shown that this was a
Dharmila inam held for Karnikam service. Exhibits
B-14 and B-15 both of June 15, 1903 also show the
same thing. The first is a certified extract of a
statement of Vakkalanka Venkatasubbarayudu
before the Deputy Inam Collector, and the land is
described as ¢Paikars Mirasi in Karnam Service.”
The other also mentions it as a service inam. These
documents do not bear out the contentions of the
respondents, even though Vakkalanka Venkatasub-
barayudu seemed to have objected at the time. In
Ex. B-18, which is another entry from the land
registers, the land is shown as Dharmila inam for
service a8 Karnikam. In Ex. A-2 of [920-21, which
is a statement of Dhsrmila inams and services
from the Pithapuram Estate, the inam is shown
“for service”, but there is a note :

“There is no need to continue this Inam
free of service. This should be resumed aud
assessed, if no agreement is given. Continue
as long as the service is rendered properly.

(Signed)... .. for Raja.”,
and underneath, there is another endorsement :

“Immediate steps should be taken to
resume his Inam and assess, as they are being
paid money."”
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This shows that by 1920-21 the change in law
under which there was a money payment for
Karnikam service was taken note of, and the lands

1962

——

Nedunuri
Kameswaramma

were asked to be resumed by the Zamindar under Sempati Subba Ras

8. 17 of Act II of 1894. In Exhibits A-3 and A-4
(1923 and 1924), the Dewan again orders resump-
tion of these lands, and in the latter, notice was
ordered to be sent through a vakil. This notice was
apparently issued in October, 1924, and the reply
to it was given by Vakkalanka Venkatasubbarayudu
in Ex. B-34, where he stated that the lands were
not Dharmila Karnikam service inam. The admis-
sion of Vekkalanka Venkatasubbarayudu is used
by the respondent as an admission against himself ;
but it is quite clear that Vakkalanka Venkatasub-
barayudu made that statement merely to avert
resamption of the lands,” which was quite contrary
to the facts already stated by us. Indeed, the
Pithapuram Estate did not pay attention to it,
and took a statement from Venkatasubbarayudu
on September 1, 1925 (Ex. B-35) that he was willing
to have a’ jeroyti paits, though he stated that his
action was without prejudice to any ocase that he
might file in Court. Venkatasubbarayudu never

. filed a suit, and accepted Ex. A-5, the jeroyli patia

X3
LA

"

in 1925. In addition to these documents, the appel-
lant relied on Ex., A-12 an important document
of 1904, which is an extract from the Survey and
Settlement Register. This land is there shown as
held for karnam service. He also relied on Ex. B. 25
but that is not a dooument relating to this land.

From the above, it will appear that ri:ght
from 1903 to 1925 this land was treated as beld on
karmam service inam liable to be résumed by the
Zamindar. The other documents show that it was,
in fact, so resumed- and a jeroyti patia was given,
and in all the subsequent documents, it is described
a8 jeroyti land.

Hidgyatullah }.
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The other side relies upon some accounts
which have been summoned from the Estate. Ex.
hibits B-28 to 13.30 are the Bhoobund accounts of
1834, 1850 and 1851. Thcy relate to some lands
which are described as Aumbala inams in Chalapalli-
Nedunuru group. These accounts cannot he conaec-
ted with the suit land, and no legal inference can
be drawn from them. Exhibit B-36 (1906) is the
Jhadta account of fasli 1316. The land in suit is
mentioned, and there i8 a not

‘“Bntered as karnam service inam but not
correct. It is a Dharmila inpam.”

There is no proof why this entry was made in the
Jhadtn account, who wrote it and when, and the
entries are contradicted .by the action of the Zamin-
dar between 1921 and 1925 under which these lands
were, in fact, resumed, which they would not have
been if they were Dharmila inam. This endorse-
ment was held by the District Munsif not to bave
been proved. P. W. I could not depose to this fact,
and we must treat the endorsement as inconclusive.
The next is Ex. B-42 of 1892. That is a Dharmils,
Inam Statement of Nedunuru Palivels Thana. The
Palivela Inams, according to the remarks column,
were granted for ferry service. There is an entry
in the name of Vakkalanka Venkatasubbarayudu
under the heading “‘Shrotriem or service”, and the
entry there reads : “Dharmila Inam”, but the extent
of the land and its numbers are missing, and thus,
there is no satisfactory evidence that this was the
fand which was descrited there. There is also a
note to the following effect :

“It is not known when the Inams were
granted, by whom they were granted and for
what purpose they were granted. No doou-
ments are available.”

P
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This dooument does not throw any light upon the
controversy, in view of the lack of material to con-
nect it with the suit land. Exhibit B-2 is the
Adangal Register of Fasli 1333, and the land is
ghown there as Dharmils inam. It is said that this
Adangal Register was written by the appellant’s

ancestor, who was the karnam. The fact that he ‘

was the karnam concedes a great deal of the appel-
lant’s case. The entry made by the then karnam
in a register which might not have been accurately
maintained, cannot lead to an inference that he
made this entry against his own interest. In fact
these people were claiming about that time that
they had a Dharmila inam, so that it would not be
resumed, and it may be that theentry was made
merely to support a ocase. Similarly, Ex. B-26 of
1920 is another account, and might have been wri-
tten with the same object. The last document is
Ex. B-28, whichis a list of the dumbala inams in
the Zamindari. There are no numbers of the lands,

and there is thus nothing in it to connectthe list

with the land in suit,

From the above analysis of the documents, it
is quite clear that the documents on the side of the
appellant established that this was a Karnikam ser-
vice inam, and the action of the Zamindar in resum-
ing it a8 such, which again has a presumption of'
correctness attaching to it, clearly established the
appellant’s case. Much ocannot be made of a conce-
ssion by counsel that this was a Dharmila inam, in
the trial Court, because it was a concession on a
point of law, and it was withdrawn. Indeed, the
central point in the dispute was this, and the conce-
ssion appears to us to be due to some mistake or
possibly ignorance not binding on the client. We
are thus of opinion that the decision of the two
Courts below which had concurrently held this to
be jeroyti land after .resumption of the Karnikam
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service inam was correct in the circumstances of the

case, and the High Court was not justified in revers-
ing it.

The appeal is, therefore, allowed, the judgment
of the High Court set aside, and that of the lower
Court restored, with costs throughont.

Appeal allowed,

SREE RAGHUTHILAKATHIRTHA
SREEPADANGALAVARU SWAMIJI

v.

THE STATE OF MYSORE AND OTHERS

(B. P. Sixga, C. J., P. B. GAJENDRAGADRAR, K. N.
Wancr00, N. RAJAGOPALA AYYANGAR and
T. L VENKATARAMA AIYAR, JJ.)

Landlord and Tenant!—Rewi—Enactment providing for
Jixation of mazximum rent — Constitutional validity—Notification
aixing standard rent—Validity—Bombay Tenancy and Adaricult-
ural Lands Act, 1948 (Bom. 67 of 1948), s. 6—Mysore Tenan-
cy dct, 1952 (Myaore 13 of 1952), as. 6(1)(2), 12—Constitution
of India, Art. 14,19(1) (f), 26,31,314.

The Mysore Tenancy Act, 1952, was enacted, inter alia,
for the purpose of regulating the law which governed the
relations of landlords and tenants of agricultural lands. Sub-
section (1) of 5. 6 of the Act provided: <¢Notwithstanding
any agreement, usage, decree or order of a court or any law,
the maximum rent payable in respect of any peried...... by
a tenant for the lease of any land shall not cxceed one-half
of the crop or crops raised on suchland or its value
as determined in the prescribed manner”. ¢The Goverament
may, by notification in the Mysore Gazetie, fix a lower raic
of the maximum rent payable by the tenants of lands situate
in any particular area or may fix such rate on any other
suitable basis as they think fit”. In exercise of the powers
conferred by s.6(2), the Government of Mysore issued ,
notification purporting to fix the standard rent for lang



