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Motor Vehicles—Objection to Scheme— Power of Officer
hearing objection—Permit made ineffective for over lapping ’
route—If discriminalory—Motor Vehcles Act, 1939 (4 of 1939),
gs. 68 C, 68D, 68G—Constitution of India, Art. 14,

The Rajasihan State Roadways, which is a State Trans-
port Undertaking, published five schemes under s. 68C of
the Motor Vehicles Act. The Siate Government appointed
the Legal Remembrancer to hear objections filed, amongst
others, by the appellants who were plying their buses on
three of those- five routes. The schemes relating to those
three routes were approved with slight modificauons. The
objectors in respect of the other two schemes, unlike the
appellants, wanted the schemes to be entirely rejected and to
adduce evidence. The Legal Remembrancer relying on a -
decision of the High Court held that he had no power to '
reject a scheme in its entirely or to take evidence. One of
the objectors filed a writ petition in the High Court but it
was rejected. He came up in appeal to this Court. This
Court overruled the decision of the Rajasthan High Court in
Chandra Bhan v. State of Rajasthan and held that it was open
to the Legal Remembrancer to reject the draft scheme and
to take evidence if necessary (vide Malik Ram v. Slate of
Rajasthan, [196%] 18.C. R. 978). The result was that a
large number of writ petitions were filed in the High Gourt
and that court dismissed those relating to the three routes, '
with which the present appeais were concerned, on the
ground that the appellants had neither wanted a total rejec-
tion of the schemes nor to adduce evidence and had, there-
fore, no conceriu with the decision in Chandra Bhan's case.
It was not the case of appellants in the High Court, that
they had wanted to adduce any evidence that had becn shut
out by legal Remembrancer nor did they indicate-in this "
Court what cvidence they wanted to produce in support of
the objections raised by them.

Held, that the appellants could not be allowed to take
advantage of the dccision of this- Court in Malik Ram’s case.



-

2 8.C.R. SUPREME COURT REIORTS 1563

It was clear that their objections could be and were offect-
ively dealt with by the Legal Remembrancer without going
into evidence and the order passed . by -him approving:the
schemes under s. 68D of the Motor Vehicles Act was not'in
any way vitiated by his- wrong approach with regard to the
other objections.

Mulik Ram v. State of Tajasthan [1962], 1 8. C. R. 978,

-referred to.

It was permissible under s. 68C of the Act to frame a
scheme in partial’ exclusion of private operators and making
the permit ineffective for the overlapping part of the route
was no: more than: partial. exclusion. and was, therefore,
Justified under s. 68G of the Act.

Although: a permit holder whose permit was- thus made
ineffective could not claim compensation under s, 68G,
‘whereas one, whose permit was cancelled for the overlapping
pgrt, could, there. could be no discrimination within the
meaning of Art. 14 of the Constitution. unless it could be
shown that- the' advantage to the-former by being allowed to
pick up passengers on' the overlapping pait of the route for
destination- beyond, was unequal to the compensation which
he would have got. by having his permit.cancelled for the
overlapping part,

Discrimination under Art. 14 is censcious discrimination
and not accidental discrimination that arises from oversight
which the State-is ready to rectify.

Crvin APPELLATE JurispioTioN ¢ Civil Appeal
Nos, 142—146 of 1962.

Appeais from the judgment and order dated
May 3, 1961, of the-Rajasthan High Court in D. B.
Civil Writs:Nos. 40, 39, 45, 46.and 77 of 1961.

Sarjoo Prasad, V. P. Gyagi, D. P. Gupis. and
H. P, Maheshwars, for the appellants. T

C. K. Daphtary, Solicitor General of India,
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Wancroo, J.—These five appeals on ocerti-
ficates granted by the Rajasthan High Court raise
common questions and will be dealt with together.
Appeals Nos. 142, 144 and 145 are with respect to
Jaipur-Bharatpur route appeal No. 143 with respect
to Jaijur-Shahpur-Alwar-Himmkathana route, and

appeal No. 146 with respect to Ajmer-Kotah route.

It appears that the Rajasthan State Roadways,
which is & State Transport Undertaking, published
five schemes in pursuance of s. 68 C of the Motor
Vehicles Act, No. 4 of 1939 (hereinafter called the
Act). Later, the Government of Rajasthan appoint-
ed the Legal Remembrancer to consider objections
to these five draft schemes. Objections were filed
by the Stage carriage permit-holders who were ply-
ing on these five routes, The objections with
reference to the three routes with which these
appeals are concerned were heard on December 7
and 14, 1960 and the draft schemes were approved
by the Legal Remembrancer on December 14 and
15, 1960, with slight modifications.

It appears further that the objectors relating
to Jaipur-Ajmer and Jaipur-Kotah routes, which
were amobg the five schemes, published as above,
objected to these two achemes on various grounds
and prayed that they should be given an opport-
unity to show that the two draft-schemes did not
provide an efficient, adequate, economical and pro-
perly co-ordinated road transport service and should
therefore be not approved and also prayed that
evidence might be taken in support of their cont-
entions. One of the permit holders on the Jaipur-
Ajmer route was Malik Ram who had contended
that the draft-scheme should be rejected in ite
entirety and had desired to lead evidence for that
Eurpose. The Legal Remembrancer, however,

ald on the basis of an earlier decision of the
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Rajasthan High Court-in Chandar Bhan v. The State
of Rajasthan (*) that it was not open to him to reject
the scheme in its entirety and he could only either
approve of it ormodify. it. He further held that
he could take no evidence ‘while considering object-
ions to the scheme and all that he had to do was
to hear argaments on either side. Malik Ram then
moved the rajasthan High Court by & writ petition
which was dismissed. He then came to this Court
by special leave challenging the view taken by the
Legal Remembrancer on the two points above.
This Court allowed Malik Ram’s appeal and held
that it was open to the Legal Kemembrancer to
rejeot the draft scheme or to take evidence, if neces-
sary, though it was pointed out that it would be
withinh the discretion of the State Government or
the officer appointed by it to hear. objections to
decide whother the evidence intended to be produ-
ced was necessary and relevant to the inquiry, and
if so to give a reasonable opportunity to the party
desiring to lead eviderce to do' so -within reason,

_ and that the State Government or the officer eon-

cerned would have' all the powers of controlling
the giving and recording of evidence -that any court

_has. This decision was given on Agril 14, 1961

(82¢ Malik Ram v. State of Rajasthan (*)

In the meantime a large number of writ petit-
ious were filed in the Rajasthan High Court chall-
enging the approved schemes with respect- to the
threée routes with which we are oconcerned in the
present appeals and also with respect “to the
threé routes with which we are concerned in the
present appeals and also with respect to the
other two routes. Lhese petitions came to be heard
after the decision of this Court.in Malik Ram’s case(?)
So far as the petitions relating to Jaipur Ajmer
roule were concerned, they were not pressed in view

y of the decision of this Court quashing the scheme

(1} (1961} Raj, Law Weekiv 47 (2) (1962} 1, 8. C. R. 978,
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with respect to that route and directing tho Legal
Remembrancer to hear the objections over again.
With respect to Ajmer-Kotah route, the High [Court
altowed the objections on the baais of the decision
of this Court in Melik Ram’s case (') as the objector
in those cases had wanted to lead evidence on the
question of rejection of the draft scheme in its ent-
ireiy, and they had not been given an opportunity
to do 8so. but with respect to the three routes
with which the present appeals are concerned, the
High Court dismissed the writ petitions on the
ground that there was nothing to indicate that the
appellants desired to lead evidence in support of
their case that the draft-schemes should be totally
rejocted. It was contended before the High Court
that it was useless for the appellants to make any
application for the taking of evidence because it
would in any case have been rejected as the Legal
Remembrancer had already taken the view that
he could not. reject the soheme as.a whole. The
High Court was however not impressed: with this
argument and held that the order of the Legal
Remembrarcer did not show that he thought that
the draft scheme should be totally rejected but felt
unable to do so beoause of the decision. of the High
Court in Chander Bhan’s oase (). On the other
hand, the High Court was of the view that the Legal
Remembrancer considered the objeotions raised be-
fore himn in detail and his order showed that he only
thought tha: the schemes should be modified in part
and were otherwise fit for approval. The appell-
ants then applied to the High Court for ocertificates
which were granted; and that is how the matter has
come up before us.

The main contentions. of the appellants before
us are the same which they raised before-the High
Court. They urge that they did not get a proper
hearing before the Legal Remembrancer because

(1) {1962) 1 5.C.R. 978, {2) (1961) Raj Law Weekly 47
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of his view that it was not open to him to reject
the schemes in their entirety and that they were
not given an opportunity to lead evidence to conv-
ince the Legal Remembrancer that the schemes
should bo rejected in their entirety. It is not in
dispute that the appellants neverapplied before the
Legal Remembrancer that they wanted to lead
evidence on any point in support of their objections.
Oaly in one writ petition (see C. A. 144 of 1962)
it was averred that the Legal Remembrancer did
not allow the appellants to lead evidence but that
in our opinion 18 not ocorrect, because the Legal
Remembrancer has filed an affidavit to the effect
that no such oral request was made to him by the
objectois on the three routes with which these
apprals are concerned. The High Court therefore
was right in saying that it could mnot be said
in these cases that the Legal Remembr-
ancer had shut out evidence relating
to the inquiry before him which the objectors
desired to produce. But it is urged on hehalf of
the appellants that as the Legal Remembrancer
had already taken one view in the case of Jaipur-
Ajmer route it was useless for them to make an
application to him for leading evidence for that
would have inevitably been rejected in view of the
earlier judgment of the Rajasthan High Court
referred to above. Even though, this may be so,

it is remarkable that did not that prevent the |

objectors on the Jaipur-Ajmer and Jaipur-Kotah
routes from making applications to the Legal
Remembrancer that the draft-schemes should be
sotally rejected and they should be given an
opportunity to lead evidence to show this. We
fail to see why the appellanta could not have been
taken the same course if they really desired to lead
any cvidence in order to make out their case for
total rejection of the schemes with which the

were concerned. It seems to us clear therefore
that at the stage when objections were being heard
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by the Legal Remembrancer there was no desire
on the part of the appellants to lead any evidence
in support of their objections. Nor does it appear
that when the writ petitions were filed in the High
Court the appellauts claimed that they had desired
to lead evidence and had been shut out by the Legal
Remembrancer. It was only after the decision in
Malik Ram's case (1) that spplications were filed
taking advantage of that decision and pointing out
that the wrong approach of the Legal membran-
cer in holding that it was not open to him to reject
the draft-scheme in its entirety had resvlted in the
appellant’s not getting an effective hearing. But
it does not scem to have been soggested even at
that (except in one case) that the appellants had
desired to lead evidence before the Legal Kememb-
rancer and he had sbut them out. Nor was it
shown at that stage what evidence the appellants
could produce in support of their objectirns if an
opporfunity had been given to them. Lastly even
this Court the appellants have not indicated what
evidence they could produce in support of the
objuctions raised by them. It seems to us therefore
that th> appellants never really desired to produce
evidence in order to establish that tho schemes as a
whole should be rejected and that they put forward
the contention that they would have prodiced

.evidence if given an opportunity to do so, merely

taking advantage of the decision of this Court in
Malik Ram'’s case (). Further it seems to us on
looking at one of the objections filed before the
Legal Remembrancer in C.A. 142 of 1962 as a
sample that thero was nothing in the objectionse
which really required the giving of evidence
and which would show that there could be any
desire on the part of the objectors to lead evidence.
The objections were of a general nature and all
that was desired was that ‘‘the State Government
must weigh the objections of the undersigned with
reference to the actua! conditions obtaining on the
said route, by such method as holdiog publio
inquiry on site, by looking into the past records of

1y (1962)18.C.R.978.

L 4
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service provided by the objector, by inspecting the
vehicle of the objector and by comparing the actnal
facilities provided by the objector.” Ins.urt, a
perusal of the objections shows that wu  was
being contended before the Legal Remembrancer
was not so much that the draft-schemes werc not
efficient, adequate, economical.and -properly co-
ordinate but that the objectors were providing
transport service which was more efficient, adeq-
uate, economical and properly co-ordinated than
the service proposed to be provided in the draft-
schemes. That however is hardly a rsason for
rejecting the draft-schemes in their entirety.
Further, a perusal of the order of the Legal
Remembrancer sammarising the objections which
are relevant under 8. 68D shows that the objection
were of such & nature as to require the productions
of evidence in support of them for the question of
fact raised there were not in dispute. Therefore, there
could be an effective hearing before the Legal
Remembrancer if objectors were given a chance to
put forward their arguments in support of the
objections even without any evidence. We are
therefore of opinion that the appellants cannot in
the circnmstances take advantage of the dscision
in Malik Ram’s case {'), aud on the facts and
circumstances in the present appeals there is no
doubt that they had an effective hearing and the
order of the Legal Kemembrancer approving the
schemes is not in any way vitiated by the wrong
view taken by him that he had no power to reject
the draft-schemes in their entirety. It seems that
he considered the draft-schemes on merits as
required by ss. 68C and 68D and held that it was
in accordance with the requirements of s, 68C.
The facts that in some cases the number of buses
might have been reduced or the fares have been
raised or some of the direct services had.to be cut

* down: where their routes averlapped with the routes

in the. three draft-schemes would not necessarily
(1y[1962) 1 S.C.R. 978, A .
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lead to the conclusion that the draft-achemes were
not in conformity with the requirements of s. 88C,
The contention therefore based on the judgment
of this Court in Malik Ram’'s case {') must on the
facts and circumstances of these appeals be rejected.

Besides this main objeotion, three subsidiary
points have been raised on behalf of the appel-
lants. It appears that in some cases the objectors
served routes which overlapped the three routes
which have been taken over. In these oases what
has been done is that in eome cases the permits of
the objectors have been cancelled with respect to
the overlapping part of the routes while in other
cases the objectors are allowed to ply even on the
overlapping part but they have been forbidden to
pick up passengers on the overlapping part for
destinations within the overlapping part., This
latter method is called making the permits
ineffective for the overlapping part. Now the
grievance of those whose permits have thus been
rendered ineffective for the overlapping part is
two-fold. In the first place, it is said that this
cannot be done and in the second place, it is said
that even it this ocan be done, the result is that
those whose permits have been made ineffective
for the overlapping part will not be entitled to
compensation under 8. 68G read with s. 68F(2).
So far as the first contention is concerned, we are
of opinion that there iz no force in it. Under
8. 68C, it is open to frame a scheme in which there
is a partial exclusion of private operators. Making
the permits ineffective for the overlapping part
only amounts to partial exclusion of the private
operators from that route. In the circumstances
an order making the permit ineffective for the
overlapping part would be justified under s. 68C.
As to the second point, there is no doubt that
where the permit is made ineffective the permit-
holder not be entitled to any compensation under

(1) 196211 S.C.R. 978,
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8. 68G, It is said that this amounts to discrimination
between those whose permits have been cancelled
for the overlapping part and who would get compen-
sation and those whose permits have been made
ineffective and who would therefore not get comp-
ensation. Now we should have though that the mak-
ing of the permit ineffective for the overlapping part
of the route and allowing the permit-holder to pick up
passengers on the overlapping route for destinations
beyond that portion of the route would be to the
advantage of the permit-holder. In any case, if any
permit-holder feels that he would rather have his
permit cancelled for the overlapping route and get
compensation it is for him to raise that objection
before the State Government or the officer bearing
objections. If he does not do so, he cannot be
heard to say that there is discrimination because
his permit- has been rendered ineffective and he
gets no compensation, for it may very well be that
he is still better off than the person whose permit
has been cancelled for the overlapping part of the
route. In any case unless facts are brought on the
record which would show that in spite of the
advantage which the permit ‘holder, whose permit
has been made ineffective for the ovealapping part
of the route, gets by picking up passengers on the
overlapping route for dcstinations beyond that
part is not equal to the compensation which he
would get in cage his permit is cancelled for the
overlapping part of the route, there would be no
case for discrimination under Art. 14 of the
Counstitution. In the present appeals no such case
has been made out on the facts and therefore
we must reject this argument based upon
discrimination.

Secondly, it is urged that in the case of some -

persons, the permits have neither been cancelled

. nor made ineffective over the overlapping route

and this amounts to discrimination. The reply of
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the State to this contention is that it was by
oversight that permits of certain permit-hoiders on
the overlapping routes have not been cancelled or
made ineffoctive and jt is further said that the
State would have correoted this oversight but
for the stay order obtained from this Court.
Discrimination envisaged under Art. 14 is
oopscious  diserimination end a discrimination
arising out of oversight is no discrimination
at all. In the present case the discrimination
has resulted because of an oversight which
the State is prepared to rectify. It is not the case
of the appellants that these fow permit-holders
are being favoured deliberately for ulterior reasons.
We therefore accept the reply of the State that a
few permit-holders on the overlapping route have
been left out by oversight and that their permits
will be dealt with in the same manner as of the
appellants, as soon as the stay order passed
by this Court comes to an end. There is there-
fore no foroce in this contention also and it is
hereby rejected.

Lastly, it' is urged that the permits on the
Ajmer-Kotah route have been cancelled or rendered
ineffective between Deoli and Ajmer only and
therefore the permit-holders are entitled to ply
between Deoli and Kotah. It appears however
that Deoli-Kotah part of the Ajmer-Kotah route
is common to Jaipur-Kotah route from Deoli to
Kotah and the necessary orders for exclusion of

rmit-holders have been passed in connection with
the Jaipur-Kotah route. The scheme with respeot
to that route was quashed by the High Court and
the matter sent back for re-hearing the objectora in
accordance with the deoision of this Court in
Malick Ram’s case ('). Thercfore, the question
whether the permit-holders can ply on the Deoli-

Kotah portion of the Ajmer-Kotah route will

(1) (1962) 1 S,C.R, 978.
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depend on the decision of the Jaipur-Kotah scheme.
If that scheme is upheld, on re-hearing, the exclu-
sion will continue. But if that scheme is not upheld,
the position may have to be reviewed in connection
with, this portion of the Ajmer-Kotah route. In the
circumstances ro relief can be granted to the appel-
lants of the Ajmer-Kotah route at this stage.

‘The appeals are hereby dismissed with costs—
one set of hearing costs.

Appeals dismissed.

M/S. SURAJMULL NAGARMULL
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Arbitration—Adrbitrator appointed under the Defence o
Indiac Act, i_j' a couri—Righl to appeal against the awarg. if an£
when, exercisable—Defence of India Act, 1939 (35 of 1939),

ss, 19(1), I9(IMJ) and (g), 19(3)(c)—Defe India B
1939, rr. 754, 19, second gmviso(. He)—Defonce of India Futer

The appellants were tenants of three wareh

vacant land, which were used for storage of jute g:ls:rsn ai[llzd
to the appeliants. By an order issued underr. 754 otg th%
Rules framed under the Defence of India Act, 1939, the
warchouses were requisitioned by the Govemment.’ An
arbl_trator was appointed unders. 19(1)(b) of the Defence of
India Act to fix the amount of compensation payable to the
owner. The claim of the appellants to compensation for
loss of earning, and for “loss of business” was rejected b

the arbitrator. An appeal filed by the appellants agains);

the arbitrator was dismissed by the High Court
ator at
as not maintainable, 8 Caleutaa,

Held, that the arbitrator appoi
) ) pointed under s. 19 of th
Defence of India Act is not a court, nor is a tribynal subjcci

-, to the appellate jurisdiction of the High Court. By the Act

a right to appeal against the award of the arbitrator is
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