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the 19th could have and should have obtained
similar orders of the High Court for serving them.
If that precaution had been taken again on
May 19, 1958, probably what happened subsequently
ou the spot and thersafter, would not have taken
place. ‘

I am therefore of opinion that the appellants
committed no contempt of Court, and would allow
their appeal.

By Court : In accordance with the opinion
of the majority, the appeal fails and is dismissed,
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= ‘The respondents were a firm carrying on the work of

solicitors in Bombay. For the years 1956 and 1957 a claim

for bonus was made against them by their employees. Refore

the Industrial Tribunal to which the disputc was referred by

the State Government for adjudication under the provisions

of the Industrial Disputes Act, 1947, the respondents conten-

ded that the profession followed by them was not an industry

within the meaning of . 2(j) of the Act, that the dispute

raised against them was not an industrial dispute: under the

Act, and that, therefore, the reference made by the Govern-
ment was incompetent,

Held, that the work of solicitors is not an industry within

the meaning of 5. 2(j) of the Industrial Disputes Act, 1947,

and that, therefore, any dispute raised by the employees of
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the solicitors against them cannot be made the subject of
reference to the Industrial Tribunal.

The ditinguishing feature of an industry is that for
the production of goods or for the rendering of
service, co-operation  between  capital  and labour  or
between the emnployer and his employee must be direct. A
person following a liberal profession does not carry on his
profession in any intelligible sense with the active co-operation
of his emplovees, and the principal, if not the sole, capital
which he brings into his professicn s his special or peculiar
intellectual  and educational equipment.  Consrquently, a
liberal profession dike that of a solicitor is outside the delinition
of “industry*" under 5. 2(j) of the Act.

State of Bombay v. The Hospital Mazdoor Sabhka, (1960)
2 8.C.R. 856, explained and distinguished.

Briy Molan Bagaria v. N, Chatterjer, A LR. 19538 Cal.
460 and D. . Dunderdele v. G P Mukharjec, A T.R. 1958 Cal.
465, approved.,

Observations in Federated Muniripal and Shire Council
Employees’ Union of Adustrolia v. Melbourne Corporation, (1919
96 C.L.R. 30K, relicd on,
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1962, Fobruary 13, The Judgment of the
Court was delivered by

GAJENDRAGADKAR, J.—This appeal arises out
of a dispute between the appellants, the National
Union of Commercial Employees & Anr., and the
respondents Pereira, Fazalbhoy and Desai who
constitute an Attorneys’ firm by name M/s. Pereira
Fazalbhoy & Co. It appears that in August, 1957
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the appellant wrote to the respondent firm setting
forth certain demands on behalf of its employees.
These demands related to bonus for the years 1955-
56 and 1956-57 and to certain other matters. As
the parties could not agree, the dispute was taken
before the Conciliation Officer. The Conciliation
Officer also failed to bring about a setslement and
so he submitted his failure report to the Govern-
ment of Bombay. Thereafter, the State Government
referred the dispute in regard to the bonus for the
two years 1956 and 1937 for adjudication before
an Industrial Tribunal under section 12(5) of the
Industrial Disputes Act (No. 14 of 1947) (herein-
after called the Act). Before the Tribunal, the
respondents raised a preliminary objection. They
urged that the profession followed by them was
not an industry within the meaning of the Act,
and so the dispute raised against them by the
appellants was not an industrial dispute within the
meaning of the Act; the contention was that the
dispute not being an industrial dispute under the
Act, the reference made by the Government was
incompetent and so, the Tribunal had no jurisdic-
tion to adjudicato upon this dispute. The Tribunali
upheld the preliminary objection and recorded its
conclusion that it had no jurisdiction to adjudicate
upon the dispute as it was not an industrial dispute.

The order thus passed by the Tribuanal was
challenged by the appellants before the High Court
at Bombay by special Civil Application No. 2789
of 1958 filed under Articles 226 and 227 of the
Constitution. The High Court considered the rival
contentions raised before it by the appellants and
the respondents and came to the conclusion that
the respondents’ firm did not constitute an industry
and so thoe dispute between the said firm and its
employees was not an industrial dispute which
could validly form the subject-matter of a reference
under the Aect. In that vicw of the matter, the
High Court held that the Industrial Tribunal was
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right in refusing to make an order on the reference
and so the appellants’ writ petition was dismissed.
The appellants then applied for and obtained a
certificate from the High Court and it is with the
said certificate that the present appeal has come
to this Court; and the short question which it
raiges for our decision is whether the respondents’
firm “which carries on the work of Solicitors in
Bomhay can be =aid to constitute an industry
under s. 2(j) of the Act.

In dealing with this question, it would be
necessary to refer to the deecision of this Court in
the State of Bombuy v. The Hospital Mazdoor
Sabhe ().  Both parties agreed that the
present dispute would have to be determined in the
light of the decision of this Court in that case. Let
us, therefore, indicate the effect of the said decision.
In the Hospital case (*), this Court had occasion to
consider whether the services of workmen engaged
as ward servants in the J.J. Group of Hospitals,
Bombay., under State control were workmen and
whether the Hospital Group itself constituted an
industry under the Act or not. Both the questions
were answered in the affirmative and in rendering
those answers, the scope and effect of the defini-
tion of the word ‘industry’ used in s. 2(j) of the
Act wag considered. This Court beld that the words
used by 8. 2 (j) in defining ‘industry’ in an inclu-

" give manner were ot wide import and had to be

read in their wide denotation.  Kven so, this Court
stated “that though s. 2(j) uses words of very wide
denotation, a hine would have to be drawnina
fair and just manner so as to cxclude some callings,
services or undertakings from its purview. If all
the words used are given their widest meaning all
services and all callings would come within the
purview of the definition; cven service rendered by
a servant purely in a personal or domestic matter

“15 19601 2 S. C,R."866.
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or even ina casual way would fall within the
definition. It is not and cannot be suggested that
in its wide sweep the word ‘service’ is intended
to include service howscever rendered in whatsosver
capacity and for whatsoever reason.” (p. 876).
That is why this Court proceeded to consider where
the line should be drawn aad what limitations can
and should be reasomably implied in interpreting
the wide words used in 8. 2(j).

In dealing with the somewhat difficult

-question of drawing a line, this Court observed:

“as a working principle, it may be stated that an
activity systematically or habitually undertaken
for the production or distribution of goods or for
the rendering of material services to the community
at large or a part of such community with the help
of employees is an undertaking. Such an activity
generally involves the co-operation of the employer
and the employees; and its object is the satisfaction
of material human needs. It must be organised
or arranged in a manner in which trade or business
is generally organised or arranged. It must not be
casual nor must it be for oneself nor for pleasure.
Thus, the manner in which the activity in question
is organised or arranged, the condition of the
co-operation between employer and the employee
necessary for its success and its object to render
material service fo the community can be regarded
as some of the features which are distinctive of
activities to which s. 2 (j) applies.” (p. 879).

It was in the light of this working principle
that this Court came to the conclusion that the State
was carrving on an undertaking in running the
Group of Hospitals in question. In dealing with the
question of hospitals, this Court also referred to a
material circumstance which supported the conclu-
sion that running of hopitals is an industry under
the Act. Sectinn 2 (n) of the Act' defines “publie
ubility service” and under it five separate categories
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of public utility service are enumerated. Clause (vi)
of 8. 2 (n) provides that any industry specified in
the Schedule as therein indicated would alsn be a
public utility service. In 1956, Entry No. § amongsu
others, was added in the First Schedule specifving
another public utility service. This Entry refers to
service in hospitals and disprnsaries, Therefore,
it was clear that since the validity of this
entry was not disputed, after service in hospitals
and dispensaries was included in the First Schedule,
it was inarguable that the hospital would not be
an industry under the Act; unless a hospital was
an industry under the Act, service in the hospitals
could not be regarded as public utility service.
That is how this Court held that in running the
J.J. Hospital Group in Bombay, the State Govern-
ment was carrying on an undertaking which was an
industry under s. 2(j).  The qnestien which calls
for our decision in the present appeal is : wbat
would be the result of the application of the warking

-test laid down by this Court in the Hospital case (')

in relation to the controversy between the parties in
the present appeal ?

Mr. Chari for the appellants contends that in
dealing with the question as to whether the respon.
dents carricd on an industry under s. 2(j), it is
necessary  to  distinguish  between  professional
gervice rendered by an individoal acting by himsclf
and similar service rendered by a firm consisting of
several partners, becanse he suggests that profes.
sional service individually rendered stands on a
different footing from professional service which is
rendered in  an organised and institntionalised
manner. The organisation of professional service
which leads to its  institutionalisation attracts the
provisions of 8. 2(j) inasmuch as in such organised
gervice there is bound to  be co-operation between
the eroployers and the employees engaged by the
firm for doing different ecategories of work,
According to Mr. Chari, the employment of

(1) [1960) 2 S.C.R. 866.
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different ocategories of staff facilitates the
work of the solicitors and it enables them to
dispose of more work more quickly and more effi-
ciently and he suggests that the presence of such
co-operation between the employees and their
employers in the organisation of the solicitors’ firm
satisfies the working test laid down by this Court
in the Hospital case().

In our opinion, the distinction sought to be
drawn by Mr. Chari between professional service
rendered by an individual acting by himself and
that rendered by a firm is not logical for the pur-
pose of the application of the test in question.
What is true about a firm of solicitors would be
equally true about an individual solicitor working
bv himself. As the firm engages different categories
of employees. a single solicitor also engages different
categories of employees to carry out different tvpes
of work and so the presence of co-operation between
the employees working in a solicitor’s office and
their emplover, the solicitor, could be attributed to
-the work of a single solicitor as much as %o the
work of the firm ; .and, therefore, if Mr. Chari is
right and if the firm of solicitors is held to be an
industry under the Act, the office of an individual
solicitor cannot escape the application of the defi-
nition of 8. 2(j), That is why we think it would not
be reasonable to deal with the matter on the narrow
ground suggested by Mr. Chari by confining' our
attention to the organisational or institutionalised
aspect of a solicitor’s firm.

When in the Hospital case (1) this Court refer-
red to the organisation of the undertaking involving
the co-operation of capital and labour or the

employer and his employvees, it obviously meant .

the co-operation essential and necessary for the
purpose of rendering material service or for the
nurpose of production. It would be realised that

the concept of industry postulates partnership
(1) [1960] 2 S.C.R. 866.

1968
The National Union
. of Commeycial
Employees

V.
M.E. Mcher,
Industrinl Tribunal,
Bombay

Qafendragadkar J.



1862

——— —

The Mational Unicn
of Commereial
Employees

V.
M.R. Meher,

Indusirial Tritunal,

Bomiay

Qajendragadkar J.

164 SUPREME COURT REPORTS [1962] SUPP.

between capital and labour or between the employer
and his employees. It is under this partucership
that the employer contributes his capita]l and the
emplovees their labour and the joint eontribution
of capital and labour leads directly to the produc-
tion which the industry has in view. In other
words, the co-operation between capital and labour
or bctween the emplover and his employvees which is
treated as a working test in determining whether
any activity amounts to an mdmtry, is tho co.
operation which is directly involved in the prodne.
tion of goods or in the rendering of service. It
cannot be suggested that every form or aspect of
human activity in which capital and labour  co-
operate or emp]oycl and employees assist each
other is an jndustry. The distingnishing feature of
an industry is that for the production of goods or
for the rendering of service, co-operation between
capital and labour or between the emplover and
his employecs must be direct and must be essential.

Take, for instance, a textile mill,  The em-
ployer contributes capital and installs the machinery
requisite for the millsand the employees contribute
their labour and by their co-operation assist the
employer in producing the textile goods. When we
refer to textile labour in relatjon to industrial
disputes under the Act, we refer to workmen who
are engaged in the work of producing textile goods.
Tt is obvious that in regard to textile mills, a large

majority of workmen concerned in carryving out the
activitics of most of the departments of the textile
mill® contribute direetly in one form or another
to the production of textile gocds. It may be that
even in a textile mitl a very small minority of
workmen mav not be directly concerned with the
production of textile goods ; but even so, their
werk 18 so integrally connected with the work
carried on by the majoritv "of workmen employed
that theyv are treated as forming part of the same
labour force. Thue, there can be no doubt that
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when a textile mill is regarded as an industry, it is
because capital and labour jointly contribute to the
production of goods which is the object of the
mill.

Lot us consider the case of the hospitals. In
the hospifals, the service to the patients begins with
proper diagnosis followed by treatment, either
medical or surgical, according to the requirements
of the case. In the case of medical treatment, the
patients receive medical treatment according to the
prescription and are kept in the hospital for further
treatment. In sargical cases, the patients receive
surgical treatment by way of operation and then
are kept in the hospital for further treatment until
they are discharged. During the period of such
treatment, all their needs have to be attended to,
food has to be supplied to them, nursing assistance
has to be given to them, medical help from time to
time has to be rendered and all incidental services
required for their recovery have also to be rendered.
Now, in the case of the activities of an organised
hospital, the co-operation of the employees is thus
directly involved in rendering one kind of service or
another which it is the duty of the hospital to
render. It is true that the patients are drawn to
the hospitals primarily because of. the doctors or
surgeons associated with them. But there can be
no doubt that the work of the hospital and its
purpose are not achieved merely when a surgical
operation is performed or medieal prescription
provided. After medical treatment is determined
or a surgical operation is performed, the patient
coming to & hospital as an indoor patient needs all
kinds of medical agsistance until he is discharged
and the sorvices rendered to him both initially and
thereafter until his discharge are all services which
the hospital has been established to render and it is
in the rendering of the said services that the
employees of the hospital co-operate and play their
part. That is how the test of co-operation between
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the employer and his employees is satisfied in
regard to hospitals which are properly organised
and maintained, It is, of -course, tiue that the
quality, the importance and the nature of the service
rendered by different categories of cmployees in a
hospital would not be the. same, but necverthcless,
all the categories of service rendered by respective
classes of cmployees in a hospital are essential for
the purpose of giving service to the paticnts which
is the objective of the hospital. That is how the
hospitals satisfy the test of co-operation between
the employer and his employces,

Does a solicitors’ firm satisfy that test ?
Superficially considered, the solicitors’ firm is no
doubt organised as an industrial concern would be
organised. There are different categories of servants
employed by a firm, each category being assigned
separate duties and functions. But it must be
remembered that the service rendered by w solicitor
functioning either individually or working together
with partners is service which is essentially indivi-
dual ; it depends upon tho profeasional equipment,
knowledge and efficiency of the solicitor concerned.
Subsidiary work which is purely of an incidental
type and which is intended to assist the solicitor in

.doing his job has no direct relation to the profcs-

sional service nltimately rendered by the solicitor.
For his own convenience, a solicitor may employ a
clerk because a clerk would type his opinion; for
his convenience, a solicitor may employ menial
servant to keep his chamber clean and in order;
and it is likely that the number of clerks may be
large if the concern is prosperous and so would be
the number of menial servants. But the work
done either by the typist or the stenographer or by
the menial servant or other employees in a golicitor's
firm is not directly concerned with the servico
which the  solicitor renders to his

client and cannot, therefore, be said to
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satisfy the test of co-operation between the emplo-
~ yer and the employees which is relevant to the
purpose. There can be no doubt that for carrying
on the work of a solicitor efficiently, accounts have
to be kept and correspondence carried on and this
work would need the cmployment of clerks and
accountants. Bubt has the work of the clerk who
types correspondence or that of the accountant
who keeps accounts any direct or essential nexus
or connection with the advice which it is the duty
of the solicitor to give to his client? The answer
to this question must, in our opinion, be in the
negative. There is, no doubt, a kind of co-opera-
tion between the solicitor and his .employees, but
that co-operation has no direct or "immediate rela-
tion to the professional service which the solicitor
renders to his client. Therefore, in our opinion, it
is difficult to accept the plea that a solicitor’s firm
carrying on the work of an Attorney is an industry
within the meoaning of s. 2(j). There is no doubt
that the words used in 8. 2(j) are very wide, but as
has been held by this Court in the case of Hospr-
tals,(') it is necessary to draw a line in a fair and
just manner putting some limitation upon the width
of the said words and a working test has been
enunciated in that behalf. The application of the
said rest to the facts in the present appeal leads
to the conclusion that the work of solicitors which
the respondents are carrying on as a firm i3 not an
industry under s. 2(j) of the Act. That is the view
taken by the Bombay High Court and we think,
that view is right. It may be added that the same
view has been taken by the Caleutta High Court in
the case of Brij Mohan Bagaria v. N. C. Chaterjee(?)
and D. P. Dunderdele v. G.P. Mukherjeel®).

Looking at this question in a broad and-gene-
ral way, it is not easy to conceive that a liberal
profession like that of an attorney could have been

(1) [1960] 2 S.C.R. 668. {2) A.LR. 1958 Cal. 460.
(3) ALR. 1958, Cal. 465,
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intended by the Legislature to fall within the defi-
nition of “industry” under s. 2(j). The very conce-
pt of the liberal professions has its own speciil
and distinctive features which do not readily per-
mit tho inclusion of the liberal professions iuto the
four corners of industrial law. The cssential basis
of an industrial dispute is that it is a dispute arising
between capital and labour in enterprises wheore
capital and fabour combine to produce commodities
or to render sorvice. This essential basis would be
absent in the case of liberal professions. A person
following a liberal profession does not carry on his
professioun in any intelligible sonse with the active
co-operation of his employees and the principal, if
not the sole, capital which he brings into his profes-
sion is his special or peculiar intollectual and educa-
tional cquipment. That is why on broad and
general considerations which cannct be ignored, a
liberal profession like that of an attorney must, we
think, be deemed to be outside the definition of
“industry’ under section 2(j).

In this connection, it would be useful to refer
to the observation made by Isaces and Rich JJ.,
in the Federated Municipal and Shire Council Fmplo-
yees' Union of dustralia v. Melbourne Corporation (*).
““The concept of an industrial dispute”, said the
learned Judges, may thus be formulated: Industrial
disputes occur when, in relation to operations in
which capital and labour are contributed in co-
operation for the satisfaction of human wants
or desires, those engaged in co-operation dispute
as to tho basis to be observed, by the parties engag-
ed, respecting either a share of the product or any
other terms and conditions of their ¢o-operation.
This formula excludes the two extreme con-
tentions of the claimant and the respondents respec-
tively. It excludes, for instance, the legal and the
medical professions, because they are not carried
on in any intelligible sense by the cooperation of

(1) (1919) 26 C.L.R, 508, 554.
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capital and labour and do not come within the sphere
of industrialism. [t includes, where the necessary
en-operation exists, disputes bstween employers and
employees, employees and employees, and emplo-
yers amdl employers. It implies that “industry’
to lead to an industrial dispute, is not, as the
claimant contends, merely industry in ithe abstract
gense, as if it alone effected the result, but it must
be acting and be considered in association with its
co-operator “capital’ in some form so that the
resuit is, in a sense, the outcome of their combined
efforts”. Those observations support the view which
we hve taken about the character of co-operation
between the employer and employees which atfords
a relevant test in determining whether the enter-
prise in question is an industry or not. Co-operation
to which the test refers must be co-operation bet-
ween the employer and his employees which is
essential for carrying out the purpose of the enter-
prise and the service to be rendered by the enter-
prise should be the direct outcome of the combined
efforts of the employer and the employees.

There is one more minor point which still
remains to be considered. Mr, Chari argued that it
would be idle for the respondents to contend that
the work of their firm is not an industry under
8. (2j) because they have themselves described their
work as the work of carrying on business of solici-
tors. It appears that the document of partnership
executed between the different partners of the firm
provided, infer alia, that all expenses of the busi-
ness of the partnership or losges incurred in carrying
-on the business of the partnership shall be borne
out of the profits or capital of the partnership, It
is on the use of the word “‘busginess’” in this clause
that Mr. Chari relies. In support of his argument,
he referred us to a decision of Farwell, J., in Dickson
v. Jones (7). In that case, the Court was concerned
to examine the validity of an agreement between
the plaintiff, solicitor, and his junior clerk, who

(1) 11939] 3 All. E.R. 182,
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was subsequently articled to him. This agreement
provided that the latter would not “‘at anv time
hereafter practise as a solicitor within a radious of
15 miles from the Town Hall, Hanley, aforesaid, or
solicit any elient of the solicitor”.  Farwell J., held
that ““the combination of a restriction over an area
80 great ag a radious 15 miles and one extending to
the whole life of the defendant, articled clerk, was, in
the circumstances, wider than was necessary for the
protection of the plaintiff and was, therefore,
unenforceable as being in undue restraint of trade”.
The argument is that the validity of an agreement Let-
ween a solicitor and hig articled clerk was tested on
the ground that it was an agreecment in restraint of
trade and so tho solicitor’s work roust be held to
be a “trade” under s. 2(j). There is obviously no
force in this argument. If in their deed of paitner-
ship the respondents described the work of partner-
ship as the business of solicitors, that can hardly
assist the appellants in contending that the work
carried on by the firm is industry under 8. 2(j). The
work of a solicitor i3, in a lovse sense, of course, of
business, and so if the solicitors entered into an
agreement in restraint of trade, its validity would
have to be judged on the basis that their work in
the nature of business. That, however, is hardly
relevant in determining the question as to whether
the said work is an industry under section 2(j); as
we bave already made it clear, the definition of
the word “industry” is couched in words of very
wide denotation. But that precisely is the reason
why a line has to bo drawn in a just and fair man-
ner to demarcate the limitations of their scope and
that necessarily leads to the adoption of someo
working test. Therefore, in our opinion, the argu-
ment that the respondeunts themselves have called
their work as “business” is of no assistance.

The result is, the appeal fails; there would be
no order a8 to costs.

Appoal dismissed.



