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SHOOR]JI VALLABHDAS & CO., BOMBAY
V.

THECOMMISSIONER OF fINCO'ME-TA’X/EXCESS
PROFITS TAX, BOMBAY.

(S. K. Das, J. L. Kapur and M. HIpaAYATHULLAH, J].)

Income-tax—Place of accrual of income—DBusiness of trans-
porting cargo to poris in and outside British Indie—Managing
Agency commission, a percentage of freightage—Managing agents’
services ferformed in British India—Liability to tax of entire -manag-
ing agency commission—Excess Profits Tax Act, 1940 {15 of 1940),

5, proviso 3—Indian Income-tax Act, 1922 (Il of 1922), s. 14(2)(c).

The appellant was the managing agent of a company which
was, at the relevant time, carrying on the’ business of transporting
cargo in boats which touched ports in British India and in the
Indian State of Cochin and other States. Under the managing
agency contract the remuneration payable to the appellant was
expressed in the following terms: “That the managing agent shall
as and by way of remuneration for its services receive a commis-
sion of ten per cent. of the gross freight charged to the shippers...
Such remuneration shall be payable to the ‘managing agents at
the place where the same is earned -by the company unless other-
wise requested by the managing agent.” The Income-tax Officer
and the Excess Profits Tax Officer assessed the appellant to tax
in respect of the whole of the managing commission received by
it "on the footing that the entire commission accrued or arose in
" British India. The appellant claimed that a part of the manag-
ing agency commission accrued in the Indian States and not in
British India” and that it would be entitled to an apportionment
of the managing agency commission and to claim exemption from
tax in respect of. the commission which accrued outside British
India under s. 14(2)(c) of ‘the Indian Income-tax Act, 1922, and
the third proviso to s. 5 of the Excess Profits Tax Act, 1940. The
Appellate Tribunal found that’ excépt booking and collecting some
freight at Cochin, all other important and responsible work of
managing the company was done from the head office at Bombay
and not 'from Cochin:

Held, that normally the commission payable to the managing
agent of a company accrues at the place where the business is
actually done, that is, wheresthe services of the managing agent are
performed, and as on -the finding in the present case the appellant
practically performed all the services at Bombay, the commission
which it earned though computed on the percentage of freight,
accrued or arose in British India.

Commissioner of Income-tax, Madras v. K. R. M. T. T. Thia-
garaja Chetty and Co., [1950] S.C.R. 258, followed.

Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai
and Co., Bombay, [1950] S.C.R. 335 and Commissioner of Income-
tax, Bombay Presidency and Aden v. Ghunilal B. Mehta, [1938}
6 1T.R. 521, distinguised.
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Salt and Industries Agencies Ltd., Bombay v. Commissioner of
Income-tax, Bombay City, [1950] ]8 LT.R. 58, considered.

Cvi.  Arreviate  Jurismerion:  Civil  Appeal
No. 305 of 1955,

Appeal by special leave from the judgment and order
dated March 31, 1052, and March 2, 1955, of the Bom-
hay High Court, in Income-tax Refercnce No. 18
of 1951,

R. ]J. Kolah; Sohrab N. Vakil and S. N. Andley, for
the appellant.

(.. K. Daphtary, Solicitor-General of India, R. Gana-
pathy Iver and D. Gapla, for the respondent.

1960.  April 19, The Judgment of the Court was
dehivered by

S. K. Das, J.—This is an appeal with special leave
from the judgment and orders dated March 31, 1052,
and March 2, 1953, of the High Court of Bombay in
an Tncome-tax Reference No. 48 of 1951 made by the
Income-tax Appellate Tribunal, Bombay, under s. 66(1)
of the Indian Tncome-tax Act, 1922, and s. 21 of the
Fxcess Profits Tax Act, 1940,

We mav shortly state the relevant facts first.  The
assessee, Messrs.  Shoorji Vallabhdas and  Company,
Bombay, appellant herein, is a firm rvegistered under
the Indian  Encome-tax  Act. Tt held the m anaging
agency of threc companics, namely—(1) the Malabar
Steamship  Companv  Ltd., (2} the New Dholera
Steamships Ltd.. and (8) the New Dholera Shipping
and Trading Company Ltd., for the periods material
in this case.  The appellant as also the aforesaid three
managed companies were resident in the taxable tern-
corics within the meaning  of the Indian Income-tax
Act.  The business of rhe Malabar  Steamship Com-
pany Lid. and of the New Dholera Steamships Ltd.
was o carry cargo in cargo boats which touched ports
in British TIndia, Cochin State. Travancore State and
Saurashtra, as they were then known. The appellant
became the managing agent of the Malabar Steamship
Companv Ltd. with effect from April 1, 1943, and the
Arm consisted of Shoorji Vallabhdas and his two sons,
Formerly, Shoorji Vallabhdas alone was the managing
agent of the Malabar Steamship Companvy Ltd. and a
managing agency agreement dated September 16,
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1938, was executed between the managing agent and
the managed company, and that agrcement as varied
by two subsequent deeds dated June 26, 1942, and
December 7, 1948, constituted the contract of manag-
ing agency between the appellant and the managed
company. Under the managing agency contract the
remuneration payable to the appellant after Septem-
ber 1, 1943, was expressed in the following terms:

“That the remuneration of the Managing Agents as
and from Ist September one thousand nine hundred
and forty-three shall be ten per cent. (109,) on the
freight charged to the shippers instead of annas four-
teen per ton as mentioned in clause (1) of the said first
supplemental agreement dated the 26th day of June,
1942

The managing agency agreement dated June 8,
194G, between the appellant and the second managed
company, New Dholera  Steamships Ltd., provided
mter alia as follows:

““I'hat the Managing Agems shall as and by way of
remuneration for their services in relation to the ship-
ping business of the Company receive 1 commission
of ten per cent. (1097) of the gross freight charged to
the shippers and/or passage money charged to the
passengers.  Such  remuneration shall  be payable to
the Managing Agents at the place where the same is
earned by the Company unless otherwise requested by
the Managing Agents. The remuneration of the
Managing Agems in relation to the business of
Company other than the shipping business shall be
(109;) ten per cent. on the gross profits that may be
earned in such business.”

It may be- stated here, however, that no question
arose as to the remuneration of the Managing Agent in
relation to business other than shipping business,
because no husiness other than shipping business was
carried on by the managed company during the rele-
vant period.

The third managed Company, viz., the New Dholera
Shipping and Trading Company Ltd., confined its
businéss during the relevant accounting period  to
stevedoring and trading only,  The managing agency
agreement also dated ]unc 8, 1946, wuh the third
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managed company provided inter alia for the pay-
ment of remuneration in the following terms:

“That the Managing Agents shall as and by way of
remuneration for their services receive a commission
at the rate of 25 per cent. of the net profits of the
company. Such remuneration shall be payable to the
Managing Agents at the place where the same is earn-
ed by the Managing Agents unless otherwise requested
by the Managing Agents.”

The appellant was assessed to  income-tax for three
assessment years, namely, [945-1946, 1%H6-1947 and
1947-1948, the previous years being the financial
years 1944.1945, 1945-1946 and [946-1947 respectively.
The appellant was  likewise assessed to  excess profits
tax under the Excess Profits Tax Act, 1940, for the
respective chargeable  accounting periods  which were
also three in number, namely, Apul 1, 1943, to March
$1, 1944, April 1, 1944, to March 31, 1945, and April 1,
1945, to March 81, 1946. The Income-tax Ofhicer and
the Excess Profits Tax Ollicer assessed the appellant
to tax in respect of the whole of the managing agency
commission receivedd  Irom the three managed com-
panies on the footing that the entire managing agency
commission accrued or arose in  British India. The
appellant went up in appeal to the Appellate Assistant
Commissioner from the assessment orders on the
ground inter alia that a part of the managing agency
commission received from the three managed com-
panies accrued in the Cochin and Travancore States
and not in British India and was therefore exempt
from tax under the relevant provisions (as they stood
at the material time) of the Indian Income-tax Act,
1922, and the Excess Profits Tax Act, 1940. Thus,
the dispute was about the place of accrual of the in-
come in question.  As to the managed companies, the
Income-tax authorities accepted the position that the
profits of the three managed companies partly accrued
in British India and partly in the Indian States; but
they did not accept the claim of the appellant that
part of its managing agency commission from the
three managed companies accrued or arose in the
Cochin and Travancore States. The Appellate Assist-
ant Commissioner by diffcrent  orders all  dated
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May 4, 1950, dimissed all the appeals. The Appel-
lant went in appeal to the Income-tax Appellate
Tribunal. By its order dated December I1, 1950, the
Tribunal also dismissed the appeals.

The appellant then made an application to the
Tribunal to refer certain questions of law which arose
out of its order, to -the High Court of Bombay. The
Tribunal referred two such questionS'

“(!) Did a part of the managing agency commission
earned by the assessee accrue or arise in the Cochin
State inasmuch as the managing agency commission is
“computed on the basis of the freight earned by the
managed company in the Cochin State or otherwise?

(2) Did the whole or part of the dividend income

accrue or arise in the Cochin State?”
The expression Cochin State in the questions obviously
- referred to both Cochin and Travancore States. On
March 31, 1952, the reference <came up for considera-
tion before the High Court, and after hearing Counsel,
the High Court reformulated the first “question as
follows:

“Where the actual business of managing agency

was done which yielded the commission which is
sought to be taxed:” '
The High Court directed the Tribunal to submit a
supplemental statement of the case on the first ques-
tion as reformulated. The second question was not
pressed by learned counsel for the dppellant and does
not now survive.
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, The Tribunal submitted a supplemeéntal statement '

of the case on August 29, 1952. The reference was
finally heard on March 2, 1953, and the High Court
answered the question by saying that the actual
business of the managing agency which yielded the
commission was done at Bombay and not at Cochin.
In arriving at the conclusion the High Court proceeded
on the footing that the finding of the Tribunal in
effect was that barring freight and collecting it at
Cochin, all other important*and résponsible work of
managing the managed companies was done from the
head ofﬁcc at Bombay.

It has been argued on behall of the appcihm that
the High Court enoneously reformulated the question,
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and that the real question of law is whether on the
facts and circumstances of  the case, an part of the
managing agency commission accrued outside British
India so that the appellant  would be entitled to an
apportionment of the managing agency  commission
and to claim exemption from tax in respect of the
commission which accrued outside British India under
s. 14(2)(c) of the ladian Income-tax Act, 1922 (as it
then stood) and the third proviso to s. 5 of the Excess
Profits Tax Act, 1940. Tt has been further contended
that in view of the findings of the Iribunal that (a)
the commission earned was a percentage ot the freight
and passage money received by wwo of the managed
companies in Cochin and Travancore States, (b) a part
of the commission was pavable there and (¢) a part of the
scrvices was also rendered by the appellant as manag-
ing agent in those States, the High Court was in crror
in coming to its conclusion that the  whole of the
managing agency commission accrued or arose in Bom-
bay. "W hll,e we agree with learned  counsel for the
appellant that the real question in this case is whether
any part of the managing agency commission accrued
outsicle British India, we do not agree with him that
the High Court was wrong in reformulating the ques-
tion.  The Tribunal formulated the question as though
the computation of the appellant’s remuneration on
the basis of freight determined the place of accrual;
in this the Tribunal was in crrvor, and the High Court
rightly pointed out that the test to be applied was not
how the remuncration was to be computed or quanti-
fied, but where the services were performed by the
appellant, which yiclded the prohts sought to be taxed.
The High Court rightly reformulated the question on
that basis, and asked the Tribunal o submit a supple-
mental statement of the case on the materials available
and placed before it by the appellant bearing ou the
question as reformulated by the High Gourt.

What did the Tribunal ind in  this case as o the
place where the actual  business was done, e the
services were performed by the appellant as managing
agent, which vielded ihe commission?  Alter lC[f‘l]InO'
o the 101(‘cmcmt. relating to the compm.umn of
remuncration, the hlbmml satd i its order dated
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December 11, 1950, that (a) from time to time one of 1960

the partners of the appellant firm went to Cochin to Shoorji Vallabhias
attend to the business, (b) the managed companies had :

an officer in Cochin, and (c) the payments said to .
have been made to certain employees at Cochin were  Income-Tax/
fictitious.  In the supplementary statement, the Tri- Ex‘“ﬁ;’i{(’;n""
bunal pointed out that it was not known whether the

partner who went to Cochin went in his capacity as
partner of the appellant firm or as a director of one of
the managed companies; the appellant firm had
rented a flat at Cochin on Rs. 20 per month and
maintained some employees at  Cochin for securing
freight: and the local office of the appellant firm at
" Cochin rented at Rs.' 10 per month maintained only
one_book containing cash, journal and ledger. The
Tribunal concluded its supplementary statement thus:

“As for the staff maintained at Cochin, = it was
alleged -that K. P. Joshi and subsequently G. H.
Narechania were paid Rs. 18000 each year. The
so-calledd  payment was disallowed by the Appellate
Tribunal. Tt observed that debit entries in regard to
the salaries paid by the assessee firm were collusive
and fictitious. As for the presence of the partners of
the assessee firm at Cochin, it appears from the Appel-
late  Assistant  Commissioner’s order that it was
admitred before him that none of the partners of the
firm ever atiended to the. company's business at
Cochin or Alleppey. ‘

S. Iu Dm‘ 7

“There is no clear evidence on the record as to what
the assessee firm did as the managing agents of the
threc managed companies; in other words, how the
assessee firm was carrying-on the managing agency
business. The partners of the assessee firm (not neces-
sarily all) were on the Board of Directors of the
managed companies. They held a large number of
shares in the managed companies, The Malabar Steam.-
ship Co. Ltd. had an’ office of it own “to secure
freight”.  The Cochin office of the assessee firm, as
far as one could make out, did practically nothing,
except receive 109 of .the gross freight at Cochin and
retain the net income therefrom”
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Now, the question is—on the aforcsaid findings of
Fact reached by the Tribunal—where did the com-
mission payable to the managing agent accrue? It is
well to remember that the problem in this case is not
so much when the commission accrued as where it
accrued, though the question as to where and when
may bhe interlinked.  We think that normally, the
commission  payable to the managing agents of
company accrues at the place where the services are
performed by the managing agents. 1t was so  held
by this Court in K. R. M. T. T. Thiagaraja Chetty and
Company v. Commissionery of Income-fax, Madras,
No. 2(). The assessce in that case, Thiagaraja Chettiar,
claimed that a portion of the commission credited to it
in the company’'s accounts accrued to it in the Indian
States where the company had opened  branches for
selling varn and as the commission was not remiited
to British Inclia, it was not assessable ro tax. This
Court observed:

“The short answer to this argument is that the
business of the company was carried on in British
India, that the commission carned by the firm on ¢he
profits made hv the company in the States arosc out
of one indivisible agreement to charge the reduced
commission of 5 per cent. on the profits of the company
and that the managing agents had been domq the
business of the agency in British Incia and not in the
States. It is not suggested that the managing agents
performed any functions in the States.”

The same question of the place of accrual arose in
a somewhat different context in Commissioner of In-
come-tax, Bombay Presidency and Aden v. Chunilal
B. Mehta () where a person resident in British India
and carrying on business there controlled transactions
abroad, and the question was if he was liable to pay
tax upon profits derived by him from contracts made
for the purchase and sale of commodities in  various
markets—Liver pool, London, New York, etc. The
assessee disputed his liability in respect of such proﬁtﬁ
on the ground that they were not profits “accruing or
arising in British India”. It was held that the mere
fact that the profits made depended on the exercise in

(1) {19531 24 1.T.R. 535, () [1938] 6 L.T.R. 521,

i3
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Briush India of knowledge, skill and judgment on the = 7960
part of the assessee did not mean that the profits arose swogi Vallabhdas
or accrued 1n British India, and there was no necessity & Go.

. . . . V.
arising out of the general conception of a business as  Commissioner of

an organisation that the profits of the business must , fneome-Tax
; Excess Profits tax|

arise only at one place, namely, the place of central Bombay

control of the business. Dehvelmg the judgment of

$. K. Das .
the Privy Council in that case, Sir George Rankin “J

" observed:

“The words “accruing or arising the British India”
may be taken, provisionally and in the first place, as
an ordinary English phrase which derives no special
meaning from the Act. The alternative “accruing or
arising in” and the antithesis “between these words
and the words “received in” or “brought into” afford
no safe inference of any special meaning. *Profit......
accruing or arising in British India” are words which
in their ordinary meaning seem to require a place to
be assigned as that at which the result of trading
operation comes, whether gradually or suddenly, into
existence.”

“Their Lordships are not laying down any rule of
general application to all classes of foreign transac-
tions, or even with respect to the sale of goods. To
do so would be nearly impossible and wholly unwise.
They are not saying that the place of formation of the
contract prevails against everything else. In some
circumstances it may be so, but other matters—acts
done under the contract, for example—cannot be ruled
out a priori. In the case before the Board the con-
tracts were neither framed nor carried out in British
India; the High Court’s conclusion that the profits
accreed or arose outside British India is well-founded.”

A similar view was expressed in two earlier
decisions: (1) In Re: The Aurangabad M:lls Ltd. (")
where a reference was made to Commissioner of Taxa-
tion v. Kirk, (1900) Appeal Cases, page 588 and it was
pointed out that the circumstance that the affairs of
the company were directed from Bombay was not the
determining test; but the test was where the processes

(1) [1921] T.L R. 45 Bom. 1286,

10—6 SCI/ND/82
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which vielded the income were carried out and chat
was outside British India; (2) The Cowmmissioner  of
Income-tax, Bombay Presidency v, Messrs. Sarupchand
Hukamchand of Bombay, a firm (") where the assessees
acted as the secretaries, treasurers and agents of a mill
company registered atv Indore, outside British India,
and under the terms of agreement, the assessees were
entitled to charge and receive as selling agents com-
mission on the gross sale proceeds of all cloth produced
by the mill and the company opened a shop in Bombay
for the sale of cloth produced by the mill which was
managed by the assessees. 'The sale proceeds were
sent to Indore and the assessees were paid the commis-
ston at Indore. The question arose whether the com-
mission was lible to be assessed to income-tax in
Bombay, and it was held that the income accrued in
British India. Tn Commissioner of I'ncomne-tux. Bombay
v. Alrmedbhai Umarbhai and Co., Bombay(*) this Court
dealt with a case where a firm resident in British India
carried . on the business of manufacturing and selling
groundnut oil; it owned some oil mills within British
India and a mill in Raichur in the Hyvderabad State
where oil was manufactured. One of the questions for
deciston was wheither the profits of that part of the
business, viz.,, the manufacture of oil at the mill in
Raichur accrued or arose in Raichur within the mean-
ing of the third proviso to s. 5 of the Excess Profits
Tax Act, 1940. A majority of Judges held that the
profits arose in Raichur, and in a composite business,
the profits need not arise at one place only but may
artse at more than one place and an apportionment
may be necessary, This was not, however, a case of
managing agency.

We now come to the decision in Salt and Imdusivies
Agencies Lid., Bombay v. Conunissioner of Imcome-tax,
Bombay City (°) a decision of the same learned Chief
Justice, in vespect of which learned counsel for the
appellant has made some very serious comments. The
facts of that case were these: the assessees, a company
incorporated in Bombay were the managing agents of
another- company incorporated in Bombay and having
its salt works at Aden and at Kandla in the Kutch

(1) [1930] I.L.R, 53 Bom. 231. (2) [1950] S.C.R. 335,
(3) [1950] 18 L.T-R, 58.
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State. The assessce’s registered office was in Bombay,
where the board of dncctons met, the books of account
were 'maintained and various types of work connected
with the company were done. Under the managing
agency agreement the assessees were entitled to a com-
mission at the rate of 121 per cent. per annum on the |
annual net profits of the company and in any event a
minimum of Rs. 30,000 per annum. The agreement
also provided that such portion of the commission as
was attributable to the net profits of the company
arising or accruing in the Indian State was to be paid
to the managing agents in such State and that with
regard to the minimum commission half of it was to
be paid in the State. In pursuance of the assessees’
articles of association the board of directors passed a
‘resolution delegating a particular director to guide the
company’s operation in the State of Kutch and during
the vear of account that director supervised the salt
works at Kandla. The guestion was whether the sum
of Rs. 88,065 representing assessee’s commission attri-
butable to the salt works at Kandla accrued or arose
at Kandla or im  Briush India. First, the learned
Chief Justice referred to the test to be applied in order
to determine where the profits of the assessee company
accrued or arose, and he said that the test was to find
“out where the actual business of the company was
done which yielded the prohits sought to be taxed In
th'lt connexion he said:

“I'he work of the managing agents must be looked
upon as a unit and not as divided up into so many
different categories, to each one of which a certain
portion of the commission earned by the managing
agents can be attributed or allocated.”

He then went on to consider when the right to
. managing agency commisston arose in that case and
came to the conclusion, which was decisive 1in his
opinion, that it arose when all the accounts of the
working of the company were submitted to the head
office in  Bombay and the profits were determined;
therefore, the sum of Rs. 88,065 accrued or arose to
the assessces in Bombay and not in the Indian State
both for purposes of income-tax and excess profits tax.
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Now, learned counsel for the appellant has no
quarrel with the decision in so far as it laid down
that (a) the test 15 to find out where the business is
actually done, i.e., where the services are performed,
and (b} the right to managing agency commission arose
in that case when all the accounts of the working of
the company were submitted to the head office in
Bombay and the profits were determined. Learned
counsel has contended that in the case under our
consideration the services were performed partly in
British India and partly in Cochin and the right to
managing agency commission arose as soon as the
freight was paid at least in respect of two of the
managed  companties. He has submitted, howcever,
that the learned Chief Justice was in error if he
intended to lay down a rule of universal application
that the work of the managlng agents must always
be looked upon as a unit and can never to be divided
mto categories. L is" contended that the services of a
managing agent can be performed at more than one
phce, and legally it is possible to apportion the com-
mission and attribute a part of it to services rendered
outside the taxable territories,

We consider it unnecessary 1n the present case to
decide the question of performance of services and
resultant apportionment, if any, on a theoretical or
hypothetical basis, because the case can be disposed of
on the short ground that on the findings of the Tri-
bunal, the remuneration of the managing agents
accrued at  Bombay. We had referred earlier to the
findings reached by the Tribunal. These findings show
that except for an attempt at make-believe, no services
were really performed by the appellant at Cochin.  No
doubt, some freight was secured and paid for at Cochin.
But the managed company also had an office at Cochin
to secure freight. It has been argued that under the
terms of the managing agency agreements, the manag-
ing agents employed the stalf, etc,, and for two of the
companics which carried on the cargo business, secur-
ing freight was the principal part of the managing
agency business. The High Court, however, rightly
pointed out:
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“In our opinion, it is not possible to read the
managing agency agreement in that light. Al that
clause 2 of the agreement does is to lay down the
standard by which the commission is 0 be computed
and determined, and it lays down two different stand-
ards, one with regard to the shipping business and the
other with regard to the other businesses, but as far
as the business of the managing agency is concerned
their responsibilities and their duties are integrated
duties and responsibilities which are set out in the
different clauses of the agreement. It is impossible to
contend that they had not to supervise, control and
manage the shipping business and, as we have already
said the business of a shipping company is vastly
more detailed and responsible than the mere task of
finding people to go by ship or send their goods by
ship and for that purpose paying freight. = Freight is
merely the resultant profit which accrues to a shipping
company. In order that that profit should result the
company has got to have ships, it has got to have sea-
worthy ships, 1t has got to have sailors and officers, it
has got to look to the repairs of the ships, the renova-
tion of the ships and the replacements of the ships.
All this is part of the shipping company’s business and
all this business had to be attended to by the manag-
ing agents and the question is, where did they attend
to this business. The finding on this question 1s clear.
The finding, in cffect, is that barring booking freight,
and collecting freight at Cochin, all other important
and responsible work of managing the managed com-
panies was done from the head office at Bombay and not
from Cohin.”

On the findings reached, the position in law is quite
clear. The decisions to which we have vreferred
clearly establish that normally, the commission pay-
able to the managing agents accrues at the place where
the business 1s actually done, that is, where the
services of the managing agents are performed. In
this case the appellant  practically performed all the
services at Bowmbay, and therefore the commission
which it earned though computed on the percentage
of freight and/or passage money in respect of two .of
the managed companies, accrued or arose in British
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India.  As rvo the third managed company whose
business was stevedoring and uwading and the remun-
cratton was payable at 25 per cent. of the net
profits, there can be no doubt that the remuneration
accrued at Bombay. Thereforc, the High Court of
Bombay correctly answered the question against the
appellant.

The appeal accordingly fails and is dismissed with
Costs.

Appeal dismissed.

RAJKUMART KAUSHALYA DEVI
v. .
BAWA PRITMA SINGH AND ANOTHER.

(P. B. GajEnpraGabkaR, K. N. WancHoo and
K. C. Das Gurra, ]].)

Morigage—Whether a  “pecuniary liability”"—The Displaced
Persons (Debts Adjustment) Act (LXX of 1951), ss. 2(6), sub-cls.
{a) (b) (¢) 13, 15, 16(5), 17, 21

The appellant executed two usufructuary mortgages in
favour of the respondents in 1946 with respect to two properties
situated in Ferozepur city and herself took the properties on lease
on the same date. The respondents filed an application under
5. 13 of the Displaced Persons (Debts Adjustment) Act, LXX of
1951, for recovery of the principal sum due and also the arrears
of rent. The appellant contested the application on the ground,
inter alia, that the liability was not a debr under the Act as it
was not a pecuniary liability and that mortgages in relation to
properties sitnated now in India were not covered by it. The
Tribunal allowed the application and passed a preliminary decree
for sale. The appellant’s appeal to the High Court and another
under the Leiters Patent were both  dismissed. On appeal by
special leave:

Held, that a mortgage debt would create a pecuniary liabi-
lity upon the mortgagor and would be covered by, the definition
of the word “deb:” m s. 2(6) of the Act.

There is nothing in any provision of the Act which would
cut down the plain meaning of the words “pecuniary liability”
as used in s. 2(6) read with sub-cl. (¢) thereof or restrict those
wide words to Hability other than that secured by a mortgage.

Under sub-cl. {c} of s. 2(6) a displaced person to whom a
mortgage debr is due {rom any other person, whether a displaced
person or not, ordinarily residing in the territories to which the
Act extends can take the benefit of this Act.



