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SHETH MANEKLAL MANSUKHBHAI

v.

MESSRS. HORMUSJI JAMSHEDJI GINWALLA
AND SONS.

[Saryip Fazr Avi, MEHR CHAND MAHAJAN and
MUKHERJEA JJ.]

Transfer of Property Act (IV of 1882),s. 53-A— Ayreement to
lease evidenced by correspondence— Lessee put in possession— Accep-
tance of rent for several years—No registered lease deed—Suit for
efectment of lessee as trespasser—Maintainability—Doctrine of part-
performance.

The predscessor in intersst of the defendant, being dssirous
of putting up a factory in certain plots of land situated within
a Talugdari estate which was under the management of the
Government under the Gujarat Talugdars Act, 1888, applied in
writing to the Taluqdari Settlement Officer for a permsuent lease
of the plots. The Taluqdari Officer agreed to grant a lease on
certain terms subject to the sanction of the Government and
forwarded a letter to the Government stating the offer to take

the plots on lease, his provisional aceceptance of the sdame sub- .

jeet to the sanction of the Government and the terms of the
lease and by a Resolution dated 5th September, 1917, the
Government granted the sanction. The defendant’s predscessor
was put in possession and though a formal lease deed was not
executed and registered, the Taluqdari Officer and after the
release of the estate by the Government, the agent of the
talngdar, and the plaintiffs who came in as #jaradars.continued
to receive the agreed rent up to 1932. In 1933 the plaintiffs
instituted a suit to. eject the defendant alleging that he was a
mere trespasser as there was no registered lease deed :

Held, that the correspondence which passed between the
defendant’s predecessor-in-title and the Taluqdari Officer, the
letter sent by the latter to the Government, and the Resclution
of the Government dated 5th September, 1917, proved that there
was 8 contract in writing to grant a lease on the terms stated
in the Talugdari Officer’s letter, and as the defendant’s predeces-
sor was pub in possession in furtherance of this contract and the
rents agreed upon were accepted for several years, s. 53-A of
~ the Transfer of Property Act was applicable to the case and the
plaintiffs were not entitled to eject the defendant.

Judgment of the Bombay High Court reversed.
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ArPEAL from the High Court of Judicature at Bom-
bay : Appeal No. XXXVII of 1949.

This was an appeal from a judgment and decree of
the Bombay High Court dated 9th March, 1943, in
Second Appeal No. 717 of 1940, varying the decree of
the Assistant Judge, Ahmedabad, in Appeal No. 173
of 1936 reversing the decree of the joint Sub-Judge,
Ahmedabad, in Suit No. 830 of 1933.

R.J. Thakur, for the appellant.

Nanak Chand Pandit, (Diwan Charanjit Lal, with
him), for the respondents.

1950. March 21. The judgment of the Court was de-
livered by

ManaJanN J.—This is an appeal from the judgment
and decree of the High Court of Bombay dated 9th March
1943, and made in Second Appeal No. 717 of 1940 vary-
ing the decree of the Assistant Judge, Ahmedabad, in
Appeal No. 173 of 1936 reversing the decree of the
Joint Sub-Judge, Ahmedabad, in Suit No. 830 of 1933.

The suit out of which this appeal arises was filed by
the respondent firm in ejectment $o recover possession
of survey Nos. 222, 223, 2256 and 226 situate in
Rampura in Abmedabad district and for mesne profits,
as early as July, 1933, and during its 17 years’ span of
life it had a somewhat chequered career. Those res-
ponsible for drawing up the pleadings did not take
pains to comprehend correctly as to what they were
about and the whole litigation was conducted in a
slovenly and slipshod manner. Evidence which
should have been produced at the beginning was allow-
ed to be produced at a much later stage after the case
went back on remand and the suit was determined by
the Assistant Judge on fresh issues and fresh materials.
It was in this confused state of the record that it was
eventually decided by the High Court and its judg-
ment is by no means satisfactory. The long time
take in deciding the suit which involved determina-
tion of a few simple issues is such as is calculated to
bring into ridicule the administration of justice.
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There is a talukdari estate called the Bhankoda
estate in Viramfam taluka in Ahmedabad district. It
is jointly owned by several talukdars in different
shares and comprises twelve villages one of which is
Rampura in which the suit lands are situate. By
Government Resolution No. 8179, dated 30th August
1912, the estate was taken under Government manage-
ment under section 28 of the Gujarat Talukdars Act
(Bombay Act VI of 1888). The firm of Shah Manilal
Maganlal and Bros. (predecessors in interest of the
appellant) desired toerect a ginning factory on survey
Nos. 223, 225, and 226 and with that object approached
the Talukdari Settlement Officer for a permanent lease
of these survey numbers, The said officer agreedto grant
a lease subject to sanction of Government. By Resolu-
tion No. 10795 of 1917 dated 5th September, 1917, the
Government of Bombay granted the requisite sanction.
Exhibit 181 is a certified copy of the letter from the
Chief Secretary to Government to the Commissioner
and to the Talukdari Settlement Officer and in detail
it mentions the various steps taken to effect the trans-
action.

On 9th December 1916 an application was made by
Shah Manilal Maganlal in writing signed by him to the
Talukdari Settlement Officer offering to take a per-
manent lease of the above mentioned survey numbers on
an annual rental of Rs. 290 for the purpose oferecting a
ginning factory. On 12th July, 1917, the said officer
accepted provisionally this offer after taking into con-
sideration the objections raised by some of the taluk-
dars in respect of the grant of a lease, He submitted
the papers to government with the following recom-
mendations :—

““As the petitioner was in urgent need to start opera-
tions during the current ginning- season I have in
anticipation of Government sanction permitted him to
enter upon the land and have the honour to approach
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you for sanction under section 27 (A) of the Court of -

Wards Act, the provisions of which have been made
applicable to Talukdari Estates by section 29 (G) of
the Gujarat Talukdars Act.”
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The conditions of the lease agreed upon by the parties
were annexed with this letter and a eopy of the offer
was also sent to Government. Ex. 181 recites the con-
tents of the offer and states the undertaking given by
the lessee. Thereis intrinsicevidence within its contents
toshow that these writings were signed by the proposer.
The Talukdari Settlement Officer in a signed writing
accepted the offer and sent it for Government sanction.
It further appears that he communicated hisacceptance
to the lessee and agreed to give a lease if Government
gave sanction, The survey numbers in question were
in possession of tenants and it was agreed that the
lessee would take possession after making private set-
tlements with them. It was also agreed that if no
guch private arrangement could be made, then the set-
tlement officer would take steps to issue ejectment
notice against the tenants. On 20th July, 1917, the
Commissioner forwarded the papers to Government
with his recommendations and the Goverament on 5th
September, 1917, sanctioned the arrangement agreed
to by the Talukdari Settlement Officer with Shah Mani-
lal Maganlal. The sanction order is signed by the
Chief Secretary to the Government and it containsan
endorsement of its having been sent to the officera con-
cerned. It is thus clear that a binding agreement to
lease the survey numbers in question was effected bet-
ween the Talukdari Settlement Officer and Shah Mani-
lal Maganlal with the sanction of the Government.
Though a draft of a formal deed of lease was prepared,
no such document was formally executed or registered
for reasons which it is not necessary to state herein.

Soon after the agreement the lessee took possession
of the survey numbers in suit and put up thereupon a
ginning and a pressing factory, a bungalow, engine
rooms and other structures. He tendered the agreed
rent to the Talukdari Settlement Officer who received
it from him. He continued receiving it for about two

' years when the estate was released from the manage-

ment of the Government and came under the manage-
ment of the talukdars. The manager appointed by the
talukdars continued to receive rent from the lessee as
had been settled by the Talukdari Settlement Officer.
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On 4th May, 1924, a pessessory mortgage of the ginn-
ing factory along with all its buildings was effected by
Shah Manilal Maganlal in the sum of Rs. 1,40,000 in
favour of the defendant. The mortgage included in
the schedule of the mortgaged property some other pro-
perty as well. The two contestants in the suit, the
defendant and the plaintiffs, acquired their rights in
this property during the years 1924.25. The defend-
ant came in a8 a mortgagee as ahove stated, while the
plaintiffs came in as ijaradar and assignee of certain
mortgage rights. The plaintiffs since then have been
receiving the rent according to the grant made by the
Talukdari Officer. In the year 1933 the appellant pur-
chased the equity of redernption of the suit property
at a court auction and became vested with all the
rights of Manilal Maganlal in this property, the value
of which has now been estimated in the neighbourhood
of Rs. 38,000.

In the year 1933 the plaintiffs discovered that
the defendant had no registered lease in his
favour and therefore in law he was not entitled
to the rights of a permanent tenant in respect of
the survey numbers in dispute. They therefore
ingtituted the present suit for ejectment of the
defendant. In the 2nd and 3rd paragraphs of the
plaint it was admitted that in the course of the
correspondence with the Government of Bombay a lease
was negotiated between the firm of Shah Manilal
Maganlal and the Talukdari Settlement Officerin respect
of the survey numbers in dispute for a period of fifty
years at an annuaal rental of Rs. 290, but it was stated
that becaunse Manilal Maganlal did not execute a formal
registered lease they were in possession as trespassers.
In the 4th paragraph the authority of the Talukdari
Settlement Officer to grant thelease was alsochalleng-
ed. In the Bth paragraph it wasseid that the plaint-
iffs received the amount of the lease up to 3lst July
1932 and that no notice was necessary to be given, the
position of the defendant being that of a trespasser.
It was however alleged that a notice was given on
25th December 1930.
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The suit was defended on a number of grounds,
inter alia, it was pleaded that the plaintiffs had no
right to sue in ejectment, not being the landlord inas-
much as they had not obtained any right in the land
itself and had not acquired complete title by an assign-
ment of the whole of the interest of the talukdars in the
survey numbers in dispute. It was pleaded that the
defendant was a permauent tenant of the survey num-
bersand that the plaintiffs’ own conduct debarred them
from claiming ejectment.

The trial Judge decreed the suit on the finding that

 as no written lease was forthcoming it‘should be deemed

to be non-existent. It was said that no efforts had been
made to show that the Settlement Officer had sanctioned
with the approval of the Government a permanent
lease in respect of survey Nos. 223 and 225 to Shah
Manilal Maganlal. In the concluding part of the judg-
mentit wasremarked that the doctrine of equitable part
performance could not apply to the present cage. Though
no specific issue was raised on this point, the matter
seems to have been argued atsome stage before the
trial Judge on facts found or admitted. There was
an unsuccessful effort to obtain a review of this
decision on the ground of discovery of fresh
materials. Thereafter the matter was taken to the
court of appeal and it wasalleged in ground No. 3 that
the Subordinate Judge had erred in not considering the
position created in the case by the equitable rule of law
embodied in section 53-A of the Transfer of Property
Act. On 30th July, 1938, the appellate court made an
order of remand under Order XLI, Rule 25, and calied
for a report on the following two issues :—

(1) Whether the plaintiff was a mortgagee in occupa-
tion of S. Nos. 222, 223, 225 and 226 ?

(2) Whether the suit was bad for non-joinder of
parties ?

The trial Judgereported on the remand issues against
the plaintiffs, He also admitted in evidence a number
of documents produced after remand and one of these
is Ex. 181. A point wasraised that documents produced
after remand were not relevant tothe issues remanded
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and should not be admitf:ed. This ‘contention was
overruled, The Assistant Judge allowed the appeal on

27th April, 1940. He held that the plaintiffs had failed

to establish their right to maintain the suit either as
ijaradars or as assignees of mortgage rights. In
para. 21 of his judgment he observed as follows :—

‘“ Kx. 181 shows that the terms of the lease have
been reduced to writing though no regular lease
appears to have been executed. On the question whe-
ther the lease is binding on the plaintiff, I think sec-
tion 53-A of the Transfer of the Property Act is a
complete answer. Ex. 181 shows that the Talukdari
Settlement Officer, with the sanction of the Government,
contracted to lease out these lands. The writing is

-signed by the Government. ‘The terms of the lease can

be ascertained clearly from Ex. 181. It is not denied
that the defendant’s predecessor-in-title was put in
possession of this property in performance of that con-
tract. Also the acceptance by the Talukdari Settle-
ment Cfficer as well as by the plaintiff of the rent of
the property as fixed by that contract shows that the
possession of the defendant and his predecessor-in-title
was in part performance of the contract of lease.
Admittedly, there is no registered lease. The condi-
tions of section 53-A of the Transfer of Property Act are-
fully satisfied and the plaintiff cannot, therefore, eject
the defendanton the ground that there is no registered
lease.”

Further on thelearned Judge said that section 53-A of
the Transfer of Property Act embodied the doctrine of
estoppel and a plea to that effect had been taken inas-
much as the defendant had pleaded that the plaintiffs
were estopped by their conduct from asking for posses-
sion and that therefore no separate issue wasraised on
this point.

The unsuccessful plaintiffs went upin second appeal
against this decision to the High Court of Bombay.
The High Court allowed the appeal and modified the
decree of the Assistant Judge. It decreed the plaint-
iffs’ suit in respect of survey Nos. 223 and 2256 and
dismissed the suit in respect of survey Nos. 222 and 226.
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On the question of the blain tiffs’ title to maintain the
suit the High Court reached the following decision :—

“If it were necessary we would hold that the
plaintiff has sufficiently proved that it is entitled to
maintain this suit in its capacity asijaradar as well as
assignee from the mortgagees. But we think even apart
from that, plaintiff is entitled to bring this suit because
on the defendant’s own admission he has paid rent to
the plaintiff for three of the suit fields, viz., survey
Nos. 223, 225 and 226, and that too not the interest of
84 Dakdas in them but for all the 100 Dakdas. In
fact, ever since the plaintiff came on the scene the
defendant has treated the plaintiff as the landlord as
regards these three survey numbers, and in the present
suit, therefore, the defendant cannot dispute the
plaintiff’s right to sue.”

In a later part of the judgment it was observed that
in any case Ginwalla as the manager of the plaintiff firm
would be entitled to continue the present suit as recei-
ver. On the second question thelearned judges of the
High Court observed as follows:—

“ We do not think it necessary to decide whether if
there had been a signed contract by the transferor in
the present case,it would have fallen undersection 53-A,
‘because, in our opinion, the correspondence which is

summarized in the Government Resolution cannot be

regarded as evidence of the contract, and secondly, the

terms of the contract also cannot be deduced from the |

correspondence with any reasonable certainty. We,
therefore, hold that the Government Resolution on
which the defendant relies is no evidence of the writing
of a contract referred to in section 53-A of the Transfer
of Property Act,and apart from that the defendant has
no leéal basis on which he can c¢laim to hold the land
either as a permanent lessee or for a particular period.”

The principal questions canvassed in this appeal are,
whether the plaintiff firm has proved its title to main-

* tain the present suit in ejectment against the defendant

and whether the defendant is entitled to the benefit of
the provisions of sec. 53-A of the Transfer of Property
Act. The gquestion as to the maintainability of the suit

L —mw
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against the defendant without a proper notice was raised
before the High Court but permission to argue it was
refused because the matter had not been raised in
either of the lower Courts.

The appeal was elaborately argued before us by the

learned counsel for the parties, butin our view, it is
not necessary to consider and decide &ll the points urged
because we consider that the Assistant Judge was right
in entertaining and giving effect to the plea under
sec. 53-A of the Transfer of Property Act and we are
satisfied that no substantial grounds existed for
reversing that decision in second appeal. This section
introduced in the Transfer of Property Act in 1929
is in these terms :—

“Where any person contracts to transfer for con-
sideration any immovable property by writing signed
by him or on his behalf from which the terms necessary
to constitute the transfer can be ascertained with rea-
sonable certainty,

~aond the transferee has, in part-performance of the
contract, takén possession of the property or any part
thereof......and has done some act in furtherance of the
contract;and the transferee has performed or is willing
to perform his part of the contract,

then, notwithstanding that the contract, though
required to be registered, has not been registered........
the transferor or any person claiming under him shall
be debarred from enforcing against the transferee and
persons claiming under him any rightin respect of the
property of which the transferee has taken or continued
in possession, other than aright expressly provided by

»

the terms of the contract...... .

The section is a partial importation in the
statute law of India of the English doctrine of
part performance. It furnishes a statutory defence
to a person who ‘has no registered title deed
in his favour to maintain his possession if he can
prove a written and signed contract in his favour and
some action on his part in part-performance of that
contract. In order to find whether the defendant in
the present case has satisfied the conditions of the
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gection, it has to be held proved that the Talukdari
Settlement Officer contracted to give a lease of the
survey numbers in suit to Manilal Maganlal by a
writing signed by him and that from this writing the
terms of the tenancy can be ascertained with reasonable
certainty. It has further to be held established that
the transferee took possession of the property or did
any acts in furtherance of the contract. It may be
mentioned that in cases of lease the legislature has
recognized that the equity of part performance is an
active equity as in English law and is sufficient to
support an independent action by the plaintiff. (Vide
8. 27-A of the Specific Relief Act). This section however
applies to contracts executed after 1st Rpril, 1930, and
has no application in the present case; but there can
be no manner of doubt that the defence under Section
53-A is available to a person who has an agreement of
lease in his favour though no lease has been executed
and registered. We are satisfied that the defendant
has fulfilled both the conditions necessary to attract
the application of the section in the present case. The
High Court was in error when it held that the corres-
pondence summarised in Ex. 181 eould not be treated
as evidence of the contract and thatits terms could not
be reasonably deduced from this document. It is no
doubt true that Ex. 181 is merely secondary evidence
of the agreement of lease but it is equally true that it
is a very reliable piece of secondary evidence coming as
it does from government records. It furnishes proof
of the fact that there was an acceptance in writing
under which the contract to transfer the survey numbers
in suit by way of lease was effected by the Talukdari
Settlement Officer in favour of Manilal Maganlal.
The offer was also in writing signed by the offeror.
The Government Resolution which made the agreement
binding was also in writing and was signed by compe-
tent authority. No objection as to admission of secon-
dary evidence could be taken in this case as the
primary evidence was in the possession either of the
plaintiff or of the talukdars, the predecessorsin interest
and in spite of notice it was not produced. Reference
in this connection may be made to the statement of the
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plaintiff in the witness box which is fo the following
effect :—

1 must have read the correspondence with T.8.0.
since it is so recited in the para. 2 of the plaint. I cannot
say whether that correspondence is in my office or with
the talukdars. I cannot say without that correspond-
ence a8 to whether T.8.0. has called survey No..226
as Lalliti and hence the talukdars are not entitled to
any income for it. I also cannot say without that
- gorrespondence that the rents of survey Nos. 225 and
2283 were fixed at Rs. 135 and Rs. 115 respectively and
that Rs. 45 were to be taken by way of sugar....”

In another part of the same statement he said that
the talukdars had got the records of the time preceding
his management. It appears that the original docu-
ments were returned to the talukdars after the discharge
of the Talukdari Settlement Officer and were in the
possession and power of the plaintiff or his predecessors
in interest and they were not produced by him in spite
of notice. Para. 2 of the plaint clearly recites that
there was correspondence between the TalukdariSettle-
ment Officer and the defendant’s predecessor in interest
under which' a lease was negotiated. The plaintiff’s
knowledge of this correspondence and its contents is
thus prima facie established and leads to the conclu-
sion that it was in his possession or power and he has
intentionally withheld it. Without a perusal of this
correspondence the facts recited in para. 2 of the
plaint could not have been mentioned in the
plaint. Once it is held that Ex. 181 is good
secondary evidence of the agreement of lease, there
can then be no hesitation in holding that by an offer
and an acceptance made in writing and signed by the
respective parties an agreement was completed between
the Talukdari Settlemenf; Officer and the predecessor in
interest of the defendant and that necessary sanction of
the Government was also in writing signed by the
officer concerned. It has further to-be held that the
terms of the contract can be fairly deduced from the
recitals of this document. The only important clause
with which we are concerned in the present caseisas to

the nature of the tenancy. It is clearly recited therein
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that the lease was to be of a permanent character and
the terms as regards rental could be revised after a
period of fifty years. The rent payable is recited in
unambiguous terms in the document as Rs. 290 per
annum.

It was not denied that the lessee took possession after
this agreement was arrived at. It was argued that
possession was taken beforesanction of the Government
was obtained in September, 1917. There is however no
proof of this except a bare recital in the Talukdari
Settlement Officer’s letter to Government that he had
permitted the defendant to enter on the land in antici-
pation of Government’s sanction. As already pointed
out, the possession was with the tenants and had to be
taken after entering into an arrangement with them or
by issuing notice to them. It is not possible to think
that this could have happened in such a short space of
time as elapsed between the middle of July and the
beginning of September. In any case the factory could
not have been built before the sanction of the Govern-
ment was received. Not only did the lessee take posses-
sion in part-performance of the agreement but he offered
the rent agreed upon and paid it not only to the Taluk-
dari Settlement Officer but to all those who subse-
quently managed the interest of the talukdars in the
survey numbers in dispute. The original lessee after
having entered into possession of the property effected
a mortgage of it in favour of the defendant. The
defendant advanced a substantial sum on security of
the property to the lessee. The equity of redemption
was sold at an auction sale. The defendant and his

- predecessor in interest were willing to perform their

part of the contract. As a matter of fact, they have
performed the whole of it. All that remains to be done
is the execution of a lease deed by the lessor in favour
of the lessee and of getting it registered. The plaintiff
in para. 6 of the plaint in unambiguous terms admitted
that he received the amount of the lease up to 31st
July, 1932, in respect of the survey numbers in dispute.
It is difficult to imagine what lease he was referring
to in the absence of a registered deed of lease. It
oould only mean the agreement of lease given in writing
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and signed by the Talukdari Settlement Officer,
It is in pursuance of this agreement of lease that all the
subsequent acts above mentioned were done. It may
also be observed that an agreement of lease creating a
present demise but not registered is admissible under
S. 49 of the Indian Registration Act as evidence of part
performance and Ex. 181 is secondary evidence of that
agreement. A formed lease 1s not necessary to attract the
application of S. 53-A of the Transfer of Property Act.
All that is required is that an agreement in writnng
signed by the transferor can be gathered from the
evidence. The correspondence mentioned in Ex. 181
fully establishes that fact.

We are therefore of the opinion that the learned
Assistant  Judge rightly dismissed the plaintuff’s suit
and the High Court was in error in interfering with that
decision in second appeal. The result therefore is that
the appeal is allowed, the decision of the Assistant
Judge restored and that of the High Court reversed.
The circumstances of the case are such that we would
make no order as to costs. The defendant was at fault
in not producing all the documentary evidence at the
proper stage of the case and he has been enabled to
availl himself of the defence furnished to him under
S. 53-A by reason of the admission in evidence after
remand of Ex. 181, which though not properly admit-
ted at that stage was not rejected by the High Court
and could not be rejected at the stage when we dealt
with the case, The parties are therefore left to bear
their own costs throughout.

Appeal allowed.
Agent for the appellant: S. P. Varma.

Agent for the respondent : Ganpat Rai.
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